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FRIDAY, MARCH 18, 1955 


Houser or REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 

The committee met, pursuant to recess, at 10:20 a. m., in room 
1334, New House Office Building, Hon. J. Percy Priest (chairman) 
presiding. 

The CuarrMan. The committee will come to order. 

We are meeting this morning to begin a comprehensive study of 
the Nation’s civil air policy. The committee felt that it would be 
apecenoms first to hear from the Air Coordinating Committee, 
which last year made a rather extensive report on this subject to the 
President of the United States. 

We have with us this morning the distinguished Chairman of the 
Air Coordinating Committee, the Honorable Louis S. Rothschild, 
who also is Under Secretary of Commerce for Transportation. He 
has with him Mr. Lee Moore, Executive Secretary of the Air Coordi- 
nating Committee, and other members of the Air Coordinating Com- 
mittee staff. 

Mr. Rothschild, we desire to consider the conclusions reached by 
the Air Coordinating Committee in its report to the President to learn 
the attitude of the executive branch on the major issues discussed in 
the civil air policy report. 

Weare very happy to have you with us this morning, Mr. Secretary, 
and we would be glad to have you proceed. 


STATEMENT OF HON. LOUIS S. ROTHSCHILD, UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION; CHAIRMAN, AIR COORDI- 
NATING COMMITTEE, WASHINGTON, D. C. 


Mr. Roruscuiww. Thank you, Mr. Chairman. 

The Air Coordinating Committee is an interagency committee con- 
sisting of nine voting members designated by the following agencies : 
The Departments of State, Treasury, Post Office, Commerce, Army, 
Navy, and Air Force, Civil Aeronautics Board, and the Federal Com- 
munications Commission. The Bureau of the Budget and the Office 
of Defense Mobilization designate nonvoting members. Other de- 
partments and agencies have membership on some components estab- 
lished by the Committee and, when a matter of substantial interest 
affecting one of these agencies coming before the Air Ceordinating 
Committee, its representative may take part on an ad hoc voting basis. 

All decisions of the Air Coordinating Committee are reached by 
1 
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unanimous vote. In the event of a disagreement among the members 
of the Committee, the matter may be referred to the President for a 
decision. 

The Air Coordinating Committee was established on March 27, 
1945, when an interdepartmental memorandum was signed by the Act- 
ing Secretary of State and the Secretaries of War, Navy, and Com- 
merce. On September 19, 1946, the Committee was reconstituted by 
Executive Order 9781 (see appendix B), which has since served as 
its basic charter. Executive Order 10360, issued on June 11, 1952, 
made certain changes in membership, but did not otherwise affect 
the organization or functions of the Air Coordinating Committee. 

The demand for the establishment of an Air Coordinating Com- 
mittee or some alternative mechanism for inteagency coordination 
became increasingly insistent as the number of Federal agencies with 
a substantial interest in aviation matters grew. However, an imme- 
diate factor in the creation of the Committee was the urgent need for 
a means of developing and coordinating the positions of the United 
States in connection with the Provisional International Civil Avia- 
tion Organization (FICAO) and after April 1947, the International 
Civil Aviation Organization (ICAO). For some time after the 
formation of the Air Coordinating Committee it met weekly to de- 
velop the United States positions on the numerous annexes under con- 
sideration by PIACO and the succeeding permanent organization. 

The coordination of international aviation matters remains a major 
function of the Air Coordinating Committee, with some subcommit- 
tees still spending as much as 90 percent of their effort on ICAO items. 
However, as the annexes to the Chicago convention were developed 
and approved, and as the major United States policy positions on 
international civil aviation matters were determined, the onerousness 
and the relative importance of the work of the Committee in the in- 
ternational aviation field began to decline which is still continuing. 

The coordination of military and civil aviation policies, programs, 
and technical standards and procedures has assumed a greater impor- 
tance in the work of the Air Coondibatine Committee not only because 
of the somewhat reduced pressure of international matters but also 
because of the expanded use of aircraft and advances in air-navigation 
systems, instruments, and procedures. With only one airspace the 
military and civil users and regulators have found it impossible to go 
their separate ways and the entire complex of problems involving air- 
space, a common navigational system, communications, aerodromes, 
and related matters have had to be subjected to continuous and, in some 
instances, meticulous interagency coordination. The future success 
of the Air Coordinating Committee will be largely determined by the 
willingness of civil and military aviation authorties to use the Com- 
mittee promptly and fully in coordinating their policies, programs, 
and technical practices. 

Policy issues in the economic field have also pressed for solution on 
a basis of interagency understanding and cooperation. Many of these 
problems are extraordinarily difficult and can be resolved only by the 
most concerted effort of the Federal agencies with a substantial in- 
terest. They should in the future constitute a much more important 
aspect of the work of the Air Coordinating Committee than they have 
to date, except in the period of preparation of the recent civil air policy 
report. 
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Present organization: The Air Coordinating Committee meets rela- 
tively infrequently except when engaged in some unusually urgent and 
important undertaking such as the: development of the civil air policy 
report. Since the completion of that report in May 1954, it has met 
three times: On July 1, on September 1, and September 30, 1954, 
and again last week. Throughout its history the Committee’s meet- 
ings have fluctuated in frequency from the weekly sessions of 1945 
and 1946, to meetings spaced somewhat less than monthly in the last 
2 years. 

Yet the frequency of the meetings is not the sole or even the most 
important indication of the accomplishments and effectiveness of the 
Committee. This is because the overwhelming majority of matters 
coming under the jurisdiction of the Committee are disposed of at 
lower levels in the Air Coordinating Committee’s structure. 

Chart 1 shows the present organization of the Air Coordinating 
(‘committee exclusive of the standing working groups, the ad hoe com- 
mittees and working groups, and some ICAO sections. 

Each member of the Air Coordinating Committee designates an 
alternate. ‘These alternates, in addition to attending meetings of the 
Committee in the absence of their prine ipals, are formally charged 
with taking final action on United States position papers for inter- 
national civil aviation meetings. They are also responsible for ap- 
proving the recommendations of the ACC Subcommittee on General 
ICAO Matters. 

Below the level of the members and alternates are four divisions. 
The concept of the division as a unit for the supervision and coordi- 
nation of the work of a number of subcommittees was introduced in 
1946 and has been retained as a means of taking final action on many 
matters which, in the absence of a division, would require the time 
and attention of the top ACC. In theory, and to a degree in practice, 
the members of the divisions are relatively high level officials better 
equipped to speak for their agencies than are the members of many 
of the subcommittees. 

Most of the spadework in the preparation of ACC papers and in the 
resolving and clarification of issues takes place in the subcommittees, 
standing working groups and ad hoc committees and groups estab- 
lished by and under the divisions. The technical division alone has 
12 established subcommittees exclusive of the air traffic control and 
navigation panel, and many of these have working groups and ICAO 
sections, Te Aviation Meteorology Subcommittee of the Technical 
Division has, for example, five active “working committees” dealing 
with specialized fields of aviation meteorology. The Economies Divi- 
sion, which is officially listed as having three subcommittees, also 
has six standing working groups concerned with major aspects of 
aviation economic policy. 

In addition to two advisory panels, neither of which is currently 
active, the Air Coordinating Committee has the Airport Use Panel 
and the Air Traffic Control and Navigation panel. The Airport Use 
Panel occupies the same positien in the hierarchy as a division but is 
characterized by the relatively narrow field within which it facilitates 
coordination. "The Air Traffic Control and Navigation panel occupies 
a position under the Technical Division, but its eemoonit tice for co- 
ordinating the development of the common system make it one of the 
most vital and active of the ACC components. 
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Thus the present organization of the Air Coordinating Committee 
can be viewed as a group of 50 or more interagency committees, many 
of which are highly specialized or of short “duration. These com- 
mittees are arr anged i in at least four levels designed to permit the dis- 
position of aviation matters requiring interagency coordination at the 
lowest appropriate level. At the same time, the hier archy permits the 
forcing of unresolved matters or questions involving major policy to 
ow higher components until a solution is reached. 

Secretariat: The Air Coordinating Committee is one of the few 
interagency groups in the executive branch served by an independent, 
full-time secretariat. The secretariat is charged with performing a 
wide range of facilitative functions, including recording actions taken 
at meetings, arranging for meetings of ACC components, circulating 
papers to be considered on either an informal action basis or in actual 
mee tings, assisting in the scheduling of items for consideration, help- 
ing the chairmen of ACC components increase the effectiveness of 
their respective units, calling attention to deadlines on matters press- 
ing for ACC action, and a large number of related activities. The 
secretariat also is responsible for maintaining certain records, such 
as current airspace meee utilized throughout the Government. A]- 
though there are about 25 employees on the staff of the independent 
secretariat, this group provides only a part of the facilitative work 
done on behalf of the Air Coordinating Committee. Most of the sub- 
committees, working groups, and standing working committees have 
secretaries provided by the agency with the major interest. Some, 
like the Aviation Meteorology “Subcommittee, have special secretarial 
arrangements because of their relationship to other non-ACC inter- 
agency committees. Nevertheless, the major components, that is, top 
ACC, ‘the divisions, the panels : and such vital subcommittees as those on 
airspace, search and rescue, facilitation of civil aviation, and inter- 
national aviation facilities are served by the independent secretariat. 

The Cuarrman. Are there any questions ? 

Mr. Harris. 

Mr. Harris. Mr. Rothschild, you have made a very fine statement 
as to the history of the organization of this committee, the reasons 
why it was established, and what the organization is. But just what 
authority does it have ? 

Mr. Roruscum. I think, Mr. Harris, that that might be established 
by reference to the third paragraph of this prepared statement there. 

Mr. Harris. On the first page? 

Mr. Roruscuivp. Yes, sir. 

Mr. Harris. I do not see anything there. 

Mr. Roruscuitp. Executive Order 8781. 

Mr. Harris. Well, it just says: 

The Air Coordinating Committee was established in 1945 when an interdepart- 
mental memorandum was signed by the Acting Secretary of State and the Secre- 
taries of War, Navy, and Commerce. On September 19, 1948, the committee 
was reconstituted by the Executive Order 8781. 

Mr. Roruscuitp. Yes, sir; and thaf serves as its basic charter. 

Mr. Harris. I know that, but the point is, What do the committees 
do? You have a superduper committee here broken down into all 
kinds of subcommittees ait everything. But what do they do? 
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You say they coordinate policies. Well, it is easy to use a broad term 
like that. You mentioned something about your international rela- 
tionship. 

Certainly I can see why that would be highly important. But I cannot 
see from what you have explained here, or failed to explain here, 
what your Committee is supposed to do. 

Mr. Roruscuitp. My understanding of it, Mr. Harris, is that it is 
supposed to establish broad national aviation policies, taking into 
consideration the interest of civil claimants and the military. 

Mr. Hinsunaw. Will the gentlemen yield ? 

Mr. Harris. Yes. 

Mr. Hinsuaw. I have always thought that establishment of aviation 
policy was the business of the C ongress. 

Mr. Roruscuitp. May I amend that by saying so far as the executive 
branch is concerned. 

The Cuairman. Will the gentleman yield? 

Mr. Harris. Yes. 

The CHatrman. You used the word “establish,” Mr. Secretary. 
Now, do you really mean establish, or recommend ? 

Mr. Roruscuip. It seems to me, Mr. Chairman, that if all of the 
agencies as outlined previously are in agreement they must be—there 
must be a unanimous decision—that that of itself would pretty much 
constitute executive policy. 

The Cuatrman. I think you are right about that. If there is unan- 
imous ageement among the agencies represented on the Committee 
the conclusion they reach, then, so far as the executive branch of the 
Government is concerned, establishes the executive viewpoint as to 
policy. 

Mr. Harris. But insofar as civil aviation is concerned, the Civil 
Aeronautics Act of 1938, and such amendments since then, sets up the 
policy to be administered by the CAA and the CAB, does it not? 

Mr. Roruscuivp. Indeed, sir. 

Mr. Harris. Now, does the establishment by Executive order of the 
so-called Interagency Committee, the Air Coordinating Committee, 
actually take away from the CAB its responsibility ? 

Mr. Roruscump. Not at all, sir; but there are many matters involv- 
ing more than one department of Government in which there seem to 
be conflicts of different kinds of interest. 

This Committee has served in the past and I presume, and hope, 
would serve in the future, as a meeting ground on which those prob- 
lems can be developed, discussed, and determined, again so far as the 
executive is concerned. 

Mr. Harris. Is it not the fact that we have about reached the state 
where the CAB cannot actually make a decision until it gets authority 
from the Air Coordinating Committee ? 

Mr. Roruscuip. I am a little new at this, Mr. Harris, but I do not 
think so. 

Mr. Harris. Does a situation exist whereby in important policy 
matters that reach further, say, over into the Federal Communica- 
tions Commission, the Commission has gotten to the point that 
it cannot make a decision until it clears through the Air Coordinating 
Committee ¢ 

Mr. Rornscuiip. My answer to that would be the same, I do not 
think that situation is a factual one. 
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There are many specific charges to these various groups created by 
the Congress, and many broad general duties which have been passed 
their way. ; 

Sometimes it takes a considerable amount of interpretation at some 
level to establish just how and when many of these things shall work 
by and between themselves in order to establish an easy and reason- 
able and operable atmosphere. 

Mr. Harris. Can you give us an example of one of these important 
actions of the Air Coordinating Committee that has resulted in one? 

Mr. Rornscuix. I can give you an example that I hope will result in 
on. We are now considering, as are you, this very grave problem of 
TACAN, VOR-DME. 

Mr. Harris. Yes, we have been involved in that thing now for the 
last several days. I am just about in the same position as Mr. Hale 
was the other day; I am not only confused, even more so the confusion 
has become compounded. I thing that is what he said. 

I believe from what we heard the other day a lot of other people are 
in the same status. 

I have not been able to see that the Air Coordinating Committee has 
accomplished any great things in connection with that yet, unless it is 
a fact that we have 2 or 3 systems of airways set up around here. 

If that is the kind of result we are going to get out of the Air Co- 
ordinating Committee, I think maybe we had better try to start setting 
up another committee. 

Mr. Roruscuip. It is my impression, sir, that this did not become 
a matter for Air Coordinating Committee consideration until just 
within the last few days. 

The first meeting on it was held on March 10, I believe, and then 
the second meeting on March 15. 

As I indicated to your subcommittee the other day, the first Com- 
mittee action resulted principally in a finding that they would meet 
again on the 15th; at the meeting of the 15th action was taken which 
referred this matter to technical components of the Air Coordinating 
ee with instructions to report back not later than the middle 
of April. 

Mr. Harris. Well, if the Air Coordinating Committee can resolve 
that problem, that is facing the country now, then I think I will take 
— hat off to you and say you are accomplishing some very worthwhile 
things. 

Mr. Roruscutp. With the optimism that might be normally ex- 
pected of any new chairman, I have a feeling now that we shall arrive 
at some answer. 

Mr. Harris. I appreciate the limitations under which you are pro- 
ceeding. 

Mr. Hinsuaw. The statement of civil air policy which was an- 
nounced by the Air Coordinating Committee in 1954, which is nearly 
a year ago, on page 30, begins to describe the civil military system of 
air navigation and then ends up with three statements of policy which 
apparently, in accordance with the statement that the gentleman has 
made, was agreed to by all concerned; that is all agencies of Govern- 
ment, and it provides for a civil-military common system of air navi- 
gation aids and air traffic control. 

It seems to me that was decided over a year ago; it does not have 
to be decided again. 
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Mr. Roruscum». I think the principle was decided that these four 
points to which you refer should be the policy. 

Mr. Hinsuaw. Then who broke it 

Mr. Roruscump. As I see it, and maybe this is an oversimplification 
of the situation, but as I see it today it is just a question of which 
piece of equipment shall be the common system. 

Mr. Hinsuaw. Is there more to it than that? It seems sort of 
silly to me, Mr. Chairman, if once you establish a policy and then 
disagree right afterward. 

Mr. Wuasams. Getting back to the authority that this committee 
exercises, are the decisions of the Board, or the Committee, merely 
advisory in nature? 

Mr. Roruscuiip. It seems to me they go beyond that, Mr. Williams. 

Mr. Winuiams. If they go beyond that, then you must have an 
enforcement arm of some kind. Who enforces the decisions? 

Mr. Roruscui.p. I do not believe I know, sir. 

Mr. Wittiams. I believe 

Mr. Harris. Will the gentleman yield ? 

Mr. WitraMs. Yes. 

Mr. Harris. It gets right back to the question I asked a moment 
ago. You finally get around to making a decision and then you ask 
the CAA or CAB to enforce it if it is civil. If it is military, you 
go over and see that the military enforces it. 

Mr. Roruscuivp. I was interpreting Mr. Williams’ question to 
mean what happened if the CAB or CAA did not do it. That is the 
part. I do not believe I can answer, Mr. Harris. 

Mr. Wiiu1ams. Apparently you make policy decisions that affect 
not only the CAB and CAA, but the interstate Commerce Commis- 
sion, the Army, Navy, and Air Force, and other agencies as well. 

I just wondered what method is used for enforcing policy decisions 
when it affects all those agencies. Is it done by the Executive order ? 

Mr. Rornscuitp. Again I apologize for my newness in this job 
and following Mr. Harris’ comment on the situation, once having been 
arrived at by unanimous vote, it would seem to be an executive posi- 
tion, and the various parts which needed implementation by one or 
another agency would then be considered to be done by that agency. 

But if your original question referred to what would happen if one 
of the agencies was supposed to do something under this broad na- 
tional executive policy and did not do it, I still cannot give you an 
answer on that, sir. 

Mr. WittrAms. I believe the airports use panel is under the juris- 
diction of this committee. 

Mr. Roruscuivp. It is one of the components of the ACC. 

Mr. WitxiaMs. We have just some hearings in my area before an 
airport use panel, and in discussing the findings and decision of that 
group with officials over in the CAA, I have been informed that they 
really have no authority for enforcing the decisions or recommenda- 
tions of that airport use panel, that it is merely advisory to the com- 
munity affected. 

Now, I realize that the use panel serves a good purpose in giving 
expert advice to the community as to how it should handle its airport 
or what it should do with it. I think it serves a very good purpose. 

I am just wondering if I am correct in believing that they have 
no way of enforcing their decisions ? 
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Mr. Roruscutp. Could he have been referring to the fact the Fed- 
eral Government’s interest and responsibilities are limited in many 
of these fields and that persuasion 1s the principal means of getting 
things done? 

Mr. Witaiams. Yes. Of course, the Federal Government has an 
interest in that, but the Federal Government has quite a bit of money 
in the particular airport I am thinking about. 

Further, the Federal Government takes jurisdiction over the air- 
lines which go in and out of that airport, and at the present time there 
is a National Guard unit station there, which I understand is subject 
to some Federal regulation. 

Mr. Dies. Will the gentleman yield ¢ 

Mr. Wittitams. Yes. 

Mr. Dres. I do not see how there could be any question about it. 
This is set up under an Executive order. How could they enforce it 
Congress establishes the agencies under basic law. 

It seems to me that it is apparent that the only thing this agency 

can do is to get together and coordinate the various policies and then 
rm ive it up to the respective agencies to cooperate. 

If they do not want to cooperate, that is the end of the matter unless 
the President, when they come up for reappointment, can reappoint 
somebody else. 

Mr. Harris. Of course, all the agencies involved are members of 
this committee. 

Mr. Dres. That is true. 

Mr. Harris. Then when they get together, Mr. Rothschild has 
said they never reach any conclusions until they have a unanimous 
agreement by everyone. 

Mr. Dries. Assuming they reach a unanimous conclusion, there is 
nothing obligatory on any agency. 

Mr. Roruscnm. Everyone of them can renege on it because there 
is no law to enforce it. It seems to me that is obvious. 

The Caatrman. The Chair has one question which [ think might 
be in order at this point. 

In the letter of transmittal of the report signed by Mr. Robert Mur- 

ray, who was your predecessor, I believe, ‘Mr. Rothschild, the last 
paragraph of that letter reads as follows: 

Subject to your approval of this report, the member agencies of this com- 
mittee are prepared to move promptly to seek any new necessary legislation 
and to take other suitable steps to translate these recommended policies into 
a positive program of Federal action. 

Now, realizing that you have taken over the job most recently, I 
wonder if any of that suggested legislation has been sent to the hill, 
or if any of the agencies are preparing or contemplating the prepara- 
tion of any suggested legislation to carry out some of the recommen- 
dations in this report. 

Mr. Roruscuinp. It is my impression, Mr. Chairman, that some 
legislation was effected in the last session and that there will be addi- 
tional legislation coming up for your consideration this session. 

The CHamman. You mean the last session of Congress? 

Mr. Roruscui. Yes, sir. 

The CHarrMan. The second session of the 83d. I have one ques- 
tion which grows out of the question raised by Mr. Williams and 
others about authority. 
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This is purely a question of opinion. I recall a few years ago our 
colleague Soot California, Mr. Hinshaw, introduced a bill to give the 
Air Coordinating Committee statutory authority, as I recall. I be- 
lieve there was no final action on that legislation. 

In your opinion would it be a wise move to enact legislation that 
would give the committee statutory authority rather than leaving it 
to operate under Executive order? 

Mr. Roruscuinp. I believe, Mr. Chairman, I am too new to answer 
that question, but I will be very happy to study it. 

The CuairMaAn. I will not press the question at all. 

Mr. Hesevron. Will the gentleman yield at that point? 

The Cuarrman. I will yield. 

Mr. Hesston. While you were testifying, Mr. Rothschild, the clerk 
handed up to me the survey of the Air Coordinating Committee by 
the Bureau of the Budget in 1954, in terms of what I believe was legis- 
lation submitted by Mr. Hinshaw. 

On page 21 it says: 

The Air Coordinating Committee should not attempt final coordination of 
the views of the executive branch on draft legislation proposed to be presented 
to the Congress * * * 


Then going on, it says: 


Several years ago the Air Coordinating Committee became deeply involved in 
the coordination of positions of the executive branch on aviation legislation. 
There was a belief among some members of the committee and the Secretariat 
that ACC could provide such coordination in lieu of the Bureau of the Budget, 
and that view had some support in the Congress. 

Consequently, ACO began to receive requests from congressional committees 
for its views and ACC responded with its comments. 

About the same time, efforts were being made to give the ACC statutory func- 
tions, or at least statutory recognition. 

The dangers to the Air Coordinating Committee from becoming an agency in 
direct communication with Congress were eventually perceived, and the com- 
mittee ceased attempting to coordinate the reports of member agencies on 
pending bills. 

At the present time, ACC is strongly opposed to involvement in legislative 
coordination. In fact, there is evidence that the pendulum has swung so far 
that it is neglecting opportunity to develop legislation when it is the most 
appropriate mechanism to do so. 

I cannot reconcile that last section at all with the previous language 
I have quoted. 

In other words, it seems to me the Air Coordinating Committee 
started off to try to assist congressional committees and then for some 
reason or other it decided it should not do so and then somebody said 
you are neglecting opportunities to develop legislation when it is 
appropriate to recommend to do so. 

How do you reconcile that statement? That bears directly on the 
chairman’s question which I, too, feel is a most appropriate inquiry 
by this committee. 

Out of all this study, this work, all these panels, subcommittees, and 
what not, what kind of national air policy should be recommended to 
this committee and should be considered by this committee which, 
after all, is the most appropriate committee in the House to handle 
air policy legislation. 

Mr. Roruscuixp. In answer to your question, Mr. Heselton, it seems 
to me there is not so great a conflict here as might appear from the 
first. reading. 





10 CIVIL AIR POLICY 


I think the Bureau of the Budget’s comment says that the Air 
Coordinating Committee should not properly be the final executive 
authority on proposed legislation. 

It does not, as I read it, say that it shall not be helpful and inter- 
ested in developing the first and perhaps subsequent drafts of that 
legislation. That is precisely what the committee has been doing, it 
has been dev eloping drafts of the legislation. 

But the final executive position as to whether or not it shall be 
submitted as executive policy is made by that branch of the Office 
of the President known as the Bureau of the Budget, and it. seems to 
me that that is in keeping with the general executive policy. 

Mr. Hesevron. It seems to me that there are a lot of fields of 
legislation in which the Air Coordinating Committee could make at 
least suggestions of legislation. 

You told the chairman that in the last session of Congress certain 
legislative recommendations came out of this committee and you are 
presently in the position of trying to develop further legislation that 
will implement further recommendations of the committee. 

Can you give us any assurance how soon those recommendations 
will come to this committee / 

Mr. Rornscuitp. Mr. Moore tells me that the individual agencies 
which are members of the Air Coordinating Committee draft their 
own proposed legislation. 

And that that legislation is reviewed by your Air Coordinating Com- 
mittee and simultaneously submitted to the Bureau of the Budget for 
clearance. 

Mr. Hesevron. In other words, it is the position of the committee 
that legislation should come to us primarily from the Bureau of the 
Budget rather than the Air Coordinating Committee ¢ 

Mr. Roruscuirp. I believe that is general executive policy, sir. 

Mr. Hesexiron. That is all, Mr. C hairman. 

The Camman. Mr. Dies. 

Mr. Dies. I just want to ask one question. I recognize, Mr. Roths- 
child, that you are new on this job. I listened to you testify a great 
deal when I was a member of the Maritime Committee and I thought 
you were a very capable and fair witness. 

The thing I would like to do as far as I am concerned, perhaps you 
do not have this information available, but furnish us with some 
concrete accomplishments of this committee, get it down in language 
that we can understand what it has done, whether it has done any good 
or not, what the good is. 

I do not say that critically. I am sure under your leadership it will 
be a fine agency, but we are talking in general terms here. 

If you do not have the information—I know I would like to have 
just a little statement saying that we have been in existence for 2 
years and here is what we have accomplished that we think would 
be worthwhile. 

Mr. Roruscuixp. It would be very helpful to me, too. 

Mr. Dies. You would like to have it, too? 

Mr. Roruscnuip. Yes. 

(Mr. Rothschild supplied more information in a letter on p. 29.) 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsuaw. Mr. Chairman, I understood that the Air Coordinat- 
ing Committee was established to coordinate the executive functions 
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in relation to the acts of neers and not to make policy. I was 
very much surprised, I might say, when they came out with a state- 
ment of policy because I thought ‘the Congress had to make policy, or, 
at very least, participate in making policy. 

Now, in this report they talk about how things must be done, and 
that thing shall be done, and so forth. 

I do not think that those things must and shall be done unless the 
Congress approves it. 

Mr. Roruscnuitp. And I share your view. 

Mr. HrnsHaw. I[ am glad to know that because that will settle a lot 
of questions before this ‘committee. Ac tually, a lot of very fine policy 
statements and policy proposals have been made in this report of 

Civil Air Policy, but there are some of them that have been made 
ha I am sure the Congress does not agree with. 

I want to have us arrive at a common viewpoint of air policy rather 
than to have a divided viewpoint and the customary way to have a 
common viewpoint is to hammer those things out on the anvil of 
discussion as between the members of the Air Coordinating Com- 
mittee and the several committees of Congress. 

I am sure that will be the effort of the Air Coordinating Committee 
in the months to come. 

Mr. Roruscuitp. Perhaps, Mr. Hinshaw, this might be an appro- 
priate time to point out the President’s comment on this report. I 
refer you to the last paragraph of his letter of May 26, 1954, in which 
the President says: 

I shall use this report as a guide in the future consideration of questions 
related to the subject of civil aviation and in making appropriate recommenda- 
tions to Congress. 

I subscribe to that 100 percent, sir. 

The CHarrmMan. Mr. Rothschild, we are very grateful to you for 
your appearance this :norning. The committee is fully aware of the 
handicap under which you appear, having only taken over the job 
recently. 

As cbiiviinkih of this committee, I can assure you that I shared some 
of your feelings in the beginning on a program of this sort. I have 
had somewhat the same experience since the first of the year. 

Mr. Rotuscatiy. Thank you, Mr. Chairman. 

The CHatrman. Our next witness is Mr. Lee Moore, who is execu- 
tive secretary of the Air Coordinating Committee. 

Mr. Moore, we are happy to have you before the committee. 

Mr. Moorr. Thank you, sir. 

Mr, Hesevron. Mr. Chairman, would you order the two Executive 
orders included in this hearing? They are only two pages long. 

The Cuarrman. It is my opinion it will be very helpful to have 
them included in the record. Without objection, the 2 Executive 
orders will be included in the record. 

(The Executive orders referred to are as follows:) 


EXECUTIVE ORDER 9781 ESTABLISHING THE AIR COORDINATING COMMITTEE 


/ By virtue of the authority vested in me as President of the United States, and 
in order to provide for the fullest development and coordination of the aviation 
policies and activities of the Federal agencies, and in the interest of the internal 
management of the Government, it is hereby ordered as follows: 


76975-—56 
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1. (a) There is hereby established the Air Coordinating Committee (herein- 
after referred to as the Committee) which shall have as members one repre- 
sentative from each of the following-named agencies (hereinafter referred to 
as the participating agencies) : the State, War, Post Office, Navy, and Commerce 
Departments and the Civil Aeronautics Board. The members shall be designated 
by the respective heads of the participating agencies. The President shall name 
one of the members as the Chairman of the Committee. The Director of the 
Bureau of the Budget shall designate a representative of the Bureau as a non- 
voting member of the Committee. 

(b) Each officer or body authorized under subparagraph 1 (@) hereof to 
designate a member of the Committee shall also designate one or more alternate 
members as may be necessary. 

(c) The Committee shall establish procedures to provide for participation in 
voting, by representative of any agency not named in subparagraph 1 (@) hereof 
in connection with such aviation matters as are of substantial interest to that 
agency. 

2. The Committee shall examine aviation problems and developments affecting 
more than one participating agency; develop and recommend integrated policies 
to be carried out and actions to be taken by the participating agencies or by any 
other Government agency charged with responsibility in the aviation field; and 
to the extent permitted by law; coordinate the aviation activities of such agen- 
cies except activities relating to the exercise of quasi-judicial functions. 

3. The Committee shall consult with Federal interagency boards and com- 
mittees concerned in any manner with aviation activities; and consult with the 
representatives of the United States to the Provisional International Civil 
Aviation Organization or to the permanent successor thereof and recommend to 
the Department of State general policy directives and instructions for the 
guidance of the said representatives. 

4. The Committee, after obtaining the views of the head of each agency con- 
cerned, shall submit to the President, together with the said views, (@) such of 
the Committee’s recommendations on aviation policies as require the attention 
of the President by reason of their character or importance, (b) those important 
aviation questions the disposition of which is prevented by the inability of the 
agencies concerned to agree, (c) an annual report of the Committee's activities 
during each calendar year, to be submitted not later than January 31 of the 
next succeeding year, and (d) such interim reports as may be necessary or 
desirable. 

5. The heads of the participating agencies shall cause their respective agencies 
to use the facilities of the Committee in all appropriate circumstances and, 
consonant with law, to provide the Committee with such personnel assistance 
as may be necessary. 

Harry S. TRUMAN. 

THE WHITE HOUSE, 

September 19, 1946. 


TXECUTIVE ORDER 10860—-A MENDMENT OF EXECUTIVE ORDER NO, 9781, ESTABLISHING 
THE AIR COORDINATING COMMITTEE 


By virtue of the authority vested in me as President of the United States, it is 
ordered that paragraph 1 (a) of Executive Order No. 9781 of September 19, 1946, 
be, and it is hereby, amended to read as follows: 

“1. (a) There is hereby established the Air Coordinating Committee (herein- 
after referred to as the Committee), which shall have as members one repre- 
sentative from each of the following-named agencies (hereinafter referred to 
as the participating agencies) : the State, Army, Navy, Air Force, Treasury, Post 
Office, and Commerce Departments and the Civil Aeronautics Board. The mem- 
bers shall be designated by the respective heads of the participating agenices. 
The President shall name one of the members as the Chairman of the Com- 
mittee. The Director of the Bureau of the Budget and the Chairman of the 
National Security Resources Board shall each designate one representative of 
his agency as a non-voting member of the Committee.” 

This order supersedes (1) Executive Order No. 9990 of August 21, 1948, which 
enlarged the membership of the Air Coordinating Committee by including a 
representative of the Treasury Department, and (2) the letter of the President 





RRM ahaa aac ah petal os 


ce ae cal 


ane 


CIVIL AIR POLICY 13 


to the Chairman of the National Security Resources Board dated September 2 
1950, which requested that a representative of such Board be designated as : 
nonvoting member of the Air Coordinating Committee. 
Harry S. TRUMAN, 
THE WHItTrE HOUSE, 
June 11, 1952. 


The Cuarrman. You may proceed, Mr. Moore. 


STATEMENT OF LEE MOORE, EXECUTIVE SECRETARY, AIR 
COORDINATING COMMITTEE 


Mr. Moore. Well, sir, I prepared the original statement with Mr. 
Rothschild that he made earlier. I have nothing to start off with 
beyond that except to clear up two questions that came up during 
your questioning of him. 

One was the legislative coordination. It is very rare that the com- 
mittee even coordinates draft legislation. They do so when one agency 
requests aid because it affects several agencies. 

In this case 2 or 3 will get together, perhaps on an international 
piece of legislation to do with immigration facilitation at our borders, 
and they will work on building a good piece of draft legislation which 
is then sent to the Budget Bureau and as far as the committee as an 
entity is concerned, they are through with it. 

That is a very specialized legislative drafting. We have very little 
of it. 

As to the type of high policy legislation that was suggested, for in- 
stance, in the civil air policy, since the policy was presented to the 
President the committee has had nothing to do with any drafting of 
legislation since the proposals were made to the President in that 
report. 

The Civil Aeronautics Administration and the CAB are on their 
own in drafting legislation they see fit and they do not coordinate 
with the ACC at all. 

So to recapitulate that point, which may have been misunderstood 
before, the Air Coordinating Committee, as such, rarely gets into any 
legisls itive drafting at all and each agency does its own drafting and 
merely on occasion checks a piece of it out with the other interested 
agencies through our coordinating mechanism. 

The Cuamman. Mr. Moore, Mr. Rothschild referred to some legisla- 
tion passed in last Congress growing out of this report. I fail to 
recall any definite legislation. I have been trying to recall any legisla- 
tion that might have passed that grew out of this report. 

Up to this moment I am not able to recall just what it was. Do you 
have any recollection of any legislation that was passed during the 
second session of the 83d Congress and would have to have been p: assed 
the last session because the policy report was not issued until May of 
last year? 

Mr. Moore. No, sir; I do not. Our secretariat, which is an inde- 
pendent. service » organization, follows that legislation and from my 
general reading I do not recall any legislation ‘passed by the 83d Con- 
gress that originated in that civil air policy recommendation. 

Mr. Harris. In fact, I do not recall now any legislation being passed 
by the 83d Congress, amending the Civil Aeronautics Act. 

Mr. Moore. I just would not know, sir. We do not get into that 
subject. 
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Mr. Hinsuaw. Mr. Chairman, I think we reported out and passed 
a few amendments to the Civil Aeronautics Act of 1938, but I do not 
recall any basic legislation. 

The Cuarrman. Are there further questions / 

Mr. Hale. 

Mr. Hatr. Mr. Moore, there is a question whic interests me quite a 
lot. In 1953 Mr. Peter Mack and I, representing this committee, 
went to the Seventh Annual Assembly of ICAO at Brighton. I took 
with me a book which was classified, which I guarded with my life, 
about 100 mimeographed pages which I think was called a statement 
of position, which stated the attitude of the United States, on various 
questions. Did the Air Coordinating Committee have any part in 
preparing that book, or was that done in CAB, or how was that done? 

Mr. Moore. Yes, sir; the Air Coordinating Committee cleared that 
book unanimously because it involved so many agencies on United 
States international position. 

The State Department, the CAB, the military services, the Civil 
Aeronautics Administration are all interested in many facets of that 
elaborate, comprehensive United States position that you had in that 
book, and those are put together in specialized sections by that hier- 
archy that you see on the organization sheet which I believe you have 
there. 

Various specialized subcommittees for that position prepared items 
on meterology, ocean station vessels, et cetera, and finally agreed to the 
whole book unanimously as the Government’s detailed position for 
that Brighton conference. 

Mr. Hate. How was that worked out mechanically? Did various 


agencies of the Government express views which were all coordinated 
by the Air Coordinating Committee or did the Air Coordinating Com- 
mittee define the policy in the first instance? How was that done? 
Mr. Moore. For that conference the specialized subcommittees of 
our hierarchy, some of them devote almost all their time day in and 
day out to working on those fetation DAD ET for international confer- 


ences, these working groups, so-called and specialized subcommittees 


such as the meteorology. 

Mr. Hare. When you talk about specialized subcommittees, you talk 
about specialized subcommittees of the Air Coordinating Committee ? 

Mr. Moorr. Yes. One man may draft a particular paper in answer 
to a problem coming up at that international conference. He then 
goes to the appropriate subcommittee. Perhaps he may be a man in 
CAA, with the best knowledge on that subject. 

He then clears his draft paper with 2 or 3 other specialists. Perhaps 
one from the State Department, the Air Force, and other interested 
agencies on that program. 

The man who drafts the first piece gets it checked out and coordi- 
nated with the specialists in other agencies who also have an interest. 

They then have an agreed draft paper. Then on another subject, 
perhaps airdromes, also coming up at that conference, a similar thing 
is going on in another agency. 

Mr. Haute. Landing fees, for example, at airports? 

Mr. Moore. Yes. 

Mr. Hare. Do they discuss that ¢ 
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Mr. Moore. They would. They would prepare the United States 
position on the subject of foreign nations charging landing fees on 
American and other craft using that airport. 

Mr. Hare. Is that a matter that is routine before every annual 
assembly of ICAO, the Air Coordinating Committee prepares a state- 
ment of position of the U nited States Gov ernment / 

Mr. Moore. They do, sir. That constitutes roughly half, perhaps 
more than half, of the Air Coordinating C ommittee’s work. It is 
quite routine now. It has been refined now to a science of inter- 
agency coordination for those international meetings. 

Mr. Hate. I will say that the preparation of the book that I took 
with me was quite a job. I mean a tremendous amount of work had 
gone into it. 

Mr. Moore. Yes. They devote thousands of man-hours, the agencies 
do. As to the ACC as such, it is merely a conference mechanism, 
such as this House committee here, for concentration on a subject. 

The ACC is not an agency or body with authority, but is merely ¢ 
conference mechanism. The work is done by the several agencies, but 
assisted in its purely mechanical coordination by our small secre- 
tariat, if that is clear to you. 

It is somewhat analogous to the staff of this House committee. 

Mr. Haux. Tell me this: Suppose in a particular ICAO assembly 
you know there is a highly controversial question coming up and the 
people in CAB have some definite ideas about it, the people i in CAA 
roiall have radically different ideas or various members of the CAB 
might have very sharply differing opinions among themselves. Who 
fins ally decides what the United States position is? 

Mr. Moore. If they do not agree at the working level it finally 
reaches the top committee which would then convene as it does on a 
very sharp difference of opinion, or a very important matter. 

Mr. Hare. Then you consult with the top committee; is that the 
way you do it? 

Mr. Moore. In the past they have always agreed. Some gave 
crounds, or both sides gave ground because ultimately they must send 
a United States position to that meeting and as the deadline ap- 
proaches there is continuous conference among the specialists and their 
superiors until a compromise position, as it must be, is arrived at and 
our top committee would then confer and agree. 

We had a case like that just a year ago on the very difficult question 
of long-range navigational aids policy. The proper type of long- 
range navigation equipment to push for internationally on the North 
Atlantic. 

It was a difficult question with varying equipments favored, some- 
what similar to the current short-range aids problem on TACAN, 
DME. They finally agreed after long fighting and the Assistant 
Secretary of Air Force and the civilian. people at that top committee 
ineeting, my first meeting with the committee, they all made very 
favorable comments. They did not believe they would ever get 
together, but they did on the long-range navigational aids question. 

Does that answer your question, how they worked ? 

Mr. Har. Yes, that is very interesting tome. Thank you. 

Mr. Harnrts. I have this one question. 
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You were questioned about the activities of the committee in making 
certain determinations. Is it not a fact that there is a question with 
the Federal Communications Commission regarding the heights of 
television towers that the FCC cannot resolve because they have to 
refer it to the Air Coordinating Committee 4 

Mr. Moore. Yes, sir; we have that question in the committee now, 
the problem of very tall television towers to which some av iation inter- 
ests object, and the committee is attempting through a joint special 
committee involving the FCC and the television industry, the com- 
panies and their associations on the television side, and the same on 
the aviation side, the aeronautical agencies of the Government and the 
aviation associations, trying to w ork out a policy or agreement under 
which they can resume what they used to do, giving a unanimous 
recommendation to the FCC on where to put a tower - and how high 
it should be. 

It is just recently the rising height of the towers has broken up 
the perfect record of cooper ation in cleari ing those tower cases. 

Mr. Harris. In other words, the Federal Communications Commis- 
sion is not, free to investigate and consider a particular problem in 
any part of the country and decide on the basis of their responsibility 
under the law? 

Mr. Moore. Yes, sir; let me clear that up. The Federal Communi- 
cations Commission does not have to follow the executive recommen- 
dation on these cases. They will hold hearings, and have already 
scheduled one, to my knowledge, judicial-type hearings, on the merits 
of the question of that tower, and the FCC will take testimony from 
those who object to the tower and, of course, from the applicants and 
intervenors and will make up their own mind. 

The executive agencies that are discussing with the FCC the policy 
issues involved in a cooperative way, the delay in that will not affect 
the judicial determination in the meanwhile by FCC on any case. 

Mr. Harris. That was a very commendable effort in trying to an- 
swer the quetion because I realize the problem that you have on it. 

Mr. Moore. Yes, sir. 

Mr. Harris. Only this morning I was informed there were 14 mem- 
bers from a certain section of our country who had been advised by 
the FCC that the Commission could not make any decision because the 
matter was with the Air Coordinating Committee. 

Whether that report was correct, I do not know, but that is what 
a Member of the Congress told me this morning. 

Mr. Moors. They cannot act without holding a judicial-type hear- 
ing. 

1 was in error when I said it ‘tall not delay. It will delay them 
because they will have to hold the hearings at the FCC, whereas under 
a cooperative agreement with FCC up until a recent opinion on tall 
towers, the FCC was saving time on every antenna application that 
came in because they were getting unanimous recommendations from 
industry and Government through the ACC mechanism of coopera- 
tion. 

Actually, for several years this mechanism was saving the FCC 
time in making a determination. 

Now that there is a difference of opinion in the industry because of 
the new height of the towers the FCC has slowed down because they 
are not getting a unanimous recommendation irom the executive. 





CIVIL AIR POLICY 17 


That merely means that they must hold a judicial hearing if they 
find that they cannot act on the basis of unanimous recommenda- 
tion. 

Mr. Harris. I think it is a very fine thing to have some coordination 
among these various agencies in these highly technical and compli- 
cated matters. 

But the question that I raise here is an effort to find out where we 
are heading in this country with reference to this matter. It appears 
to me that we are getting into some complications as difficult as we now 
have with the air navigation problem in this country because agencies 
that the Congress made responsible for the administration of these 
programs are not free to act until somebody else in some other com- 
mittee somewhere makes a decision for them. I am wondering if 
that is the situation we are getting into? If so, I think it is bad. 

I do not think any administrative agency can adequately perform 
its job if it is not free to go into the matters, fully investigate them, 
and be free to make its own decision. 

That is the only reason I raised the question a moment ago. I did 
not intend to be critical. I think the Air Coordinating Committee is 
a fine organization, but I am just wondering about the situation as a 
result of the things I have learned in talking with various people and 
various agencies and certain matters that have come before those 
agencies. 

They say “That is a matter that has gone to the Air Coordinating 
Committee now. We cannot do anything about it.” 

I just merely raise that question as a matter of policy. 

That is all. 

The CHarrman. Mr. Wolverton. 

Mr. Wotverton. Will you explain to me just what the procedure 
of this Air Coordinating Committee is? In other words, do you have 
regular meetings, or are they called as subjects of interest arise that 
require decision ¢ 

Mr. Moore. The latter, sir. 

Do you have the organization chart in front of you which shows 
a pyramid of specialized committees? Any one of those meets when 
it has a problem brought to it by one of its members or by an out 
source such as a request from anybody. They do not meet on a set 
schedule. The committee runs itself according to the workload. 

Mr. Wotverton. I gathered from the statement that was submitted 
to us that the Committee meets relatively infrequently except when en- 
gaged in some unusually urgent or important undertaking, such as 
the development of the civil air policy report. 

That would indicate to me that the Air Coordinating Committee 
does not hold regular meetings. 

Mr. Moore. That is correct, sir. 

Mr. Wotverton. It would also indicate to me that it does not hold 
many joint meetings of the entire Committee. 

Mr. Moore. That is correct. That is the top committee, the Assist- 
ant or Under Secretary, or typical sub-Cabinet member of each agency. 

The ones you see below, the many subcommittees met more fre- 
quently. The top committee being busy top executives only meets 
when they must to resolve a very important issue. 

Incidentally, sir, to clear up the record from Mr. Rothschild’s pre- 
pared statement in which he said there had only been 3 meetings in 
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recent times, since the first of the year there have been 3 more of these 
top ACC meetings in addition to the ones he cited in his statement. 

Recently we have had meetings on this tall television tower matter, 
meetings on the short distance aids, DME-TACAN controversy, with 
which you are familiar, and on a problem posed by an agency in the 
development of air cargo business. 

So you see they may go all summer without meeting at all and then 
the press of several important issues may bring them together, perhaps 
twice a week, in a period of high activity. 

Mr. Worverron. How many meetings have been held during the 
years that this Air Coordinating Committee was operating, from the 
time of the President’s appointment by Executive order and the 

making of the report ? 

Mr. Moore. I could not answer that, sir, offhand. 

Mr. Worverron. I assume your records will show that? 

Mr. Moore. We can furnish you with an answer. 

(The information referred to was later supplied by Mr. Rothschild 
in a letter on p. 29.) 

Mr. Worverton. In other words, what I am endeavoring to do is to 
find out how much attention is given to the subject matter of the Presi- 
dent’s Executive order by the entire Coordinating Committee and how 
much of it is done by specific committees that ‘act within their own 
particular jurisdiction. 

In looking at this organizational sheet it would indicate that there 
are a great number of these subcommittees, in fact, so many that it is 
a bit confusing when you realize that each one has a specific duty to 
perform. 

I am wondering just how the work of those several individual com- 
mittees gets coordinated so that the Committee itself can make a decla- 

ration of policy. 

Mr. Moore. That is a very good question, sir, of management of such 
a complicated loose hier: archy as that. We can furnish you with those 
figures. 

Mr. Wotverton. I can see that the purpose is to reach out into every 
avenue that requires examination, but I am concerned with the extent 
to which work that is done by those individual committees comes up to 
the Air Coordinating Committee for final action and how it comes to 
them for decision so that, upon the information obtained by the indi- 
vidual committees, the full committee actually can formulate a policy 
of its own. 

Mr. Moore. Yes, sir. 

Mr. Wotverton. Do any of these individual committees or sub- 
committees, as they might be termed, keep a record or minutes of its 
proceedings ? 

Mr. Moore. Yes, sir. We have an elaborate system of liaison and 
notification. 

Mr. Wotverton. Do those committees conduct hearings in which 
witnesses are heard ? 

Mr. Moore. In effect, sir, yes. 

Mr. Wotverton. What do you mean by “in effect”? 

Mr. Moore. Well, it is not a judicial-type hearing. 

Mr. Wotverton. I do not mean that, but compare it with a hearing 
of this committee before which witnesses are heard on prospective 
legislation. Do the individual committees have witnesses before them 
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testifying on particular matters under discussion in that committee, 
or is it a roundtable discussion among the members of the commit- 
tee—sort of a sewing-circle discussion—or is it based on definite views 
expressed by people who are qualified to speak on a particular subject, 
or have interest in it ? 

Mr. Moore. It is a combination of the two. The subcommittees 
rules vary according to how they are working on their specialized sub- 
ject. Perhaps if I gave you an example of our most easily understood 
and active component it might help. 

Mr. Worverton. If that illustration you are about to give is charac- 
teristic of all the hearings, it would be very helpful. 

Mr. Moore. It is quite characteristic, our airspace subcommittee is 
a component which makes the final determination wherever naviga- 
tional aid shall definitely be located, wherever television or radio an- 
tenna—they do not determine this, but recommend to FCC where 
every antenna will be located so as not to interfere with airport traffic. 

They determine or indicate the location of navigational aids in spe- 
cific cases, not policy. 

This component is nearer to an operating function than a policy- 
making group. 

If the CAA wishes to move a navigational aid to another location, 
after a thorough study an informal coordination, no doubt, with the 
Air Force, the pilots, the airlines who will be using that aid, they then 
place the movement of that aid on a regional subcommittee meeting 
agenda. 

In almost all cases when the subcommittee meets out in the field, let 
us say the southern region out in Dallas, Fort Worth, Tex., the airbase 
commander of the Air Force base around that area sits with that com- 
mittee, the Navy commander of the region, designated by the Navy 
there, the private pilot representative, if he is available, a representa- 
tive of the Air Transport Association, the airlines, a representative 
of the Airline Pilots Association, a representative of the State avia- 
tion officials, and other interested nongovernment parties appear at 
that meeting along with the Government agencies interested. 

On that long agenda one of the items that will come up for resolu- 
tion is the CAA proposal to move this navigational aid to another site 
because, as the CAA would present it, it would be more efficient there. 

Usually the base has been well prepared and studied and infor- 
mally sounded out by the CAA, let us say, and all the people there 
usually will say “We approve,” the “Government agencies approve” 
the movement of that aid, because it would be more efficient. 

Mr. Wotverton. It does not quite appear to me on what basis the 
Air Coordinating Committee has any authority to act in a matter 
of that kind. I was under the impression that the Committee was 
formed to declare policy. The illustration which you have given 
would seem to me to be within the province of the Civil Aeronautics 
Administration rather than in the jurisdiction of the Air Coordinating 
Committeee. 

Am I right in that? 

In other words, when you have come to a conclusion on a matter 
such as you have just given, is there any authority in the Air Coord- 
inating Committee to carry out decision or would it be necessary to 
refer it to the appropriate board or agency ? 
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Mr. Moore. You see, when they agree to something they are unani 
mous. 

It is merely a mechanism by which the CAA on proposing to move 
a navigational aid makes sure that everybody likes the way they 
are doing it, to oversimplify the case. 

In other words, this subcommittee was created voluntarily by those 
interested and they cooperate in it for their mutual benefit on a volun- 
tary basis in effect. 

Mr. Wotverton. In what manner is the decision of the Air Coord- 
inating Committee in a case such as you have illustrated carried out? 
What makes it effective ? 

Mr. Moorr. When they agree to do it the members unanimously 

signify agreement and, of course, in this case the CAA is the imple- 
menting agency. It is assumed that they will do it unless something 
changes. 

Mr. Wotverton. In the final analysis it is a matter of decision for 
CAA, is it not ? 

Mr. Moore. Yes. 

Mr. Wotverton. The decision that has been arrived at by the Air 
Coordinating Committee is merely advisory ¢ 

Mr. Moore. Unless another agency wanted to take it all the way 
to the President and ask him to change the CAA’s decision. 

Mr. Wotverton. Yes, but I am not assuming a case of that kind. 
I am assuming a case where they have all agreed, as you have indicated, 
that a certain course should be pursued. Then it is up to the CAA 
whether it will comply with the advistory opinion of the Air Co- 
ordinating Committee; is that right? 

Mr. Moore. That is in effect true. I would like to check with some- 
one. It is in effect advisory since they have all agreed. There is no 
enforcement or implementation followed through our Committee 
mechanism. 

Mr. Worverton. Is there a hearing by the CAA in the matter? Do 
they still have to proceed in the usual manner of havi ing a hearing on 
the subject and issuing an order ? 

Mr. Moore. Normally, they want to go through that procedure. In 
an emergency where they wanted to move it “before the meeting is 
scheduled, they would go ahead and move it anyway and ask later 
if it was all right, I guess. 

Mr. Wotverron. That would be a matter for the CAA to determine, 
whether to do it immediately because of an emergency or whether it 
would hold a hearing? 

Mr. Moore. Yes, sir, it would. 

Mr. Wotverton. Does the Air Coordinating Committee itself have 
its hearings printed? What is the means of preserving the viewpoints 
‘expressed in those hearings? 

Mr. Moore. We have minutes and records of everything that is 
done under the auspices of this coordinating mechanism. The sub- 
committees have records and minutes. The review by their superiors 
is recorded. AI] discussions and actions are recorded. 

Mr. Woxverron. But they are not printed in the sense that hearings 
of this committee are printed ? 

Mr. Moore, No, sir. They are made available to those who are 
interested, unless classified, on request. 
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Mr. Wotvertron. There are plenty of these questions that have been 
decided by the Air Coordinating Committee which would be of in- 
terest to this committee. Would ‘those records be available ? 

Mr. Moore. Yes, sir. 

Mr. Wotvertron. That is all. 

The CuarrmMan. Mr. Carlyle. 

Mr. Cariye. Is the alternate committee authorized to take final 
action ¢ 

Mr. Moore. The alternate committee ? 

Mr. CaRLyLe. Yes. 

Mr. Moore. Yes, sir, in most cases they are. In fact, some of the 
subcommittees are entitled to take final action when there is unanimous 
agreement. It depends on the subject matter. Each committee has 
its terms of reference and working rules agreed to. 

Mr. CartyLe. What final action is taken by an alternate committee 4 

Mr. Moore. Most final actions are. 

Mr. CarLYLeE. Would it be necessary then for that particular subject 
to be considered at all by the full Air Coordinating Committee ? 

Mr. Moore. Only those of major importance or having conflicts of 
interest would be considered by the top committee. 

Mr. CARLYLE. How often does the alternating committee meet ? 

Mr. Moore. It is meeting much more frequently than it used to. I 
would say currently it is meeting on the average of every other week. 
That is the alternate committee, so-called. They have recently 
changed their name to the ACC Executive Council, they are still what 
you know as the alter nating committee. They are usually the right- 
hand aid to the top member. 

For instance, in the Navy the alternate member is a special assistant 
to the Assistant Secretary of the Navy. In the Civil Aeronautics 
Board the alternate member is either another member than the desig- 
nated principal member or he may be the General Council of the Civil 
Aeronautics Board. 

Mr. Carty r. I believe that is all. 

The CHatrMAN. Mr. Heselton. 

Mr. Hese.ton. Mr. Moore, it may seem to be repetitious but I would 
like to offer this in the way ‘of emphasis. In Mr. ee s letter to 
the President on May 1, 1954, there is this sentence 


Many of these recommended policies— 


referring to policies recommended by the Air Coordinating Commit- 
tee — 
can be executed within the framework of existing statutory authority, but in 
some other cases new legislation will be required. 

As I heard the testimony this morning, that legislation would funda- 
mentally come from the interested agencies. 

Mr. Moore. Yes, sir. 

Mr. Hesexiron. It would however be in the framework of the report 
of the Air Coordinating Committee and would then be cleared by 
the Bureau of the Budget. It would seem to me to be vitally impor- 
tant, considering that we are now in 1955, for those recommended 
pieces of legislation to be sent to this committee just as quickly as pos- 
sible. Does the Air ( Yoordinating Committee have any power to get 
the wheels turning, so to speak ? 
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Mr. Moore. I am not clear as to your question. To get the legis- 
lation up to this committee here, your committee ? 

Mr. Heseuron. Yes, to this committee. 

Mr. Moore. The Air Coordinating Committee would not have nor- 
mally anything to do with that. If they arrived at the policy which 
implied that the Executive should request new legislation, normally 
the agency which would normally prepare that legislation would go 
right on on its own unless some other agency requested special per- 
mission to work on it through our coordinating mechanism. 

Mr. Hesevton. Here you have a high level Committee with members 
of the Cabinet which filed a detailed report back in 1954 after a study 
in 1953. What is the roadblock in this? Why can we not get this 
moving? Why can we not get some legislation up here in order to 
consider implementing the recommendations of that Committee ? 

Mr. Roruscuttp. May I comment on that? 

Mr. Heserton. Yes. 

Mr. Roruscuitp. Whether by accident or design or coincidence, 
Senators Bricker and Magnuson have introduced legislation which 
covers many of the recommendations of the Air Coordinating Com- 
mittee report. As I say, I do not know whether that is by coincidence 
or design, but wherever legislation has been introduced by a Member 
of either House there naturally would be no similar legislation intro- 
duced by any of the executive departments. But they would comment 
upon that legislation and to the extent that legislation which has been 
introduced does not cover some of these recommendations which are 
still held to be valid, I will use my best efforts to see that that legisla- 
tion is prepared in the shortest possible order and gotten up here, sir. 

Mr. Heserron. That is exactly what I wanted to get. 

I want to ask Mr. Moore a couple more questions. In the report of 
the Committee I notice that there is one recommendation that “the 
Federal Government should, by appropriate means, provide financial 
aid for the development and testing of a local service prototype.” 
This committee has had legislation before it recently in this particular 
field. There is a notation that this recommendation was not unani- 
mously adopted, but there is no indication as to what the opposition 
was or where it came from. Can you advise us? 

Mr. Moorr. My memory does not serve on the exact way the vote 
went. It was roughly 50-50 with the Civil Aeronautics Board spon- 
soring that legislative proposal and with the Commerce Department 
and Air Force most notably opposing that proposal. 1e other 
agencies split about even with the Army, the Navy, and there must 
have been one other agency that took an interest voting either side of 
the question. 

Mr. Hesevron. Will you check your records and place it accurately 
in the record ? 

Mr. Moore. Yes, sir. 

(The information referred to was submitted by Mr. Rothschild in 
a letter on p. 29.) 

Mr. Hesevron. The departments and agencies over which this Com- 
mittee has jurisdiction file annual reports and in many instances make 
recommendations to the Committee on legislation. As I understand 
it, the Committee’s function is a dual function, that is, to develop a 
recommended civil air policy and then through the various subecom- 
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mittees and finally through the full Committee to take a certain kind 
of administrative action such as Mr. Harris mentioned in terms of 
the television towers. Do you file any such reports? 

Mr. Moore. We develop an annual report to the President, sir, 
which is every year made available to members of this and other com- 
mittees also. 

Mr. Hesevron. That is a public report ? 

Mr. Moore. Yes, sir. 

Mr. Hesevron. I notice one thing that interests me. In connection 
with the four main technical divisions, the air space subcommittee has 
eight regional offices, the Airport Use Panel does not have any, the 
Legal Division does not. have any, and the Economic Resources Division 
does not have any. Why is it you rely on regional panels for only one 
phase of this particular work ? 

Mr. Moorg. That was the Committee I was illustrating here earlier, 
our Air-Space Subcommittee. The name is being changed to air 
space panel, and it has the responsibility for locating the specific pieces 
of hardware in the field and it needs a regional subcommittee struc- 
ture, as I described, down in the area. They meet about monthly at 
Fort Worth, the regional people involved, the airlines, the air post 
commanders and so forth. That is why they have that regional strue- 
ture, because they are dealing with hardware in the field, whereas the 
rest of our work is mainly coordination of administrative policies, 
programs, international positions here in Washington, and the agen- 
cies concerned draw on their own field organization, if necessary. 

Mr. Heseiron. That is all, Mr. Chairman. 

The Cuarrman. Mr. Beamer. 

Mr. Beamer. I have one brief question. Mr. Moore, looking at 
your report, do any of these contributing agencies write any of the 
particular recommendations and then are they in turn approved by 
the ACC? May I turn just to air-transport subsidy, for example. 
Would that principally be approved by CAA or by which group would 
it be approved ¢ 

Mr. Moore. Usually one agency will prepare a draft or two sitting 
together. 

Mr. Hesexton. On a particular subject? 

Mr. Moore. On any subject, sir. You see, on any one item that 
comes up there will normally be 1 or 2 agencies usually 1 which has 
by far the primary interest in it. The whole purpose of going into 
the coordinating mechanism is perhaps because the State Department 
and others have fringe interests and the initiating agency wants to 
make sure that they are not conflicting with the interests of other 
agencies. 

Mr. Beamer. In other words, there is what you term “an initiating 
agency ?” 

Mr. Moore. Usually there is, or sometimes two when they are bal- 
anced in their interests. 

Mr. Beamer. How binding are these recommendations upon all of 
these agencies? Do they have the effect of recommendation ? 

Mr. Moore. An agency that agrees to a very high policy statement, or 
even a very small decision, there is nothing binding because if he 
changes his mind, he does not agree any more and thus I suppose that 
you might say that that decision does not bind him any more because 
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he has changed his policy in his own agency. Normally we would 
hope that he would come back to the others and notify them that he 
had changed because his change may affect them and they would re- 
discuss it perhaps if it was necessary. 

Mr. Beamer. I am reading on page 8, recommendation No. 4: 

Where the public interest requires the continued maintenance of uneconomical 


services, increased emphasis should be placed upon the inclusion of such oper- 
ations within route systems that are capable of absorbing their cost without 


subsidy. 

Now, that particular thought has been before this Committee many, 
many times and only recently some of us wondered whether or not the 
CAB was following that principle in the case of certain airlines. I 
just point that out. That is the reason I asked the question whether 
or not these recommendations are binding or whether they merely 
express a majority or unanimous opinion. If they express a unani- 
mous opinion perhaps the boards themselves could reverse or modify 
the actions. Is that correct? 

Mr. Moore. Yes, I could not speak for the specifics. I am in the 
secretariat. We do not in the interest of the committee as a whole 
chase what happens after people agree to do something, as a general 
rule. The agencies interested in that policy statement agreed that 
that was a good policy at that time. Subsequently one could change, or 
they could both change, informally without going back and rewriting 
this policy. 

Mr. Beamer. The only thing we can do then in Congress is to enact 
that particular policy into specific legislation to require that agency 
to follow it; is that correct ? 

Mr. Moore. That would be the only way you could require an agency 
to follow a stated policy unless it were an executive agency, in which 
vase, of course, the President could ask them or require them to carry 
out what they said they would, but that would not apply to a quasi- 
legislative body. 

Mr. Beamer. I think that answers my question, Mr. Chairman. 

The Cuamman. Mr. Springer. 

Mr. Srerincer. Mr. Moore, how long have you been the Executive 
Secretary of the Secretariat ? 

Mr. Moore. A year and a month, sir. I came here January 25, 
1954. 

Mr. Sprincer. Are you familiar with the past proceedings of this 
Committee before that time ¢ 

me Moore. Only generally, sir. The top Committee you mean, 
sir! 

Mr. Sprincer. What is the name of your international air confer- 
ence ? 

Mr. Moore. I am afraid I do not understand, sir. 

Mr. Sprincer. You work with an international air conference at 
times ¢ 

Mr. Moore. Yes, sir. 

Mr. Sprincer. What is the name of that conference ? 

Mr. Moore. The International Civil Aviation Organization, I be- 
lieve is the international body you are referring to. 

Mr. Springer. Since March 27, 1945, how many times has your 
organization met with that conference ? 
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Mr. Moore. The air coordinating agencies do not themselves meet 
with international bodies. The State Department is responsible for 
the carrying out of United States negotiations and will appoint, with 
the advice of our committee in its aviation affairs, a delegation which 
the State Department sends. The delegation acts under the State 
Department auspices, the State Department’s statutory and constitu- 
tional responsibility to carry out these things. 

Mr. Sprincer. Is the delegation made up of representatives repre- 
senting these 11 bodies named as the Air Coordinating Committee? 

Mr. Moore. Not necessarily so. The delegation would be composed 
of those experts in Government and also industry, too, who were 
determined to be the most competent and available to carry out the 
assignment. Many of those delegations are very highly specialized 
and there might be just people from the Civil Aeronautics Adminis- 
tration alone, for instance, on a delegation sent by the State Depart- 
ment on the advice of the Air Coordinating Committee. 

Mr. Sprincer. On the advice ? 

Mr. Moore. Yes, sir. The Air Coordinating Committee, because 
of the nature of its work, advises the State Department as to the 
proper type of person to be on a specialized delegation. If it were 
a matter of air medicine, the agencies would advise us perhaps that 
they all agreed that the CAA on a civil aviation medicine matter 
could handle the whole thing themselves because of their specialized 
knowledge. Then the agencies through our little secretariat service 
of coordination would all agree as a formality that the CAA should 
carry out this mission. We would then notify the State Department 
of that and the State Department would almost inevitably agree. 

Mr. Sprincer. Putting aside all the redtape, you are in fact repre- 
senting each agency through that organization, are you not, by chain 
of command ? 

Mr. Moore. That is right. 

Mr. Sprincer. You are in effect representing them ? 

Mr. Moore. Yes. 

Mr. Sprincer. How many times has the International Air Confer- 
ence met since March 27, 1945 ? 

Mr. Moore. I could not answer that, sir, but we could get those 
figures for you. 

Mr. Srrincer. Is it 2,3, 10, 20, or 30 times ? 

Mr. Moore. Excuse me, sir; I will check. 

(Mr. Rothschild later supplied the information in a letter on p. 29.) 

Mr. Hinsuaw. Will the gentleman yield? I believe Mr. Wolverton 
asked a question similar to that and the matter was to be furnished 
for the record. 

Mr. Sprincer. I did not understand Mr. Wolverton’s question to be 
the same one. Maybe it was. I was listening but I did not under- 
stand Mr. Wolverton’s question to be the same as mine. 

Mr. Hare. Does the gentleman’s question relate to an international 
air conference or to the International Civil Aviation Organization ? 

Mr. Sprincer. If that is the international group that meets to de- 
termine questions of policy and what should be done, that is the ques- 
tion. 

Mr. Hare. The International Civil Aviation Organization is obliged 
by its charter to have a meeting of its assembly every year. 

Is that not correct, Mr. Moore? 
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Mr. Moore. There have been about 150 of these major international] 
conferences through the International Civil Aviation Organization to 
which we have sent delegations. 

Mr. Sprincer. 150 in 10 years ¢ 

Mr. Moore. Yes, sir, of the major ones. Now, it breaks down into 
a less formal operation, and we will have to furnish you with the 
details. 

Mr. Sprincer. That is one a month roughly during all of that time? 

Mr. Moore. Just about, sir. 

Mr. Sprincer. How many times in those discussions has the question 
of jet air transportation, civil, been discussed ? 

Mr. Moore. I could not answer that question offhand. I would 

say that informally it would probably be discussed around the rooms 

at all of the meetings of the last 2 or 3 or 4 years, but on the formal 
agenda, there have no doubt been 1 or 2 specialized meetings on some 
subject having to do with jet transportation, at all of the technical 
meetings in the last several years. 

Mr. Sprtncer. Have there been any attempts by that group—I am 
talking about formally or informally—to formulate any policy with 
reference to jet air transportation, civil ? 

Mr. Moore. The International Civil Aviation Organization does 
not set what you might call policy that the United States would be 
bound to follow. It is an organization in which nations agree on a 
standard which would be admirable if all nations would carry it 
out. It isnot a thing that can be enforced. It is not a policy, I believe, 
in the sense you used it. I am not exactly clear, sir, on what you are 
asking. 

Mr. Sprincer. How many times in the meetings of the Air Co- 
ordinating Committee during the period since March 27, 1945, has the 
matter of | jet air transporation, civil, been under discussion ? 

Mr. Moore. In our Air Coor dinating C ommittee ? 

Mr. Sprincer. Yes. 

Mr. Moore. In our top Committee ? 

Mr. Springer. Yes. 

Mr. Moore. I cannot answer that question offhand. In the past 
the subject as an issue has not come up. There is no interagency issue 
that has brought up that subject per se. 

Mr. Sprincer. Now, let me ask you this question. What was your 
job before you became Executive Secretary of this Secretariat ? 

Mr. Moorr. I was the transport editor of the Aviation Week Mag- 
azine, a McGraw trade publication. 

Mr. Sprincer. You have some background for your job? 

Mr. Moore. Yes. 

Mr. Sprincer. Is there any piece of major policy that is more im- 
portant to air transportation for the future than this subject I raise? 

Mr. Moore. I am afraid I could not answer your question, sir, in 
that as a member of the Secretariat I do not judge officially t the rela- 
tive importance or merits of policies. We are purely a service organ- 
ization to our member agencies. 

Mr. Springer. Then you are a policymaking body ? 

Mr. Moore. My position is not policymaking, not in the sense of 
establishing United States policy. 

Mr. Springer. May I submit this to the chairman then. You have 
been a member how long, Mr. Rothschild ? 
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Mr. Rornscuiip. Since the 10th day of this month. 

Mr. Sprincer. Is there any other member of the board here besides 
your chairman ? 

Mr. Moore. I do not believe so, sir. We were informed of this meet- 
ing yesterday just about lunch and we were told it would be just a 
fact-finding hearing on our procedures and organization. 

Mr. SPRINGER. Insof: ar as you know, as Executive Secretary, there 
is no policy that has been formulated with reference to this subject 
by the Air Coordinating Committee at this time / 

Mr. Moore. I think the best summar y of the policies that the Com- 
mittee has of that high broad type is in this book. 

Mr. Sprincer. Can you find anything in that book that discusses 
this subject ? 

Mr. Moore. There is a discussion here on the development—it comes 
in where they mention the development of prototype aircraft and 
civil 

Mr. Sprincer. Will you read me those paragraphs? 

Mr. Moore. If you will give me a minute, I think I can find some 
pertinent information on it. 

I believe on page 62 under the heading of “New Transport Aircraft” 
you may find a discussion that gets into the subject of jet transpor- 
tation. I have not found it yet. 

Mr. Hinsuaw. Mr. Chairman, will the gentleman yield? 

Mr. Sprincer. Yes; I yield. 

Mr. HinsHaw. Some years ago, | believe in the 80th Congress, the 
Congress passed an act for the purpose of providing funds for the 
testing of jet aircraft in flight. 

Mr. Sprincer. Is that Public Law 867? 

Mr. Hinsuaw. I cannot remember the number of it. It has been 
some time ago. That act has not been implemented by appropriations 
through the Appropriations Committee and consequently the Civil 
Aeronautics Administration has not been able to carry out this policy 

Mr. Springer. All right, let me say this in answer to the gentleman. 
When the Chairman of the CAA was before this committee, the gen- 
tleman asked a few questions, I followed up and asked some questions 
later with reference to the testing of British aircraft of this type. 
That was in April 1953. He said he was going to make some tests, 
I understood, in May 1953, a little over a month later. I think if you 
will go back to the record I asked him to furnish this committee with 
a report of those tests. There has been nothing, insofar as I know, 
that has ever been supplied to this committee. It is true, I understand 
indirectly, that tests were made. At least, I am so informed by the 
British. But there has been nothing reported to this committee in 
compliance with that. 

Let me ask you this, Mr. Moore. How many hours or days of work 
has been carried on by the Secretariat? Now, I am going down one 
step. You understand what I am talking about ? 

Mr. Moore. Yes, sir. 

Mr. Sprrncer. How many hours or days have been devoted by the 
Secretariat itself on this question since you have been a member of 
the Secretariat ? 

Mr. Moore. Of policy with regard to the oncoming of jet transpor- 
tation and military operations, too? 

Mr. Sprrncer. Not in military operations, only in civilian. 
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Mr. Moore. As to the setting up of meetings in our normal aviation 
functions and discussions directly on your high policy subject, which 
appears somewhere in the civil air policy report, I would say that the 
Secretariat last spring during the preparation of that report might 
have used perhaps a total of, including printing and other costs, 30 
man-hours on that subject all told. 

Mr. Sprincer. Thirty man-hours? 

Mr. Moore. Probably 30; it is very rough. 

Mr. Springer. I understand. Insofar as you know, that is the only 
work that has been done on this subject by the Secretariat ¢ 

Mr. Moorr. In the matter of high policy development of jet civially ; 
yes. However, this airspace and air navigational common system dis- 
cussion that we have on how to fit them into our airways, airdromes on 
the ground, I would say that subject comes up weekly and constantly. 
day in and day out. 

Mr. Sprrncer. I understand that. I know what you are doing on 
that. I know what CAA is doing. On the question of policy itself 
as to the development of jet transportation, civilian, that is what I am 
talking about. 

Let me ask you this final question. There is nothing pending at the 
present time either, is there, with reference to this subject before your 
committee ? 

Mr. Moore. I do not believe so. I would like to be able to correct 
that later if Iam wrong. 

Mr. Springer. Now may I ask the chairman, so there will be no mis- 
understanding, insofar as you know, Mr. Chairman, there is nothing 
pending before the Air Coordinating Committee with reference to 
this subject at the present time ? 

Mr. Roruscuitp. Mr. Springer, I know only of the matter to which 
I referred a short while ago as being pending before this committee 
currently, sir. My short association with the committee has not en- 
abled me to become thoroughly familiar with it. 

Mr. Sprincer. I have just one more question. I am looking at this 
outline here. This Air Coordinating Committee, if you are familiar 
with it, Mr. Moore, was set up for this one purpose, was it not? Before 
this cut-off date of March 27, 1945, these various departments which 
are cabinet or subcabinet status were finding continually that matters 
were being affected in their department by the action of their various 
interdepartmental agencies ; is that not true ? 

Mr. Moore. By other agencies; yes. 

Mr. Springer. And this was set up more or less as a clearinghouse ; 
is that not true? 

Mr. Moore. That is correct. 

Mr. Sprincer. And as far as it establishes any policy, it does not; 
it merely is a check point to be sure that one agency does not overlap 
into another jurisdiction ? 

Mr. Moore. Yes, sir; that is about all the Air Coordinating Com- 
mittee amounts to. It is not an entity that makes policy. It is a 
clearinghouse, a mechanism for the agreement on programs. 

The Cuatrman. If there are no further questions, we are happy 
to have had you with us, Mr. Moore. 

We will appreciate your supplying for the record the information 
which has been requested. 
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(The following letter was later submitted by Mr. Rothschild :) 


Arr CooRDINATING COMMITTER, 
DEPARTMENT OF COMMERCE BUILDING, 
Washington 25, D. C., April 20, 1955. 
Hon. J. PErcy Prisst, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington 25, D.C. 


My Dear Mr. Priest: During the course of the hearing held by your com- 
mittee on March 18, 1955, it was agreed that certain additional information 
should be provided with respect to activities of the Air Coordinating Committee. 

In response to Mr. Dies’ request for examples of concrete accomplishments 
of the committee, I think it would be best to refer initially to the annual re- 
port for the calendar year 1952 which contains a concise, historical summary 
of the committee’s activities since its inception in 1945. This report was re- 
printed as House Document No. 82 of the 88d Congress. The character and 
scope of the committee’s work and its accomplishments up until 1952 are set 
forth briefly in that report. 

Among the more important accomplishments of the committee in 1953 were: 
Initiation of work on the comprehensive civil air policy study requested by 
the President; development of a new United States program for long-distance 
navigational systems; establishment of procedures designed to prevent midair 
collisions; and active participation in the adoption of the second edition of 
annex 9 to the Chicago Convention on Facilitation of Border Crossings by In- 
ternational Aviation. A more detailed account will be found in the commit- 
tee’s annual report for 1953, attachment 1. 

Although the committee’s 1954 report has not yet been issued, some of the 
major accomplishments for last year were: The civil air policy report; coordi- 
nation of the fiscal 1955 Army, Navy, Air Force, and civil airport programs; 
the adoption of four national standards for airport lighting and marking; 
the issuance of a technical and economic compedium of the characteristics of 
all known electronic systems of air navigation; the initiation of studies to 
resolve problems resulting from joint use of the airspace by aviation and radio- 
TV broadcasting interests; the approval of standby allocations of critical ma- 
terials and components for new orders on 83 civil air transports for priority 
under the defense materials system ; the conclusion of a joint hurricane warning 
service agreement; the issuance of a coordinated report on research programs 
with respect to low visibility, wind shear and turbulence: the promulgation 
of a detailed report on the present status of convertiplane design and the rec- 
ommended role of the Federal Government in its further development. 

Noteworthy projects now underway include: Consideration of the Air Navi- 
gation Development Board’s recommended plan of action to resolve the prob- 
lem facing our common navigation system as regards VOR/DME versus TACAN; 
a comprehensive plan for air traffic control development; a national search 
and rescue coordination plan; a study to resolve the conflict of interests in 
airspace requirements of TV and aviation; a proposal to prepare draft legis- 
lation to subsidize development and construction of a local-service aircraft 
prototype; a proposal to lease modern Navy air cargo craft to airlines and 
charter operators; investigation of means to minimize the problem of our 
minishing airspace available for both civil and military aircraft. 

Also, in response to Mr. Wolverton’s question with regard to the number 
of meetings held by the committee, a check of our records indicates that the 
parent committee has held 140 meetings since March 31, 1945. For your further 
information I am attaching a 1954 report covering the activities of the standing 
components of the committee (attachment 2). 

In response to Mr. Heselton’s question regarding the lack of committee unanim- 
ity on the recommendation for Federal aid in the development and testing of a 
local-service prototype, the vote was as follows: 

For the recommendation.—State (with a reservation that the report be con- 
sidered as primarily reflecting in each area which it covers the views of the 
departments and agencies having primary responsibilities in that area), Navy, 
Army, and the Civil Aeronautics Board (which sponsored the proposal). 

Against the recommendation.—Air Force, Post Office, and Commerce. Treas- 
ury abstained from voting. 

In response to Mr. Springer’s questions regarding activities of the Inter- 
national Civil Aviation Organization, the organization has held since 1945, 
162 meetings to which the United States sent delegates other than its resident 
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representatives in Montreal. The Air Coordinating Committee developed the 
detailed United States positions for presentaton at these meetings and recom- 
mended to the Department of State the names of individuals to be accredited 
as official delegates to these meetings. In addition, the committee has con- 
tinually developed United States positions for the use of our three representa- 
tives at ICAO headquarters in Montreal. These individuals serve as United 
States representatives on the Council of ICAO, the Air Transport Committee 
and the Air Navigation Commission, all of which are in session for roughly two- 
thirds of each calendar year. 

I want to thank you and your committee again for the opportunity of ex- 
plaining the activities of the Air Coordinating Committee, and if further in- 
formation is required, I shall be happy to furnish it. 

Sincerely yours, 
Louis ROTHSCHILD, Chairman. 


ATTACHMENT 1 
AIR COORDINATING COMMITTEE 
E1eHtH ANNUAL REPORT TO THE PRESIDENT OF THE UNITED STATES—1953 
INTRODUCTION 


Among the more important accomplishments of Air Coordinating Committee 
members working jointly through ACC’s interagency coordinating machinery in 
1953 were: Start of a comprehensive civil air policy report for the President; 
development of a new United States policy on long-distance navigational systems ; 
establishment of procedures designed to prevent midair collisions; and active 
participation in adoption of the second edition of annex 9 to the Chicago Con- 
vention on facilitation of border crossings by international aviation. 


I. CIVIL AIR POLICY REPORT 


The Committee in the fall of 1953 commenced work on the most comprehensive 
policy declaration of ACC record. The President in a letter dated September 23, 
1953, requested that the Committee undertake a review of our national aviation 
policy. The letter stated : 

“The increasing importance of aviation as an instrument of national policy 
and to our national welfare makes it desirable that there be available to the 
Government agencies, the aviation industry, and the public a clear and compre- 
hensive statement of the aviation policies of this administration. 

“In a field so dynamic as aviation our policies and programs must be flexible 
and capable of growth. It has been over 5 years since a broad review of United 
States aviation policy was completed; many events of major significance have 
occurred in the interim. 

“T therefore request that you, as Chairman of the Air Coordinating Committee, 
direct it to undertake a comprehensive review of our aviation policy, and to 
prepare a statement of present United States policies in the primary areas of 
aviation interest, for my consideration and approval. This should be done in 
consultation with appropriate industry, local government, and private aviation 
groups. 

Accordingly the Committee, in consultation with appropriate industry, local 
government, and private aviation groups, prepared a topical outline for the 
policy review and made assignments of some specific items to its several com- 
ponents and member agencies for the preparation of draft policy statements. 

Individual working groups and standing committees were established for each 
agenda item and were directed to initiate drafts of proposed policy statements, 
to be incorporated in the final report after further review by: (1) The Divisions: 
(2) the Special Liaison Group (mainly consisting of the laternate members of 
the top Committee) ; and (3) the Committee itself. The final report, combining 
policy statements and background explanations on almost all items of the com- 
prehensive agenda, was submitted to the President April 30, 1954, and accepted 
by him on May 26, 1954, as his “guide in the future consideration of questions 
related to the subject of civil aviation and in making appropriate recommenda- 
tions to Congress.” 

Following are highlights of 1953 operation of ACC components : 


” 
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II. AIR NAVIGATION POLICY DEVELOPMENT 


The Technical Division last year met in 15 formal sessions approving 60 policy 
positions for the Committee. In addition, some 42 other papers received final 
approval through “informal” (correspondence) action by the Division. High 
points of 1953 activity were : 


A. International 

There were hine major amendments by the International Civil Aviation Organi- 
zation (ICAO) to technical annexes to the Convention on International Civil 
Aviation (Chicago Convention). In each case the United States position with 
respect to the proposed amendment was developed by the Technical Division. 
Similarly, the Division coordinated and approved United States positions for six 
international technical aviation meetings* which were held during the year in 
various parts of the world. 

In consonance with a similar study being made by ICAO, the Division is also 
currently engaged in the further development of United States policies with 
respect to interantional airworthiness standards in order that the scope and 
ofjectives of such standards may be more clearly defined in the best interests 
of the United States. 

The following items typify some of the more routine ICAO projects for which 
the Technical Division must continually develop United States positions: elim- 
ination of serious deficiencies in worldwide air navigation facilities and services ; 
implementation plan for transition to the HF aeronautical mobile frequency allot- 
ment plan for application in the various ICAO regions under ITU agreements ; 
modification, as appropriate, of our offshore flight information regions (FIR’s) 
and the oceanic-control area boundaries; establishment of combined interna- 
tional meteorological tables; promotion of studies to bring about international 
standardization of cockpit lighting, dimensional units for use in air-ground com- 
munications, a new and acceptable international phonetic alphabet and a pro- 
posed international language for aviation (ILA) ; and development of standard- 
ized altimeter-setting procedures. 


B. Domestic 

The more important work done by specialized technical division subcommittees 
was: 

1. Air traffic control and navigation systems and operations.—Operational eval- 
nation and service testing of radar traffic control at Washington, D. C., as recom- 
mended by the ACO Air Traffic Control and Navigation Panel (NAV) was com- 
pleted in 1953. It was successful. Results indicated that air traffic in bad 
weather conditions could virtually be doubled, thus making possible very sub- 
stantial economic savings, as well as increased revenues to the air-transport 
industry, with associated benefits to the public. Further, airline schedule relia- 
bility would be increased along with general safety in high density traffic areas. 
Arrival, departure, and holding delays can largely be eliminated. The NAV 
Panel recommended that use of radar in the manner demonstrated in Washington 
be extended on a nationwide basis. 

Terminal area radar control was initiated during the year in the New York, 
Chicago, Cleveland, and Minneapolis areas and somewhat less complete systems 
were being implemented in Los Angeles, Atlanta, Boston, Norfolk, Houston, San 
Francisco, Oakland, Indianapolis, Portland, Oreg., Newark, Detroit, Pittsburgh, 
Philadelphia, Jacksonville, Birmingham, St. Louis, and Kansas City. In this 
connection, it is realized that full-scale implementation is not required at all 
locations. The Civil Aeronautics Administration estimates that a total of 
approximately 83 locations will eventually need to be provided with radar. 

In communications, large numbers of military and civil aircraft are equipped 
with limited channel radios and as a result have difficulty in receiving the full 
operational benefit of air-traffic control in marginal and bad weather conditions. 
Economic and procurement difficulties may place completion of programs to 
alleviate this situation several years away. In this connection, the NAV Panel 
developed and approved several plans for making the best use of the system in 
the meantime. Plans are now in effect at Washington, New York, and Norfolk 
with extension of them to other congested areas being planned while the solution 
of other problems involved is underway. 

The NAV Panel has developed and approved a policy and plan for the orderly 
discontinuance of the low-frequency system. This plan calls for the immediate 


1 See appendix C for list of conference. 
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review of 64 stations with the view of possible decommissioning as soon as 
possible (an economy in the order of half a million dollars annually). Additional 
locations will be reviewed also as to the possibility of further decommissionings. 
A basic low-frequency system of 45 airways, with 259 associated range stations, 
will be retained until about 1958. These airways will also be reviewed in the 
regions to determine the possibility of thinning them out, with resulting 
economies. 

The United States policy and program in regard to long distance navigation 
systems was under revision during the year by the ACC in continuation of 
the promotion of the development of a single system for the United States and 
worldwide standardization, and in the interim to provide civil aviation with 
a solution to the present air navigation problem with the provision of the most 
readily available and economic aids until implementation of the standardized 
system is accomplished. 

A new system known as Navarho appears to offer the greatest promise for 
civil and nontactical military requirements. This system will be evaluated by 
all concerned on both the Pacific and Atlantic coasts of the United States. 

The NAV panel completed an important study and plan for instituting pro- 
cedures for reducing the mid-air collision hazard in metropolitan areas of high- 
density air traffic. This plan recommends the designation of these areas and 
their prominent display on aeronautical charts in order that pilots might be 
alerted to proceed with caution, the institution of an airspeed limit of 180 
miles per hour in these congested areas, the promulgation of additional civil 
air regulations and the application of these regulations and special control 
procedures in such areas when flight visibility conditions therein are reduced. 
It was also recommended that the plan receive a 1-year trial in the Washington 
high-density area. Currently the CAA and the CAB are considering matters 
dealing with the implementation of these recommendations. Also in this regard 
the aviation division of the Society of Automotive Engineers was requested by 
the NAV Panel to undertake a study, in cooperation with the appropriate air- 
craft manufacturers, for the purpose of determining methods for improving 
pilot visibility from the cockpit of nontransport aircraft. A similar study has 
already been made regarding transport aircraft. 

A report with recommendations was developed and promulgated concerning 
the avoidance of aircraft collisiou with mountainous and other terrain. Oper- 
tional requirements for equipment development and evaluation were forwarded to 
the Air Navigation Development Board, The military was also requested to make 
available certain militarily developed equipment for airlines service evaluation. 
In the case of airborne radar this has already been done. 

Operational requirements for helicopter navigation were completed and for- 
warded to the Air Navigation Development Board for development of a heli- 
copter navigation system (including evaluation of existing navigation aids for 
helicopter navigation purposes). 

The radar safety beacon, a highly needed airborne component of the radar 
traffic-control system, was reconsidered in light of evaluation reports received 
regarding a primary type system. A decision was reached as to the inability of 
this system to provide the necessary results, and revised characteristics for an 
air-traflic control airborne (secondary) radar beacon system, and associated 
ground components, were transmitted to the Air Navigation Development Board. 
The NAY panel also recommended operational evaluation and service testing of 
this new system in the Washington area, where previous radar evaluation 
programs have been successfully conducted. 

United States policy in regard to amplifying the international implementation of 
the VHF omnirange air-navigation system has been developed and approved by 
the NAV panel and has been promulgated to United States representatives abroad 
for their guidance. 

A comprehensive report on the functional and economic characteristics of 
United States and certain foreign electronic aids to navigation (long, medium, 
and short distance) is under preparation in the NAV panel for use by United 
States representatives abroad and those concerned in the United States. 

The NAV panel is preparing to review the current program for the emergency 
mobilization of the Federal airways and will recommend in accordance with its 
findings. : 

2. Meteorology.—During March 1958 a short-term concentrated effort was made 
by the Subcommittee on Aviation Meteorology to collect data on the presence or 
absence of high-altitude gusts. The military services and civil airlines having 
aircraft capable of operating at 30,000 feet and above were requested to partici- 





CIVIL AIR POLICY 33 


pate in the program. ‘The results of this effort are presently being evaluated by 
the meteorological services. 

In April the subcommittee developed a joint hurricane-warning agreement 
which was the basis for cooperation between the meteorological services during 
the 1953 hurricane season. The agreement provided for the aircraft recon- 
naissance essential to the detection of hurricanes, the operating arrangements 
for the hurricane-warning center at Miami, and procedures for the rapid dissemi- 
nation of hurricane advisories to the public and to the military services. 

A program was developed for the joint participation of the Weather Bureau, 
Air Foree, and the Navy in tornado research during the 1953 tornado season. 
The agreement provided for augmentation of weather observational coverage 
during the season, special reporting procedures and arrangements for insuring 
the rapid exchange of observations. 

A new schedule was developed for the transmission of weather maps by means 
of facsimiles. Due to the numerous maps required by the Weather Bureau, 
airlines and the military services, and the limited capacity of the circuit, the 
resulting schedule was a compromise which failed to meet all of the needs of the 
recipients. In view of the need for increasing the capacity of the circuit, the Air 
Force is presently proceeding with the diplexing of the present circuit. This is a 
new technique developed by the Navy which will double the capacity of the circuit. 

The subcommittee is presently preparing a long-range plan aimed at obtaining 
the maximum possible utilization of the present and projected radar storm-detec- 
tion facilities of the meteorological services. The plan will give consideration to 
the transmission of radar storm information to aircraft in flight as well as to its 
exchange among ground meteorological facilities. 

3. Airspace utilization—The Subcommittee on Airspace, Air Traffic Control 
and Rules of the Air (Airspace Subcommittee), with its regional subcommittees 
last year coordinated and reached agreement on approximately 2,300 separate 
problems involving the use of airspace. Many of these problems were routine, 
but many involved substantial divergency of interests and required extensive 
coordination to effect a safe and efficient utilization of airspace. 

Airspace problems include more than 450 separate areas, which have been set 
aside for gunnery and bombing practice. 153,000 miles of Federal airways, and the 
installation of air-navigational aids. An uncoordinated implementation of these 
areas and airways would not only have resulted in grave hazards to military and 
civil aireraft, but the cost of later relocating conflict firing installations or 
airway facilities would be extremely high. 

One of the more important accomplishments of the Airspace Subcommittee was 
the transmittal to the Federal Communications Commission of aeronautical 
recommendations regarding the proposed construction of approximately 600 
television antenna towers. 

Other airspace problems handled last year included the matter of high-altitude 
research balloons, airspace conflicts around joint civil-military airports, and 
formulating the United States’ position to be taken in ICAO regarding all air- 
traffic control and rules of the air matters. 

Of the total 2,300 problems handled by the Committee, there were only 2 cases 
on which unanimous agreement was not ultimately reached. 

4. Maps and charts.—Accomplishments by the Subcommittee on Aeronautical 
Maps and Charts included : 

Terrain profiles and classification of airspace restricted areas; depletion of 
isogonal information ; requirements for the 1: 500,000 scale charts were develop- 
ment and an experimental chart issued; specifications for approach and land- 
ing charts; specifications for jet navigation charts; reallocations of production 
responsibility between Air Force and Commerce to prevent duplication; modifi- 
cations of layouts of the local chart series; and routine ICAO work. 


Ill, AIRPORT UTILIZATION 


Meeting on an average of once a week, the airport use panel was able to reach 
agreement on 25 major airport use problems submitted for coordination by its 
member agencies. 

As a result of a hearing which was requested and attended by the Air Transport 
Association of America, and the scheduled air carriers involved, the airport 
use panel early in February 1953 released a report in which were included the 
locations of all civil airports in continental United States then under considera- 
tion for joint civil/military use. During the preparation of this report, the 
extent and type of proposed military use of each of these airports were discussed 
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in detail. Based upon the factual information presented, the panel’s report was 
prepared and made available through the Air Transport Association to all airline 
companies having an interest in this matter and served, in large measure, to 
eliminate many major conflicts between these segments of civil and military 
aviation. 

The panel released a report in March 1953 concerning an airport development 
plan for Greater Miami, Fla. The panel recommended that the 6 southeastern 
counties of Florida establish a local organization whose objective would be the 
development of individual plans for each of these counties which later would be 
integrated into 1 plan for the entire area. The South Florida Airport Planning 
and Advisory Committee was established for this purpose. Accordingly, the air 
port use panel was instrumental in encouraging the local governments owning 
the airports to develop their own plans in the future. 

As a result of its efforts to prevent problems, the panel was able to decrease 


the number of hearings to 4 during the year 1953 as compared to 9 in 1952. 


IV. CIVIL AIRCRAFT PRODUCTION PRIORITIES 


In March 1953, the Committee reaffirmed the policy established in October 
1950 for the equality of treatment in the production of transport aircraft and 
replacement parts for civil aviation with that of similar military equipment. 
Upon termination of the controlled-materials plan, July 1, 1953, and the intro- 
duction of the defense-materiels system, arrangements were made for the allo- 
eation of raw materials by the Aircraft Production Resources Agency of the 
Department of Defense. 

The Committee approved 4 quarterly programs for construction of 572 new 
multiengine transport aircraft as follows: 1953, 230; 1954, 222; 1955, 120; total, 
572. Of this total, 191 were ordered by foreign airlines; 381 by domestic. Of 
these, 231 are 2-engine and 341 4-engine. 

In the nontransport category, recommendations covered the construction of 
13,738 aircraft as follows: 1953, 4,631; 1954, 4,803 ; 1955, 4,304. 


V. AIR TRANSPORT AND OTHER ECONOMIC POLICY 


A. Joint international financing 


1. Air navigation facilities and services—The ICAO Air Navigation Com- 
mission undertakes an annual review, on a regional basis, of progress made in 
the implementation of regional plans in order that serious deficiencies in facili 
ties and services may be brought to the attention of the Council of ICAO for 
appropriate action. The Air Coordinating Committee recurrently submits spe- 
cific information and supporting facts on serious deficiencies. At the present 
time, joint support (where individual nations are unable to furnish such facili 
tes) is in effect for air navigation services in Iceland, Greenland, and the Faroes. 

2. Other joint support.—The Air Coordinating Committee concurred in a pro- 
posal in April 1958 that the cost of a center to coordinate flight information in 
the eastern Mediterranean should be borne by the states in the eastern Medi- 
terranean region alone. 

The ACC considered facilities at Jiwani, Pakistan, and recommended that the 
United States would not favor their financing under the ICAO joint-support 
program. 

In March 1953, the ACC reviewed the technical need for a meteorological upper 
air station at Tegucigalpa, Honduras, and concluded that the station was not 
essential for United States-flag air carrier operations and recommended that the 
proposed facility be withdrawn from the ICAO list of serious deficiencies in 
international aviation facilities. 

ACC recommended continuance of air navigation services at Prins Christians- 
sund, Greenland, to provide speed checks, position fixes, accuracy of track, and 
estimated time of arrival in an area where no other facilities are available. 


B. North Atlantic Ocean Stations Agreement 

The ACC prepared the United States position for the Third Ocean Station Con- 
ference, of July 1953, and commenced preparation of the position for the Fourth 
Ocean Station Conference, which was scheduled for February 9—25, 1954, in Paris, 
France. 


C. Economic and statistical reporting 


ACC continued to provide ICAO with statistics on transatlantic crossings of 
United States carriers, as well as statistics on route patterns, airline traffic, 
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finances, equipment, and personnel used, in connection with international airline 
operations, joint support ad other projects. 


D. Charges for use of navigation facilities and airports internationally 

The ACC recommended that, in view of the fact that each international airport 
represents a special problem from a costing and pricing standpoint, ICAO should 
limit its work in the field of airport charges to: (1) the dissemination of data 
on costs, revenues, and the development of nonaviation concessions at individual 
airports; (2) enalysis of the pros and cons of possible airport charging tech- 
niques; and (8) the formulation of basic principles or “economic ground rules” 
for the guidance of member states in setting or reevaluating their airport charges. 


I). Facilitation of international civil aviation 

Amendment 1 to annex 9 to the Chicago Convention was adopted by the ICAO 
Council November 7, 1952, becoming effective July 1, 1953. The United States 
participated in the work on this amendment and during the early part of 1953, 
the ACC FAL Subcommittee, after analysis of United States regulations and 
practices, prepared and submitted to ICAO a document indicating the differences 
that existed on July 1, 1953, between United States regulations and practices 
and the international standards and recommended practices contained in annex 9, 
as amended. 

The ACC FAL Subcommittee continued its review and appraisal of United 
States laws, regulations, and practices, and advised ICAO regarding the current 
extent to which the United States has complied with the standards contained in 
annex 9, as amended, upon which it had indicated differences. 


Ff, International Air Services 

1. Scheduled international air services.—In preparation for the Seventh Session 
of the ICAO Assembly (1953), the ACC took the position: (1) that there were 
no present prospects of reaching agreement on a multilateral convention; (2) 
that none of the possibilities for a partial multilateral agreement justified action 
at the time; and (8) that the subject should be kept under review pending further 
development. The assembly concluded that, while there was no present prospect 
of achieving a multilateral agreement, the Council should keep under review 
the possibilities of partial solutions which, in its view, would produce results of 
a practical value looking toward a subsequent multilateral agreement. 

2. Nonscheduled international air services—The Seventh ICAO Assembly 
(1953) agreed that contracting states would be requested to advise Council of 
(1) any difficulties they may have experienced in the operation of international 
nonscheduled services, (2) their suggestions as to practical steps that might be 
taken to reduce or eliminate any such difficulties, and (3) any legal problems that 
might be presented by attempts at liberalization of their national regulations. 
Thereafter Council will attempt to determine what practical steps should be 
taken in order to facilitate nonscheduled operations. 

The ACC submitted to ICAO the United States views on these problems. 


G. Work program of ICAO in the economic field 

Agenda of the Seventh Session of the ICAO Assembly (1953) included a gen- 
eral review of the future program and working methods of ICAO in the economic 
field. ACC recommended that economic projects undertaken by ICAO should be 
limited to major international air transport problems upon which there would 
be a reasonable prospect for® (1) Concrete recommendations for action by states 
(or creation of background data and material of practical utility to a substantial 
number of states in taking action on their own account); (2) results within a 
reasonable time; (3) more effective results through ICAO than by IATA or any 
other international organization, without duplication; and (4) results of suffi- 
cient value to international air transport to justify the expense. These United 
States criteria were substantially adopted by ICAO. 


H. International airmail 
The ACC recommended that ICAO’s activities with respect to airmail be 
limited at this time. 


I, Other international air policy 

1. Export-Import Bank loans.—The ACC continued to advise the Export-Im- 
port Bank regarding individual proposals for financing by the Bank of foreign 
air services and the export of aeronautical equipment. 
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2. Provision of community service in United States Territurtes and posses- 
sions.—After the typhoon at Wake Island, September 16, 1952, the ACC re 
affirmed its earlier policy: that the provision of facilities by CAA should be 
limited to basic community facilities. 


J. Domestic policy 


1. Rigid airship program.—ACC concluded that if any development program 
is undertaken to determine the commercial utility of a large rigid airship it 
should be undertaken by private enterprise intially, with the grant of Federal 
support, if any, only after the necessity and practicability of such support is 
more apparent than at the present time. 


VI. AVIATION LAW 


A, International Legal Conventions 


The Committee prepared the United States position for the ninth session of 
the ICAO Legal Committee, held at Rio de Janeiro in August 1953, to revise the 
Warsaw Convention. The United States urged that the limits on the carrier’s 
liability for personal injury imposed by the existing convention be increased 
up to a maximum of approximately $25,000. Agreement was reached by the 
majority of the countries represented on a proposed 60 percent increase in th¢« 
limits to approximately $13,300. 

The revisions proposed by the ICAO Legal Committee were embodied in a draft 
protocol of amendment which has been submitted to the ICAO Council for con- 
sideration, with a recommendation for the convening of a diplomatic conference 
looking to its finalization and adoption by the contracting states as an amend- 
meni to the existing convention (scheduled for September 1955 in the Nether- 
lands). 

During 1953, the Convention on International Recognition of Rights in Air- 
craft (Mortgage Convention) ratified by the United States in 1949, was ratified 
by two additional countries. The Mortgage Convention is designed to protect 
the security interests of the United States and other investors in aircraft and 
related equipment used in international operations. The responsible member 
agencies of ACC are preparing legislation to carry out the terms of this treaty 
within the United States. 

In 1953, the ACC also began examination of possible desirability of United 
States signature or ratification of the revised Rome Convention by soliciting 
public comment on the acceptability of the new convention. 


B. Other problems of international air law 

The ACC in 1953 recommended that the United States take the position that 
the ICAO Council lacks the authority to adopt formal advisory interpretations 
of the Chicago Convention, except pursuant to disputes among contracting states 
submitted to it under chapter XVIII of the convention. This position was 
adopted in connection with a proposal that the ICAO Council interpret articles 
33, 41 and 42 of the Chicago Convention with reference to whether or not the 
convention required mandatory recognition of certificates of airworthiness issued 
by member states prior to the adoption of an international standard covering air- 
worthiness. The United States position was designed to avoid academic inter- 
pretations of an important international eee unrelated to a practical 
situation confronting the member states. 

The ACC also recommended that the United States support adoption of pro- 
cedural rules for settlement of disputes which were prepared by the ICAO 
Council in 1953. It developed positions on the policy to be followed regarding 
amendment of the Chicago Convention and on the constitution of the ICAO 
Legal Committee for consideration by the seventh session of the ICAO Assembly. 


APPENDIX A.—ACC MEMBERS 


MEMBERSHIP, DECEMBER 31, 19538 


Chairman: Robert B. Murray, Jr. 

Executive secretary: Charles O. Cary 

Department of State, Samuel C. Waugh, Assistant Secretary of State for Eco- 
nomic Affairs 

Department of the Army, Earl D. Johnson, Under Secretary of the Army 

Department of the Navy, James H. Smith, Jr., Assistant Secretary of Navy fer 
Air 
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Department of the Air Force, Roger Lewis, Assistant Secretary of Air Force 

Department of the Treasury, H. Chapman Rose, Assistant Secretary of Treasury 

Post Office Department, John C. Allen, Assistant Postmaster General 

Department of Commerce, Robert B. Murray, Jr., Under Secretary of Commerce 
for Transportation. 

Civil Aeronautics Board, Oswald Ryan, Chairman of the Civil Aeronautics 
Board 

Bureau of the Budget (nonvoting), J, Weldon Jones, Economic Adviser 

Office of Defense Mobilization (nonvoting), Alvin B. Barber, Consultant for 
Transportation 
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APPENDIX C 


CONFERENCES OF THE INTERNATIONAL CriviIL AVIATION ORGANIZATION HELD DurRING 
1953 ror WHiIcH UNITED STATES PoSITIONS WERE DEVELOPED IN WHOLE OR IN 
PART IN THE AIR COORDINATING COMMITTEE 


January 13-February 9: Second Southeast Asia and Limited South Pacific 
Regional Air Navigation Meeting, Melbourne, Australia. 

February 24—March 24: First Air Navigation Conference, Montreal. 

May 6—June 19: Fourth Meeting of Standing Committee on Performance, 
Paris. 

June 16—July 6: Seventh Session of the Assembly, Brighton, England. 

July 8-July 15: Third North Atlantic Ocean Stations Conference, Brighton, 
England. 

August 25-September 12: Ninth Session of the Legal Committee, Rio de Ja- 
neiro, Brazil. 

November 17—December 12: Second African Indian Ocean Regional Air Naviga- 
tion Meeting, Santa Cruz de Tenerifi, Canary Islands. 


' APPENDIX D.—Statistical summary 
ICAO Library: 
Documents on file 


Average circulation per document 
Working papers distributed 
“State” letters circulated 
Requests for extra copies._........-.......- i ceanierebniaipy etines dbacssactbanaiie 
Researches completed 
ACC Documents Section: Number of ACC papers on file 
ACC papers distributed in 1953 
Average circulation per paper 
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Air coordinating committee activity report—1954* 


Major components and subcommittees 





Air coordinating committee _---.-.-.-.--- 
The ACC Alternates 2__ 
General ICAO matters 
Economic Division - - -.- 
[A F—Facilities- - -- 
STA—Statistics 
FAL—Facilitation__- 
Working groups 
Legal Division : 
Working groups. -.-. 
Aircraft Claimant Division - ---- 
Airport use panel: 
Top panel. --_.- 
Alternates - - - 
Technical Division 
Navigation panel 
Swg-13-Common system 
Other working groups-..--- 
Airspace = 
ROA—Rules 
ATC—Traffic._-.. 
Maps and charts__-- 
Working group- -- 
Meteorology pa 
IC AO Section__- Sen 
AGA—Air-ground aids 
Special working groups: 

TV marking a 

Criteria__ 

National] standards._- 
AIG—Accident investigation. -. 
AIR—Airworthiness. 
AIS—Information services... _- 
A 5 Airmen qualifications _ - 
COM—Communications 

ICAO section_- 
OPS—Operations. seine 
SAR—Search and rescue___- 
DIM—Dimensional standardization... 


ATTACHMENT 2 


Actions 

taken 
| and for- 
warded 
for ap- 
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Final actions 
taken through— 


| Num- | 
| ber of |___ 
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Formal Informal 
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Pending 
items 

Dee. 31, 
1954 
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Pending 
| items 
| Dee. 31, 
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! This statistical compilation illustrates the activity and pattern of work of the Air Coordinating Com- 
However, it cannot reflect the many actions of informal working 
groups which meet from day to day to draft special papers for the benefit of the organized Committee, nor 
can it show the magnitude of the work in coordinating the activities of several components engaged in the 
preparation of an overall position, or the comparative quality or difficulty of the various actions. 

2 Alternates Committee includes its so-called special liaison group that monitored the civil air policy. 
(Name of Alternates recently has been changed to ACC Executive Council.) 


mittee’s organized, standing components. 


(Whereupon, at 12:10 p. m. the committee proceeded into executive 


session. ) 
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FRIDAY, JULY 22, 1955 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., the Honorable J. Percy Priest (chair- 
man) presiding. 

The CHAIRMAN. The committee will come to order. 

The committee is meeting this morning to continue the study of 
civil air policy begun earlier in the session. 

As is a this committee has broad jurisdiction in the field of 
commerce, foreign and domestic. That, of course, includes civil 
aviation. Through the years the committee has maintained a con- 
tinuing and very active interest in civil aviation policy. 

In this room policies were developed which were written into the 
Civil Aeronautics Act of 1938, Later, near the end of World War II, 
the committee turned its attention to the need for developing a na- 
tional policy of airport construction to meet the civil and military 
needs of the Nation and began hearings which led to passage of the 
Federal Airport Act. 

A little later, an acute situation developed in the field of air navi- 
gation and traffic control. A study initiated by this committee re- 
sulted in the development of the common system of air navigation 
and traffic control which is now in operation for the joint use of both 
civil and military aviation. 

More recently, a situation developed with reference to the local serv- 
ice carriers, which serve the smaller and intermediate cities of the 
Nation. The committee, after studying the matter, decided these 
carriers should be granted permanent certificates. In the last Con- 
gress, the committee aeniaae out legislation to accomplish this and the 
bill was passed by the House without opposition, but was caught in 
the logjam which developed in the other body at the close of the 
session and failed of enactment. 

Early in this session, the committee again turned its attention to 
this problem and after extensive hearings reported out a bill to grant 
permanent certificates to the local service airlines. As is well known, 
this legislation was enacted and signed by the President. 

About the same time our attention was called to a situation which 
appeared to threaten the concept of a common system of air navigation 
and traffic control, when it was revealed that the military had con- 


cluded that the present VOR/DME system is not adequate for its 
needs and proposed to substitute for it a tactical air navigation system 
called TACAN. Certain segments of the aviation industry then sug- 


41 





42 CIVIL AIR POLICY 


gested that the common system concept be abandoned and the military 
allowed to go its own way in establishing a system to meet its needs. 

In the resulting controversy, representatives of important civil 
aviation groups called for a congressional investigation. A proposal 
was advanced that $125,000 be appropriated to a select joint Senate- 
House committee to investigate the controversy. Instead of going 
along with this suggestion, it was felt that in view of the committee’s 
responsibility in the field, the Committee on Interstate and Foreign 
Commerce should take a look at the situation, even though at the time 
the committee was engaged in extensive hearings on other legislation 
and could easily enough have asked to share the responsibility with 
a select committee. 

Accordingly, the Subcommittee on Transportation and Communi- 

cations, of which the gentleman from Arkansas, Mr. Harris, is chair- 
man, tackled the VOR/DME-TACAN problem and, despite the very 
difficult technical matters involved, made an extensive study of the 
situation. The subcommittee made no effort to decide purely technical 
matters, such as recommending wave lengths to be used, and the like. 
The subcommittee decided that there is no occasion to abandon the 
common system. Accordingly, in House Report No. 592, 84th Con- 
gress, the position originally taken by this committee in 1948 was 
reaffirmed in the interest of efficiency and economy, as well as safety. 

More recently, during this session, the committee turned its attention 
to the needs of the Nation in the way of airport development. It is 
apparent that the national system of airports contemplated by the 
Federal Airport Act has not been developed. A major cause of this, 
apparently, has been the lack of a definite policy in providing the funds 
necessary to assist local sponsors. As a result, this committee last 
week reported out legislation to set up a stable, 4-year program, with 
the Department of Commerce authorized to make contract obligations 
to make Federal grants. This legislation was passed by the House on 
Monday and is now on the way to the President. 

Even though these problems have received the attention of the com- 
mittee this session, our responsibility has not ended. We have a re- 
sponsibility to the House to exercise continuous watchfulness of the 
execution by the administrative and regulatory agencies concerned of 
all laws on the subject of civil aviation. We must maintain this vigi- 
lance not only to see that the laws are administered as intended by 
Congress but to study the need for additional legislation. 

The committee has additional legislation in the field of aviation on 
its calendar for consideration as soon as the legislative situation will 
permit. 

We are meeting this morning to hear the distinguished gentleman 
from Louisiana, our colleague, Hon. Hale Boggs, who is vitally inter- 
ested in this subject and who has some information which will be very 
hel pful to the committee in its continuing study of civil aviation 
policy. 

Earlier this year Mr. Boggs introduced a resolution for a select 
committee to make study of ‘civil air policy. When we appeared to- 
gether before the Rules Committee, being the very gracious gentleman 
and statesman that he i is, he voluntarily w ithdrew his resolution after 
this committee gave assurance that it was going into this very probleni. 

We are very happy to have you appear before us, Mr. Boggs, and 
you may proceed. 
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STATEMENT OF HON. HALE BOGGS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF LOUISIANA 


Mr. Boees. Mr. Chairman, first I should like to express my appre- 
ciation to you and the members of this great committee for giving me 
an opportunity to come here for a few minutes this morning. I would 
like also to congratulate you and the members of the committee for 
embarking on this program. 

I hope that I shall not take but a few minutes of your time. 

By way of introduction I think what you are proposing to do is very 
vital to the advancement of our country, both from the point of view 
of our security and our national defense, and from the point of view 
of a great expanding country with a growing population needing eve 
possible type of transportation. 

Now, some of the other committees in this body have been debating 
highw ay legislation to improve cur highway system; we have just 
completed action on legislation providing for more funds for the 
expansion and development of our water resources and waterways 
throughout the Nation. Aviation, of course, is probably the most vital 
type of transportation in this modern era. 

First, I would like to try to explain to you, and the members of this 
creat committee, how I have developed an interest in this subject. 
I have the honor and privilege of representing one of the great cities 
in the South, the city of New Orleans, and that city historically and 
traditionally has been the gateway to the countries to the south of us, 
the Republics of South and Central America. There was established 
in New Orleans a tremendous port long before the Louisiana Territory 
was acquired by the United States of America. Yet, we have been 
unable to establish satisfactory air service to the countries to the south 
of us despite the fact that we have used every resource available to us. 

We have appeared before the CAB countless times; we have talked 
to several Presidents of the United States, and yet despite the fact 
the CAB certified a route from New Orleans to Mexico City, the capi- 
tal of the great Republic to the south of us, almost 10 years ago, that 
route is still not being flown. 

All kinds of controversies have developed the ramifications of which 
I have no way of knowing. I do know all of the civic interests in New 
Orleans and Atlanta and Birmingham and the great cities in the 
Southeast have joined together because of the necessity of this service, 
not only to my city, but to all of them. I know that the Governor of 
my State and the mayor of my city have for years and years tried to 
break this bottleneck. We go to the CAB and the CAB tells us to go 
to the State Department, and the State Department tells us that they 
are negotiating. They have been negotiating so long now I am afraid 
that the negotiations will never terminate. If our other diplomacy 
is carried on in a similar vein, we will never reach an agreement on 
anything. 

In any event, this led me to believe, after countless and fruitless 
conversations with the CAB and individual members thereof, that we 
were not getting anywhere. As I moved about, I discovered that 
there were many other people who had similar frustrating experiences 
with this agency of our Government. So I started off first with a 
resolution in the initial days of this session to investigate the CAB. 
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Then as I went into the thing and talked to mauy people all over the 
country I discovered that we should probably take a look, not only 
at the CAB, but at the whole field of civilian air policy. 

Briefly, I would like to outline to the committee some of the things 
that I think your committee ought to make a part of your agenda 
in the approaching recess investigation that I am assured you will 
conduct. These recommendations are not necessarily placed in the 
order of their importance. 

1. An evaluation of our present policy and laws, how they serve the 
national needs today, their weakness and strength, and how well they 
are suited to deal with the discernible problems that will arise in the 
near future. 

2. In the light of the almost unprecedented growth of the industry 
since the war, has the present statute been outmoded, and does it serve 
to provide not only room, but incentive as well, for continued growth / 
That is a very interesting thing. In the field of our trunkline opera- 
tions, since the enactment of the act of 1938, despite the tremendous 
increase in air travel, we have fewer trunkline operators today than 
we had in 1938. Here is an industry which has grown more rapidly, 
which has produced more new business than any comparable industry 
probably in the history of our country, and yet the number of com- 
peting factors in it continues to decline. 

3. Have the present policy and laws maintained competition in the 
industry or have they fostered the growth of monopoly? Why has 
there been no new entry into the field of air transportation except 
feeder and cargo carriers ¢ 

4. Has there been discrimination, geographical and otherwise as 
between various markets, airlines, and so forth, and have there been 
any other substantial restrictions on the flow of commerce ? 

5. What role do Government subsidies play in the industry? Should 
they be continued, gradually decreased, or ended entirely; to what 
extent is the industry subsidized as compared with other methods of 
transportation? That is the direct business of the Congress of the 
United States. 

6. To what extent has the industry grown in terms of the world 
market, as compared with the domestic growth, and what can be done 
to encourage or stimulate such growth in a healthy direction? I 
know there was quite at furor created just a few weeks ago in con- 
nection with some of these developments with respect to the German 
airline flying certain American routes. 

7. To what extent is the Federal Government a user of air trans- 
portation, both freight and passenger, and what should be the rate 
structure charged to the Government ? 

8. What is the competitive situation between the air industry and the 
rail, motor, and maritime industry ? 

9. What is the obsolescence of our air merchant fleet, and are we 
developing an aircraft manufacturing industry consistent with our 
foreseeable future needs ? 

10. Do we have a jet prototype plans development program, and 
to what extent are we taking advantage of technological advances? 

11. A thorough and careful review of airline safety practices, navi- 
gation aids, and traffic control facilities. You touched on that in your 
opening statement just a few minutes ago. 
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12. A study of airport construction and the development of a na- 
tional airport program. I would like to congratulate the committee on 
passing Congressman Harris’s bill just a few days ago. I think that 
is a very splendid piece of legislation and something we very defi- 
nitely need. It is certainly a step, in my opinion, in the right direction. 

13. An investigation of the effectiveness of regulations under the 
existing statute, taking into consideration the enforcement of the 
statutes, the personnel of the regulatory agencies, the processes and 
procedures that have been set up by that agency, the decisional proc- 
esses, and CAB’s policies, standards, and criteria. 

In my judgment, that is one of the most fundamental things that 
this committee can do because, as I have looked into it, there has been 
tremendous dissension within the CAB, and what the policies of the 
Board are, are very difficult to ascertain. 

Let me take a moment to read to you an editorial which recently 
appeared in American Aviation, which is one of the 2 or 3 recognized 
trade journals of the aviation industry in this country. This editorial 
was written by Mr. Parish, who is the publisher of that publication. 
The title of it is “Deterioration.” This is what it said: 

For those who have known the Civil Aeronautics Board best through the years 
since its creation in 1938, its steady deterioration, especially during the past 
several years, has been the source of increasing alarm and concern. Unless 
there is a positive change of direction there can be nothing but trouble ahead— 
trouble which will be to the detriment of the entire air transport industry. 

The Eisenhower administration has been aware of this deterioration. Many 
promises of corrective action have been made. 

I might interject there to recall a situation just recently on the 
Pacific coast where the CAB made one decision and the President 


reversed the decision and then I think there was ultimately a reversal 
of the reversal. Well, to say the least, that indicates, No. 1, pressures 
which should not exist on an agency of this type, and No. 2, a very 
high degree of confusion in high places. 


But so far, nothing has happened to halt the decline of this vital five-man 
board which was created in 1938 as a quasi-judicial agency. The sad truth is 
that CAB is no longer functioning as a quasi-judicial body. It relies on expen- 
sive and painstakingly prepared records only to support language and point for 
decisions which in many cases have been made months before the cases were even 
formally submitted to it, and sometimes before cases have been begun. One 
observer who knows the CAB intimately has this to say: 

“All five members appear to be caught in the tide of an intangible force which 
compels them to put their personal reasons, ambitions, antagonisms, and political 
alliances ahead of the judicial reasoning which the Civil Aeronautics Act required. 
At the present time, not one member of the Board is voting as an impartial judge.” 


That is a pretty severe indictment if it is true. 


Other close observers commented recently that every case before the Board 
is like a crackerjack box, a prize in every package. Weighty problems are getting 
only cursory attention. No real thinking is going into the votes. It is not 
crookedness that prevails; it is a shallowness arising from the weight of pres- 
sures, personal feelings, and politics. For the past 6 months the situation has 
become more imbroiled than ever through the rivalries of 3 Republican members, 
1 wanting to be reappointed and all 3 wanting to be Chairman. 


That has been resolved since then, but that was a true statement at 
the time, believe me. 
The airlines themselves are being criticized for the political and other meas- 


ures they are exerting on pending cases. Those who say they do not want to 
win the cases by the “back door” insist that they have to do so because their 
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competitors do so. It is a matter of self-defense. There is considerable logic 
in the arguments for the Board itself has within its power the ability to stop 
“back door maneuvering.” Those who want the Board to succeed, and those 
who have watched it closely through the years are genuinely alarmed. Con- 
tinuation of the present trend will lead to major trouble. The explosion will 
not be pleasant for anyone. 


Mr. Ftynr. What newspaper was that published in ? 

Mr. Bosges. I cite that editorial because it is written by the pub- 
lisher of American Aviation, which, as I said a minute ago, is one of 
the principal trade journals for the American aviation industry. It 
is not carried in a daily newspaper; it is carried in a journal whose 
business it is to promote and foster the American aviation industry. 
1 would suggest as you go forward in your investigation that among 
other people you call Mr. Parish, the author of this editorial, and the 
publisher of that journal, which is well known in all aviation circles. 

Now, I would like to make as a part of the record, if I may, a 
letter from the mayor of the city of New Orleans, Mayor deLesseps 
S. Morrison, addressed to Mr. Gurney, Chairman of the Civil Aero- 
nautics Board, dated December 29, 1954, and a letter which takes 
complete exception to former Chairman Gurney’s letter dated De- 
cember 14, 1954, written by Josh Lee, a member of the Board. 

The Cuairman. Without objection, the letters will be made a part 


of the record at this point. 
(The letters referred to are as follows :) 


Ciry or NEw ORLEANS, 
OFFICE OF THE MAYOR, 
December 29, 1954. 
Mr. CHAN GURNEY, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 

DEAR Mr. GuRNEY: I have your letter of December 23 and, likewise, one from 
Member Josh Lee, of the same date, reiterating that the statements and opinions 
he expressed in his letter of December 14, are accurate and correct. 

At the outset, I should like to say that I do appreciate the fact that the Board 
has not officially ruled against us on the request that a decision be deferred in 
the New York-Mexico City nonstop until service has been instituted between the 
Southeastern States and Mexico City. 

Frankly, Mr. Gurney, this New Orleans, Atlanta, Birmingham-Mexico City 
case is rapidly becoming a “cause celebre” in the aviation world. From every- 
thing we can see, we have been the object of pure discrimination, and we are 
continuously frustrated in everything we attempt to do to protect our rights. 
This has been true with regard to both of the past administrations. 

Late in 1952, the mayors of Birmingham, Atlanta, and New Orleans, together 
with our Senators, attempted to arrange a conference with President Truman 
to bring our case personally to his attention—without avail. There were so many 
“wheels” in Washington working against us that we could not even get our mes- 
sage to the President. 

When the administration changed, we had a conference with President Eisen- 
hower in January of 1953. The President promised both the mayor of Atlanta 
and myself that our plea would be given utmost consideration; yet, after almost 
2 years of effort with the Republican administration, we appear to be exactly 
where we were when we last discussed the matter with President Eisenhower. 

This has been a case in which there has always been something “in the fire” 
sufficient to block or postpone the bringing to reality of our God-given rights. 
Every member of the CAB knows the good Lord put New Orleans on the direct 
route between the populace areas of the northeastern parts of our country and 
Mexico City; yet, these people and the people of the southeastern section have 
been deprived of this service and have been made to fly extra miles at additional 
cost to get to Mexico City for 9 long years—without any possible justifiable 
reason. 
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In New Orleans, we sincerely believe that it is not the Mexican Government 
which is our problem in this controversy, but our own Government which is 
derelict in accomplishing for us efficient direct air service to our neighboring 
Republie of Mexico. 

Specifically, I take issue with your statement that the CAB did not allow 
the Mexican permit to lapse as you state “there was nothing before the Board 
on which formal action could be taken.” From information furnished me, 
there appears to be a vital part of the minutes of the CAB, shortly after 
Mexican approval on July 7, 1952, which said that the Board would move 
forward with an expeditious hearing. Following this, we have from the min- 
utes—“In the event the Mexican Government designates a carrier at the hearing 
which they have scheduled for August 5 and gives official notice, through the 
Mexican Embassy in Washington, through the State Department, to the Board.” 
Further, Captain Rickenbacker, president of Eastern Air Lines, wrote a letter 
to the Board dated July 16, 1952, asking the Board to move ahead. Surely, 
this was something before the Board upon which it could have acted. 

I understand, further, as a third item, that Member Josh Lee likewise ad- 
dressed a memo to the Board, dated July 28, 1952, indicating that steps should 
be taken immediately to let the Mexicans know that we are willing to work out 
this route. 

Therefore, if the CAB really wanted Eastern’s route activated, we believe 
they should have so advised the President of the United States. On the contrary, 
President Truman at that time terminated the negotiations with Mexico, obvi- 
ously on the advice of the State Department and the CAB. Accordingly, Mr. 
Gurney, I would like to ask the following questions, to be answered by you 
if possible. These are questions which are uppermost in our minds, and we 
feel that, in all fairness, the CAB should answer them. 

1, What action did the Board take upon Captain Rickenbacker’s letter of 
July 16? 

2. What affirmative action did the Board consider taking to implement the 
Mexican permit rendered on July 7, 1952? 

3. It appears that the Board is unwilling to ask President Eisenhower for 
a ruling to clarify Eastern’s certificate. May we ask why? 

4. Why, further, did the CAB refuse to consolidate the southeastern cities— 
Atlanta, Birmingham, and New Orleans—in the New York nonstop case? 

5, Are negotiations going on with the Mexicans with regard to activation of 
the New Orleans permit? 

6. Do you favor service to Mexico City from the southeastern cities by a 
United States-flag carrier? 

7. If so, what does CAB propose to do about it? 

8. Will CAB recommend to the State Department and/or the President that 
the United States Government ask for a route by United States carrier from 
New Orleans to Mexico City in the bilateral negotiations? 

Frankly, Mr. Chairman Gurney, we have been so frustrated in our efforts 
that we called a meeting of our two Senators and our Congressmen, together 
with the Governor of our State, the Aviation Board, chamber of commerce, 
and the city officials. We went over Mr. Lee’s letter and your’s and laid our 
plans for further action. This meeting took place last week at city hall, and 
we have the pledge of all those present that our rights are going to be pursued 
along every possible course open to us. We expect to seek, through our con- 
gressional delegation, an interview with the CAB, a further interview with the 
State Department, and a meeting with President Eisenhower. We are also 
consulting the attorney general of the State and our city attorney with regard 
to what possible legal action may be instituted by the State of Louisiana and 
the city of New Orleans. We have the assurance of the States of Georgia and 
Alabama that they will join us in these endeavors. In plain words, we are at 
the point of decision, and have come to believe that it is now or never. 

Accordingly, we hope and trust that you will see fit to enlighten us on these 
important questions and to give us some indication of how the Civil Aeronautics 
Board intends to handle this long-delayed problem. 

Yours very truly, 
DELESSEPS S. Morrison, Mayor. 
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CiviL AERONAUTICS BoARp, 
Washington, December 14, 1954. 
Hon. DELESSEPS S. MORRISON, 
Mayor of the City of New Orleans, 
New Orleans, La. 

DeAR Mayor Morrison: Since the letter addressed to you and signed by Chair- 
man Gurney, dated December 10, 1954, which represents a majority of three 
Board members, does not represent my views concening direct air service from 
New Orleans and other southeastern cities to Mexico City, it is necessary for me 
to write a separate letter. I believe your request for deferment of Docket No. 
2909, the proceeding involving service between New York, Washington, and Mexico 
City, is in the public interest and should be granted. 

The first attempt by the majority ot grant American Airlines authority to oper- 
ate nonstop between New York and Mexico City was through the grant of a tem- 
porary exemption order issued on January 21, 1954, a copy of which is attached, 
without notice and hearing to any other party. Member Adams and I filed 
separate dissenting opinions to that order. In my dissenting opinion I pointed 
out that the unprecedented action of the majority not only disregarded the 
legal requirements of the Civil Aeronautics Act and circumvented the President 
of the United States, but denied other air carriers due process of law—all for 
the purposes of protecting the monopoly of American Airlines to Mexico. 

The Chairman’s letter states that “it has not been from lack of authority from 
the Civil Aeronautics Board that Eastern has not been able to start its route 
between New Orleans and Mexico City.” This statement is not supported by the 
facts. It will be remembered that the Mexican Government on July 7, 1952, 
issued a permit to Eastern to operate from New Orleans to Mexico City in return 
for a reciprocal right by a Mexican carrier. By accepting this offer the United 
States would have received authorization for a route to Mexico City from 
Boston, New York, Washington, Atlanta, Birmingham, and New Orleans. This 
would have given the United States 2 routes to Mexico City from New York 
and Washington, 1 operated by American Airlines via Dallas, and the other 
operated by Eastern Atr Lines via Atlanta, Birmingham, and New Orleans. 

It would have been an easy matter to implement Eastern’s route to Mexico 
City at that time but the Board made no attempt whatever to do so because it 
was the opinion of the majority that it was not in the national public interest to 
implement one route to Mexico City unless we could resolve all of our route 
problems involving service to Mexico from all sections of the United States. In 
other words, Eastern’s certificate, which would have given the United States a 
second route to Mexico from New York and Washington and would have provided 
the cities of Atlanta, Birmingham, and New Orleans with new direct air service to 
Mexico City, was not implemented in 1952 because the question of service by a 
United States carrier between Los Angeles and Mexico City was not also settled 
at that time. 

Realizing that it would be impossible to resolve all of our problems with the 
Mexican Government, I urged the Board and the President to accept the Mexican 
proposal and immediately implement Eastern’s certificate which would have pro- 
vided the cities of Atlanta, Birmingham, and New Orleans with new direct service 
to Mexico City. I was unsuccessful, however, because the majority’s position 
was that, unless we could resolve all of our problems with the Mexicans, we 
should not resolve any. Now Chairman Gurney’s letter states that it is not “in 
the national interest to withhold action on all other route applications proposing 
service between the United States and Mexico,” and that “a policy of taking no 
action whatsoever on route applications pending completion of a final settle- 
ment of air rights would simply freeze our present authorized air pattern.” 

It is difficult to reconcile the previous majority policy because the only at- 
tempts the majority has made to provide additional service to Mexico by a 
United States-flag carrier have been to “freeze our present authorized air pat- 
tern” by enlarging the authority of American Airlines. 

Negotiations for a bilateral agreement between the United States and Mexico 
have been going on for a period of 9 years. During this time American Airlines 
has been the principal United States carrier operating between the United States 
and Mexico. It is significant that the majority has denied every attempt by 
other carriers to extend their operations to Mexico on the ground that nothing 
should be done to upset the pending negotiations with the Mexican Government. 
It will be recalled that in the Chicago & Southern Interchange case (Docket No. 
4863, decided May 23, 1952) the majority found that one of the reasons for deny- 
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ing the interchange agreement between Chicago & Southern and Pan American 
was that “we might unnecessarily complicate negotiations with the Mexican 
Government.” The policy of not doing anything until we can do everything was 
thus an important factor in denying the people of Chicago, St. Louis, and Mem- 
phis the convenience of single-plane service to Mexico City. 

It is interesting to note that just a few weeks ago the majority refused to 
expedite the application of California Central Airlines, a small interstate carrier 
in California, which sought a 12-mile extension over the border to Tijuana “pend- 
ing a Clarification of: air-transport relations between the United States and 
Mexican Governments” in spite of the fact that the Constitutional Governor of 
Baja (in which Tijuana is located) had already given his approval to California 
Central’s proposal. 

It seems that the majority has consistently taken refuge in this status quo 
argument (which Mr. Gurney tells you is the Board’s policy) when denying 
service to Mexico by some United States-flag carriers. However, I am unable 
to reconcile the majority’s position in those cases with its recent action in grant- 
ing American Airlines (without notice or hearing) an exemption to conduct non- 
stop operations between New York and Mexico City or after the court stayed 
such operations the majority’s decision to proceed expeditiously with one of the 
largest and most important new route proceedings between the United States 
and Mexico in recent years—the New York-Mexico City Nonstop case. In setting 
down this proceeding no mention whatever was made of the pending Mexican 
negotiations. 

It is stated in the Chairman’s letter that an important consideration in going 
forward with the New York-Mexico City Nonstop case at this time is the fact 
that Air France, a foreign carrier, is presently operating nonstop between New 
York and Mexico City. I cannot accept this as a valid reason because, if it is 
important to preserve the status quo as Mr. Gurney would have you believe, then 
this argument should apply to all carriers alike. In any event, if the majority 
is bound and determined to bypass the status quo argument and set down Amer- 
ican’s nonstop application for expedited hearing, there is no basis whatever for 
excluding from the proceeding the question of service to Mexico City from At- 
lanta, Birmingham, and New Orleans. Once a proceeding is set down to deter- 
mine whether the public convenience and necessity require nonstop service be- 
tween New York, Washington, and Mexico City, it is inconceivable to me that 
the majority would discriminate against Eastern Air Lines and the southeastern 
portion of the United States by excluding the question of service between Atlanta, 
Birmingham, and New Orleans and Mexico City. Likewise, Pan American’s 
application to designate New York and Washington as coterminal points with 
Houston should properly be heard in the same proceeding. 

Mr. Gurney points out in his letter that “the position of the city of New Orleans 
will be given careful consideration in a final disposition of the pending case.” 
It would be interesting to know how any consideration can be given to the posi- 
tion of New Orleans when this case is decided. In the first place New Orleans 
is not an intervenor in this proceeding and, therefore, is not a formal party to 
the case. Second, the position of the city of New Orleans is a simple one—that 
the proceeding should be deferred until after service by a United States-flag 
carrier is authorized between New Orleans and Mexico City. But, once the re- 
quest for deferment is turned down and the proceeding moves ahead to decision, 
the position now being urged by the city of New Orleans is lost. I submit, there- 
fore, that it will be impossible for the position of the city of New Orleans to be 
given “careful consideration in a final disposition of the pending case” as Mr. 
Gurney’s letter suggests. 

The Chairman has written a similar letter dated December 13, 1954, to Con- 
cressman William M. Colmer, dealing with these same issues. I am sending 
Congressman Colmer a copy of my letter to you in order that he may be fully 
advised with respect to my position and the facts which support it. It is of 
interest to note that in Mr. Gurney’s letter to Congressman Colmer he states 
that “the Board is fully in accord with the view that the Southeastern States 
have a vital interest in direct air service to Mexico City.” He further states 
that while “I cannot, of course, predict the outcome or prejudge the issues of 
the nonstop proceeding, I can assure you that such interest will be carefully con- 
sidered by the Board in reaching its decision in the proceeding.” I must take 
issue with Chairman Gurney’s statement. If, as the Chairman indicates, the 
majority is fully in accord with the view that the Southeastern States have a 
vital interest in direct air service to Mexico City, why then did the majority 
refuse to include in the nonstop proceeding the question of service to Mexico 
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City from Atlanta, Birmingham, and New Orleans? I also have considerable 
difficulty understanding the Chairman’s statement that the interest of the South- 

eastern States will be carefully considered by the Board in reaching its decision 
in the nonstop case. The majority should know that the Board cannot consider 
the interest of the Southeastern States in the nonstop case because this issue 
has been excluded from the proceeding. Under the present consolidation order 
the only issue the Board can properly consider is the question of nonstop service 
between New York, Washington, and Mexico City. This was the basis of the 
joint dissenting opinion issued by Member Adams and me (September 3, 1954, 
order serial No. E-8609) wherein we stated that ‘“‘by limiting the proceeding to 
the single issue of nonstop service between New York, Washington, and Mexico 
City, the majority is discriminating against the cities of Atlanta, Birmingham, 
New Orleans, and Houston.” We further stated that “this is not only an unfair 
discrimination but may well foreclose these important communities from re- 
ceiving service to Mexico City by a United States-flag carrier in the foreseeable 
future.” 

With respect to the question of the validity of Eastern’s certificate, Mr. Gurney 
jas told you that “the status of the certificate can be clarified only by judicial 
decision or by further Presidential action.” If the majority believes that 
“further Presidential action’? may be necessary in order to clarify the status of 
Eastern’s certificate, why hasn’t the majority been willing to request a ruling 
from the President regarding the legality of Eastern’s certificate as urged in 
minority opinions before moving ahead with this proceeding? Eastern Air Lines 
on several occasions has unsuccessfully sought a declaratory order from the 
Board which would affirm the validity of its New Orleans-Mexico City route. 
The majority has refused to give Eastern the relief it seeks and has refused 
to request a ruling from the President regarding the legality of Eastern’s 
certificate. 

In a separate opinion I have carefully reviewed the problem involving the 
alleged cancellation of Eastern’s certificate and am convinced that the action 
taken by former President Truman did not have the legal effect of revoking 
Eastern’s certificate. Sections 401 (g) and 401 (h) of the Civil Aeronautics 
Act established procedures for terminating or revoking certificates of public 
convenience and necessity. Such procedures were not followed with respect to 
Jastern’s certificate. 

I must, therefore, again reiterate the position which I have previously taken 
in this matter: That the majority should (1) immediately request the President 
to rule on the validity of Eastern’s certificate, and (2) defer further action in 
connection with the New York-Mexico City nonstop case pending a ruling from 
the President. Unless this is done Eastern may be effectively precluded from 
ever conducting operations pursuant to its Mexican certificate with the result 
that the communities of Atlanta, Birmingham, and New Orleans may be fore- 
closed from receiving direct air service to Mexico by a United States-flag carrier. 

Your interest in this matter is appreciated. 

Very sincerely yours, 
JosH LEE. 


Mr. Boges. I would like also to include in the record an order grant- 
ing temporary exemption, Docket No. 6510 of the Civil Aeronautics 
Board, giving both the majority opinion and the dissenting opinion 
dealing with the Mexico City controversy. 

The Cuamman. May the Chair inquire: Is the dissent from more 
than 1 member, or is it confined to 1? 

Mr. Boees. My recollection is that there are two dissents. I will 
have to check that. Mr. Lee dissents and Mr. Adams dissents. 

The Cuarrman. Without objection it will be made a part of the 
record at this point. 

(The document referred to is as follows :) 
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Unitrep STatres OF AMERICA, CIvIL AERONAUTICS BOARD 
Washington, D. C. 
Order No. E-8055 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on the 
21st day of January 1954 


Docket No. 6510 


In the matter of an exemption pursuant to Section 416 (0) of the Civil Aeronau- 
tics Act of 1938, authorizing American Airlines, Inc., to conduct nonstop 
operations between New York, N. Y., and Mexico City, Mexico 


ORDER GRANTING TEMPORARY EXEMPTION 


American Airlines, Inc. (American) is the holder of certificates of public con- 
venience and necessity authorizing it to engage in the air transportation of per- 
sons, property, and mail, inter alia, between New York, New York, and Fort 
Worth and Dallas, Texas, on route No. 4 and between the terminal points Fort 
Worth and Dallas, Texas, and the terminal point Mexico City, Mexico, on route 
No. FAM-—26, under which authorizations American is required to make a stop 
at Dallas/Fort Worth in rendering service between New York and Mexico City. 

On April 29, 1947, American filed an application, Docket No. 2909, requesting, 
inter alia, the consolidation of the aforesaid routes, and on January 26, 1951, 
by Amendment No. 1 thereto filed a specific request that any authorization of 
the requested consolidation include the right to provide nonstop service between 
New York and Mexico City. 

On January 21, 1954, American filed an application, Docket No. 6510, request- 
ing authority by temporary exemption permitting it immediately to inaugurate 
and thereafter to conduct air transportation operations on a nonstop basis be- 
tween New York City and/or Washington, D. C., on the one hand, and Mexico 
City, on the other, in both directions pending action on the aforesaid Docket No. 
2909. 

American represents in support of its application, inter alia, that Air France 
has filed tariffs with the Board for the transportation of first class and air coach 
traffic between New York City and Mexico City, and that American is informed 
that Air France will, beginning January 26, 1954, carry such traffic on its non- 
stop service between the said points; that said service will be upward of 2 hours 
faster than any service American is able to provide owing to the mandatory stop 
which it must make at the route junction points of Dallas/Fort Worth; that it 
will therefore operate at a severe competitive disadvantage; that traffic between 
New York City and Mexico City is the backbone of its service to and from 
Mexico; that substantial impairment of the said traffic will impose a severe eco- 
nomic burden upon American and make it impossible to continue such operations 
on a basis of commercial self-sufficiency ; and, that questions of national interest 
are involved which are of major importance. 

The application submitted by American presents a problem of unusual diffi- 
culty. The Board would normally require that operating rights as important as 
those involved here should be granted only after full opportunity for notice and 
hearing to interested parties. The present situation, however, is far from nor- 
mal. No final pattern of certificated routes for services between the United 
States and Mexico is in operation at the present time, and it is impossible to 
predict now when such a final pattern can be achieved. In the meantime, the 
inauguration of nonstop passenger service by Air France, a major foreign air car- 
rier, would permit it to offer a service which is superior to the service offered by 
the only United States flag carrier operating between New York and Mexico 
City at the present time. In addition to the severe competitive effect which 
American alleges such a service would have upon it, the Board among other 
things must consider also whether it is in the national interest to permit the 
service operated by the United States flag carrier between New York and Mexico 
City to be placed at such a competitive disadvantage and whether that service 
should be permitted to become inferior in important respects to the service pro- 
vided by a foreign carrier. The State Department is of the view that comparable 
United States service should be provided, and has therefore recommended the 
granting of American’s application. 
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Accordingly, the Board has concluded that in the unusual circumstances 
present here, the Board should act to protect the national interest by granting 
to American a temporary authorization by way of exemption to furnish a non- 
stop service between New York and Mexico City. It should also be pointed out 
that the Board’s action herein is based on the particular circumstances here 
involved and is being taken for the purpose of preserving the competitive position 
of United States flag services between the United States and Mexico pending 
the establishment on a long-range basis of a certificated air pattern between the 
United States and Mexico. In view of this fact the action here does not consti- 
tute any determination or expression of opinion by the Board as to what that 
final pattern should be and is also without prejudice to any applications now on 
file or that may hereafter be filed for New York—Mexico City service. 

With respect to American’s request for authority for nonstop service between 
Washington, D. C. and Mexico City, we find no facts or other considerations 
which would warrant a grant of such authority. 

Although persons who may have an interest in the matter have not been given 
an opportunity to submit formally an expression of their views, it is the Board’s 
opinion that taking into account the need for expeditious action, the temporary 
nature of the action, the fact that up to the present time it has been impossible 
for any other United States carrier to inaugurate New York to Mexico City 
service, and the fact that all interested persons will be given full opportunity to 
present their views before any final action with respect to the certificated New 
York-Mexico City route pattern is taken, this is a case of the type contemplated 
by Rule 409 of the Board’s Rules of Practice warranting action on the Board's 
own initiative and without resort to all of the procedures followed in ordinary 
exemption cases. 

Accordingly, on the basis of the foregoing consideration and acting pursuant 
to the provisions of section 416 (b) of the Civil Aeronautics Act the Board finds 
that enforcement of the provisions of section 401 of the Act insofar as they 
would otherwise prevent the operations hereinafter authorized would be an 
undue burden on American by reason of the unusual circumstances affecting its 
operations, and is not in the public interest. 

It IS ORDERED: 

1. That American be and is hereby temporarily exempted from the enforce- 
ment of section 401 of the Act to the extent necessary to permit the conduct of 
air transportation on a nonstop basis between New York and Mexico City, in 
both directions: Provided, That the authority herein shall be subject to the 
receipt of necessary authorizations from the foreign government concerned ; 

2. That the authority herein shall be effective until final decision on the afore- 
said Docket No. 2909; 

3. That except to the extent granted herein American's application be and is 
hereby denied ; 

4. That this order may be amended or revoked at any time in the discretion of 
the Board without hearing. 

By the Civil Aeronautics Board: 

[SEAL] M. C. MuLLIGAN, Secretary. 


Adams and Lee, Members, filed the attached dissents. 


ADAMS, MEMBER, DISSENTING: 

This dissent will indicate that this Member voted against the procedural 
action taken by the majority in granting this exemption to American Airlines to 
operate nonstop service from New York City to Mexico City. The national in- 
terest is, of course, as dear to one Member as another, but it seems farfetched 
at best to assume that the operation of a nonstop flight by Air France to Mexico 
City, three times weekly, as opposed to a one-stop daily flight by American Air- 
lines, is a dire and immediate threat to the national interest. 

Especially do I believe that the majority's action in voting the exemption is 
ill advised where, as here, the vote was taken within an unreasonably short 
time of the filing of the application for exemption by the carrier. I cannot sub- 
scribe to such precipitate action, cutting across all procedural rules of this 
Board, when it gives no consideration to the existing rights of other American 
carriers in the contest for a New York City—Mexico City route. 

(Signed) JoserH P. ADAMS. 
MeMBER LEE, DISSENTING: 

I must vigorously object to the unprecedented and drastic action of the ma- 

jority which disregards the legal requirements of the Civil Aeronautics Act, 
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circumvents the President of the United States, and denies other air carriers 
due process of law—all for the purpose of protecting the monopoly of American 
Airlines to Mexico. The action of the majority in approving what amounts to a 
new route for American between New York and Mexico City has been rushed 
through so hurriedly that I have not been given time to prepare a dissenting 
opinion.’ This statement, therefore, will deal only generally with this problem 
as time will permit. The majority has based this unusual action upon the 
allegation that the national interest will be adversely affected by the nonstop 
service of Air France from New York to Mexico City unless American Airlines 
is likewise granted a direct route with permission to nonstop, and further under- 
takes to justify its action by expressing the hope that if the Board acts fast 
enough the Mexican Government might be persuaded to grant American Air- 
lines permission to operate this new nonstop service. 

Section 401 of the Civil Aeronautics Act expressly provides for notice and hear- 
ing prior to the issuance or amendment of a certificate and in the case of certifi- 
‘ates involving overseas and foreign air transportation, all of the Board’s author- 
ity is Subject to the approval of the President of the United States as prescribed 
by section 801 of the Civil Aeronautics Act. The Supreme Court of the United 
States has held that the decision of the Board in proceedings under section 401 
involving certificates for overseas and foreign air transportation has only the 
force of a recommendation to the President and that the final order of approval is 
the President’s own order embodying his discretion. By taking this unprece- 
dented action in this case the majority has usurped the President’s prerogative 
and has denied the President the exercise of his statutory duties prescribed by 
the Congress of the United States. 

This is not the first time the Board has been asked to shortcut the statutory 
requirements of notice and hearing which are set forth so clearly in the Civil 
Aeronautics Act and the Administrative Procedure Act. But this is the first time 
the Board has ever yielded to such a request without allowing interested parties 
an opportunity to be heard either through a written document or in oral argu- 
ment. While time does not permit a detailed analysis of the numerous and 
consistent denials by the Board to authorize by exemption which should properly 
be the subject of certificate proceedings under section 401, I have quickly found 
more than 2 dozen such instances within the past 2 years, but I have not found 
one single case in which the Board has utilized the exemption process where the 
result has been to deny a party an opportunity to be heard. The national interest 
and the emergency which the majority alleges is scarcely of a nature or degree to 
justify denying interested parties their constitutional right to be heard. 

In my judgment, the majority’s action in this case violates the rights of 
notice and hearing which is the very foundation of justice. With no national 
emergency and actually with no national interest at stake the manner in which 
this exemption was granted violates my sense of fair play and constitutes an 
abuse of the exemption power of the Board, an action which is unprecedented 
in the Board’s 15 years of existence. 

The Board has always been very hesitant to grant exemptions where there 
is opposition. Even the existence of one intervenor has caused the Board to 
deny applications for exemptions. Of course, in the instant case there are no 
intervenors for the obvious reason that there has been no opportunity for any 
other party to intervene. It is true that the Board has granted exemptions 
upon the recommendations of one of the national-defense agencies but there is no 
such recommendation in support of this exemption. I recall two cases which 


2 The proposal for this new service first came to my attention in the Board meeting at 
noon on January 20 when the Chairman presented American’s petition with a covering 
letter which requested confidential treatment. At a special meeting yesterday afternoon 
the Board denied American’s request for secrecy and instructed the examiner to return 
the petitions to the carrier and advise American’s attorney to delete any portions of the 
application which the carrier wished to keep confidential and to refile the application. The 
Chairman then announced that such application would be taken up at the Board meeting 
the following morning. 

The carrier’s application was filed with the Board at 8:52 a. m., January 21, 1954. 
The Board convened 8 minutes later and approved American’s request for exemption by 
a vote of 3 to 2 and adjourned at 9: 40 a. m. 

§ Section 801. “The issuance, denial, transfer, amendment, cancellation, suspension, or 
revocation of, and the terms, conditions, and limitations contained in, any certificate 
authorizing an air carrier to engage in overseas or foreign air transportation, or air 
transportation between places in the same Territory or possession, or any permit issuable 
to any foreign air carrier under section 402, shall be subject to the approval of the 
President. Copies of all applications in respect of such certificates and permits shall be 
transmitted to the President by the Authority before hearing thereon, and all decisions 
thereon by the Authority shall be submitted to the President before publication thereof.” 
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are precisely in point with American’s present request for an exemption and the 
unusual action taken by the majority here is directly opposed to those decisions. 
On June 30, 1947, National Airlines filed an application, Docket No. 3012, ask- 
ing the Board for an exemption to permit it to conduct nonstop service between 
New York and Havana. National then had a route between New York and Miami 
and a separate route between Miami and Havana and could operate single-plane 
service between New York and Havana but could not operate nonstop. Na- 
tional’s request for an exemption to conduct nonstop service was based on exact- 
ly the same grounds as American seeks to operate nonstop between New York 
and Mexico City. National’s application pointed out that LAV, a Venezuelan 
company, had already been operating nonstop between New York and Havana, 
that LAV had been carrying a large number of passengers between such points, 
that such service had diverted substantial traffic from National, and that Na- 
tional’s service between New York and Havana was some three hours slower 
than that offered by its foreign competitor. While National did not receive as 
speedy action as American has received in connection with its request for an 
exemption, the Board on July 21, 1947, Order Serial No. E—707, denied National’s 
request for an exemption on the ground that this was a matter which should 
properly be decided in a certificate proceeding under section 401 of the Act. 

Another case in point in which the Board refused to depart from its long 
established principles of fair play was the request of American, Docket No. 3852, 
for an exemption to permit it to operate nonstop service between New York and 
Toronto. American’s request for an exemption was based upon ‘its desire to 
participate on a more equal basis with the Canadian carrier who was conduct- 
ing nonstop operations between New York and Toronto while American was 
required to stop at the intermediate point of Buffalo. American’s application 
for exemption asserted that it was at a distinct disadvantage because its fastest 
service was one-third slower than that of the Canadian carrier. Acting pursuant 
to the recommendation of the Chief Examiner, the Board by Order dated July 
28, 1949, Order Serial No. E-8073, denied American’s request for an exemption 
and stated specifically ‘That the need for the service proposed by American in 
its application for exemption may more appropriately be determined in the pro- 
ceeding with respect to its application in Docket No. 3853.” 

I am in complete disagreement with the majority’s statement that American's 
present request is of an emergency nature and should therefore be disposed of 
without notice and hearing pursuant to section 302.409 of the Board’s Rules of 
Practice. American has had on file with the Civil Aeronautics Board since 
April 29, 1947, an application (Docket 2909) to consolidate its routes so that it 
can operate nonstop service between New York and Mexico City. This matter 
has been pending nearly 7 years and the Board could have at any time set this 
matter down for hearing. 

The majority’s statement that “such action is without prejudice to the rights 
of other carriers’ from a practicable standpoint, amounts to the recitation 
of so much idle language. American Airlines received its original route authori- 
zation to Mexico City on substantially the same temporary emergency “without 
prejudice to others” basis. The emergency was at least more real at that time 
since it was during World War II than the present situation but the “without 
prejudice to others” was as meaningless then as it will be in the present case. 

I participated in the Latin American case. The deliberations in that case were 
based upon the fact that American was already established in Mexico and pro- 
viding a service there. It was a fait accompli. Practically speaking, there was 
no de novo consideration in that case. 

This happened again in the Southern Service to the West case. Soon after 
that case was set down for hearing, American and Delta asked the Board to 
approve an interchange agreement on a temporary basis pending the disposition 
of that case. The Board in that case, however, us contrasted with the instant 
case allowed the carriers to be heard in an oral argument. Both Eastern and 
National protested vigorously against granting the proposed interchange. They 
pointed out that it would prejudice their pending applications. But the Board 
approved the interchange anyway relying upon strong assurances that such a 
decision would not prejudice pending applications. However, when the Board 
came to decide the Southern Service to the West case its deliberations and con- 
siderations were built around the fact that American and Delta were already 
operating an interchange service. Therefore, regardless of the statement by the 
majority that its action in granting this route to American will not prejudice 
the rights of other interested parties, realistically it has no meaning. 
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In the Chicago & Southern-Pan American Interchange case * the majority re- 
fused to certificate a competing service with American’s monopoly route between 
Chicago and Mexico City, even on an interchange basis, because of the “delicate 
international situation.” If the “delicate international situation” was a major 
reason for disapproving the Pan American-Chicago & Southern interchange, it 
is difficult to understand why that “delicate international situation,” which is 
substantially the same today as it was then, will permit the majority to approve 
for American what is tantamount to a whole new route between New York 
und Mexico City. This is just another in a recent series of decisions by the 
majority against competition. This decision, like the disapproval of the Pan 
American-Chicago & Southern interchange agreement protects from competition 
by another United States flag carrier American’s monopoly route between such 
cities as Boston, New York, Washington, Chicago and St. Louis on the one hand, 
and Mexico on the other. 

(Signed) JosH LEE. 

Mr. Bocas. I have a lot of material that I do not wish to burden 
the committee with. I have tried to outline in general form some of 
the matters that I believe must be touched upon if we are to develop 

1 dynamic civilian aviation policy. I think that there are certain 
chines that are significant. 

Take the matter of rate structure. I believe that this committee, or 
the Senate committee, recommended such a study by the CAB a few 
years back. They went into it, in my opinion, in a manner that was 
anything but thorough and then decided not to have an investigation. 

Then there is the question of whether or not the Board is actually 
udministering the act which this Congress passed in 1938 to foster 
the expansion of industry. I am cert rtainly not here taking a position 
os way or the other as to whether or not there has been no such policy, 
but I do know that under our American system generally, the best 
thing that can happen in any business is competition and I do not 
see much evidence of that in the aviation industry. I do not see where 
the CAB has done very much to promote it. It has been the work of 
these nonscheduled carriers which has been making possible coach 
fares and a lot of other improvements in the air- transport system in 
this country. 

Finally, in conclusion, Mr. Chairman, I reiterate what I said in the 
beginning, that this is a matter of utmost importance to our country. 
{ am delighted it is in the hands of this committee. I know the 
\merican ‘people have confidence in you and I trust that during the 
recess your subcommittee, or your full committee will look into this 
inatter from A to Z, 

I thank you very much. 

The Cuarrman. Mr. Boggs, this committee appreciates your state- 
ment and your interest in the subject and the submission you have 
made. I think that your 13 points for possible investigation indicate 
that you have made a very careful study of the whole ‘problem your- 
self ; therefore, your suggestions are w orth something to the commit- 
tee. We appreciate your appearance this morning. Members of 
the committee may have questions they would like to ask. 

Mr. Harris, do you have any questions ? 

Mr. Harris. I would like to join my chairman in complimenting 
the gentleman from Louisiana for bringing to the attention of this 
committee today some of the problems ‘he has outlined. It will be 
observed that in the initial meeting which our committee held a few 


‘Chicago & Southern-Pan American Interchange case, decided May 23, 1952, Order 
Serial No. E-6452. 
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weeks ago the announced plan of the program included a great many 
of the things that Mr. Boggs has suggested today, which points to 
the fact that these matters are of some wide concern. 

There was one statement that he made that was very interesting 
to me and that is the fact that there are fewer companies in commercia] 
aviation today than there were in 1938. That has disturbed me 
somewhat. I cannot help but observe that the policies of the country 
in this particular field, as in other fields, apparently are driving us 
into that situation. I do not know if it is the policy of the Board or 
not. It seems to me it is a general trend and that is causing me con- 
cern. Mergers are reducing the number of the companies engaged 
in the field of aviation transportation. Those mergers, I assume, 
have been brought about principally because of the larger fields of 
operation and because of the problems of finance. 

I was interested in one of the periodicals that I saw a few days ago 
in which something was said about the general trend. It seems to 
me that the CAB has been attempting, within the framework of the 
act, to provide opportunities for the expansion of the service and the 
companies that are still engaging in it have increased their operations 
and facilities tremendously. 

In fact, if you will take a look at the history of TWA you will find 
that when it started out a few years ago their facilities were limited. 
Now we find they are serving a route of about 19,000 miles. That is 
just one company. There is a trend toward greater and greater ex- 
pansion with fewer and fewer groups. 

Now, the thing that disturbs me is that this trend is from city to 
city, from the spots of concentrated population to other communities 
of dense population. Consequently, it is taking away from the smaller 
areas and the rural areas the opportunities for sharing in this expan- 
sion in the field of transportation. 

You mentioned the nonscheduled airlines. They have done a good 
job. But they want to do the same thing. They want to go from a 
big city toa big city. I think that those are some of the problems that 
should be considered. 

Mr. Bocas. There is no question about it. 

Mr. Harris. And then there is something that is affecting our col- 
league’s own community and his own home, and I have reference to 
the service from New Orleans to Mexico City. 

The Cuarrman. As I understood you, you said this route had been 
designated 10 years ago but up to this time had not been serviced; is 
that correct? 

Mr. Boees. The 10-year figure may be subject to amendment, more 
or less, but otherwise the statement is absolutely correct. 

Mr. Harris. I am sure there is a problem here of competition. 

You mentioned monopolies. Any regulated industry becomes to 
some extent a monopoly. 

Mr. Boces. Except for one thing—these are not public utilities. 

Mr. Harris. But it is a regulated industry. 

Mr. Boaes. But there is no regulation on the amount of return to 
the industry. If you have a monopoly like a gas company operating 
in a local community they can make 6 percent on their invested cap- 
ital usually, but here no such situation prevails at all, so the canis 
utility concept cannot be applied. 

Mr. Harrts. Not at all. 
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Now, the gentleman mentioned subsidies, and we know in particular 
areas of the world we still have to have subsidies. 

Mr. Bocas. Correct. 

Mr. Harris. One of those areas is to the south. 

We have the problem of subsidizing certain areas. We have the 
offset bill. This committee has been urged to take up the offset bill. 

Now, there are companies operating in one area of the world making 
substantial profits out of the operation and in other areas they are 
losing on their operations. The Supreme Court has said that the 
present law provides that if the losses are in one division and the 
profits are in another they will have to bring the whole operation 
together. Some companies do not like that. They are making sub- 
stantial profits in certain operations and not making them in other 
operations. Some of that operation is to the south of us. Those things 
have to be considered. I think that we should go into that. How much 
traffic we can afford to provide to the neighbors to the south is some- 
thing else. 

The gentleman brings to us a problem known as the so-called 
famous 7-minute decision. I, too, would like to know something about 
what brought that on. I think that it was probably pressure, more 
so than sound judgment. We might just as well find out what is 
behind some of this. 

| want to compliment the gentleman. I know how he feels about 
this. His suggestions will help us to lay a foundation for our studies. 

Mr. Boees. I would like very much to thank you gentlemen and to 
pay tribute particularly to the gentleman from Arkansas. I think 
that he has been, to use a colloquialism, very much on’top of the 
problem and has sponsored legislation which has been very helpful. 

In connection with your observations relative to mergers, the dis- 
tressing thing to me is the fact there has been no new entry into the 
trunk-line operations. ‘This occurs in a tremendousldy expaning in- 
dustry. Now, if it had occurred in an industry that was contracting, 
| might be able to see some economic justification for it, but here 
is an industry where the rate of expansion since World War IT has been 
fantastic, unbelievable. Everyone knows that where you have com- 
petition you get better service and where you do not have competition 
you do not get the same kind of service. Now, the theory used to be 
that, well, the railroads compete with the airlines. I do not think that 
is true any more. I think maybe up to a relative point they might, but 
i person who wants to travel by air today would not be involved in 
any competition with a railroad. 

Mr. Hae. I have always claimed kinship with the gentleman from 
Louisiana, and I am proud to have him here. I think what he has 
said has been very helpful and useful. As far as this committee is con- 
cerned, I do not think that it can be said to have been in any way 
subservient to the CAB. 

Mr. Boaes. I could not agree with you more, Mr. Hale. 

Mr. Hate. Legislation reported this year for certification of feeder 
airlines was very strongly and vehemently opposed by the CAB, and 
the airport act, which was passed by the House yesterday—I do not 
know what the attitude of the CAB was on it—but the Department 
of Commerce was not entirely friendly. I think the committee has 
established itself as having its own opinions as far as legislation is 
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concerned and has not been dominated by any group in the executive, 
or agencies of the executive department of the Government. 

I was struck, as Mr. Harris was, when the gentleman said that there 
were fewer airlines today than there were in 1938. I wonder just how 
significant that is. There are fewer companies making automobiles 
than there were in 1938 and fewer newspapers than there were in 
1938, and I imagine fewer banks than there were in 1938, and so on. 
I do not know what inferences should be drawn from the fact, but it 
is undoubtedly a fact. I do not know to what extent the Civil Aero- 
nautics Board is in any way to blame, if you can say that anybody is 
to be blamed for that situation. 

It seems to be a fact that there is this strong tendency to consolidate 
and merge in industry all along the line. Also, I think it is a fairly 
common “phenomenon that a young industry has a lot of units that 
get squeezed out, or die out as the ‘industry matures. Certainly that 
has been true in the automobile industry, and I think that thoughtful 
persons must feel some concern about that tendency. It certainly 
troubles me with regard to the automobile industry. 

When we get to the point where there are only two companies man- 
ufacturing automobiles, we will be much nearer to monopoly than 
L like. I think the gentleman can feel assured that the committee is 
very much concerned about these questions and will not lose sight 
of them. 

Mr. Boces. Mr. Chairman, I should like to say that I share the ex- 
pression of confidence in this committee that your distinguished mem- 
ber from Maine has given voice to. . 

You mentioned the fact that when we appeared before the Rules 
Committee that I voluntarily withdrew this resolution, and I did so 
because of my confidence in this committee. I know that this com- 
mittee is not subservient to anyone in the executive branch of the 
Government, or outside of the executive branch of the Government. 
I am very ple: ised indeed that you are going to conduct this impartial 
investigation. 

Incidentally, I am also very proud to claim relationship to my 
cousin from Maine. 

Mr. Harrts. Probably one of the first things that we should look 
into would be this matter of service to Mexico City. 

Mr. Boces. I could not agree with you more thoroughly. 

Mr. Rocers. Did I understand you to say that the excuse for the 
failure to certify any of those lines out of New Orleans into foreign 
countries was that negotiations had been continuing but had never 
been terminated ? 

Mr. Boges. That is correct. 

Mr. Rogers. The reason that I asked that is this: Do I understand 
those negotiations have been continuous between this country and the 
foreign country with the State Department, but that there has been 
no meeting of the minds? 

Mr. Boaas. Well, the Mexicans claim they have had a meeting of 
the minds, but you never get that statement out of the American State 
Department. There is a wealth of literature on this subject, Mr. 
Rogers, and it not only affects New Orleans but it affects Texas and 
California. 

Mr. Rocers. That makes it more interesting. 
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You have made a study of this. I think you are an expert and that 
is recognized by everyone. 

Do you have any observations concerning the recent action of the 
CAB on the German airlines? 

Mr. Bocas. Well, the only observation that I have to make is that 
the whole situation, in my judgment, again indicates a lack of policy. 
Here all of a sudden, bi: ang! you have American carriers applying 
for various routes in this country and then you have a recommenda- 
tion for certification, as I understand, by the State Department, of a 
German airline flying i in this country. 

Incidentally, on the Mexico route today you have Air France flying 
from New York C ity nonstop to Mexico City. 


Mr. Rogers. Thank you, sir. 
Mr. Hesretron. I want to join my colleague in commending you 


on your statement. I only regret that pressure of business with ref- 
erence to another merger delayed my arrival. I assure you that I will 
read your full statement as soon as the transcript is made available 
to us. 

Our friend from Maine mentioned the tendencies of mergers in 
the automobile business and other industries and I say that we are 
having a pleasant little hassle up in New England over whether there 
shall or shall not be certain mergers of railroads. 

[ am just wondering whether “that bears on the aviation end to this 
extent. I just w onder if there are not some ties between the railroads 
and airlines in terms of rates and excursion possibilities and that sort 
of thing. Are you planning to do anything on that ? 

Mr. Boces. I would not have any information on that, Mr. Hesel- 
ton, but I think this committee could certainly find out with your board 
powers. 

Mr. Heserron. There always seems to be a rather close relationship 
between the rates of airlines and the rates of railroads. You can see 
that a little more obviously in your transcontinental lines on the 
north and south routes. I wonder if in your studies you have collected 
such information. 

Mr. Boaes. The rate structure of the airlines, as I pointed out 
earlier, has never been investigated by the CAB. They started an in- 
vestigation, and they dismissed the investigation. I would like to 
make a part of this record docket No. 5509, decided May 14, 1953, 
which was a motion to dismiss the pr oceeding on the rate structure 
investigation. I think that is one of the things that you could really 
investigate on this committee. 

Mr. Heserton. I agree with you completely. 

The Cuamrman. Without objection, the docket will be made a part 
of the record. 

(The docket referred to is as follows :) 


UNITED STATES OF AMERICA, CIvIL AERONAUTICS BOARD 


Washington, D. C. 
Docket No. 5509 


In the matter of The General Passenger Fare Investigation between points within 
the continental limits of the United States of various certificated air carriers 


Decided: May 14, 1953. 
Motions to dismiss proceeding granted. 
Appearances : 


76975—56——5 
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Ernest W. Jennes, Howard C. Westwood, and Harvey Levin for American 
Airlines, Inc. 

Hubert A. Schneider and B. Howell Hill for Braniff Airways, Inc. 

Robert B. Hankins, Charles H. Murchison, and Macon M, Arthur for Capital 
Airlines, Inc. 

Frank F. Row for Chicago and Southern Air Lines, Inc. 

L. Orville Cameron for Colonial Airlines, Inc. 

H. F. Scheurer, Jr., C. Edward Leasure, and S. B. Redmond for Continental 
Air Lines, Inc. 

J.T. Maples and D. Franklin Kell for Delta Air Lines, Inc. 

Harold L. Russell and EL. Smythe Gambrell for Eastern Air Lines, Ine. 

Richard A. Fitzgerald and John W. Cross for National Airlines, Inc. 

Henry Foley for Northeast Airlines, Inc. 

H. F. Scheurer, Jr., C. Edward Leasure, and A. HE. Floan for Northwest Air- 
lines, Ine. 

Gordon W. Bickert, Carl S. Rowe, J. C. Constantz, Frank C. Hobbs, and T. 8. 
Jones for Trans World Airlines, Inc. 

J. Stanley Stroud and John T. Lorch for United Air Lines, Ine. 

D. P. Renda and George C. Neal for Western Air Lines, Ine. 

Walter B. Robinson for The Port of New York Authority. 

Seymour Wenner, Bureau Counsel. 


OPINION 
By THE BOARD: 

Early in 1952 the domestic trunk lines filed tariff revisions proposing to in- 
crease each one-way domestic passenger ticket by $1 and to eliminate the 5 
percent discount for round-trips. 

On April 9, 1952 (Order Number E-6305) the Board instituted an investiga- 
tion of these changes and of the general level and structure of fares and sus- 
pended the changes which proposed to eliminate the round-trip discount. There- 
after, the carriers canceled the portion of the proposal that would have eliminated 
the round-trip discount. As a result of several prehearing conferences, the 
issues in this investigation were considerably limited so that many of the issues 
dealing with the structure and the relation of fares were eliminated, leaving as 
the principal issue the general level of trunk line passenger fares. 

In March and April of this year all of the carriers parties to the proceeding 
filed petitions requesting dismissal. Many reasons were advanced by the various 
parties in support of this request, but essentially they may be summarized as 
follows: 

First, the large expansion in equipment which is now under way and which 
will continue in the immediate future will require large amounts of capital 
which can only be obtained if earnings are maintained at their present high 
levels. Second, cost and traflic trends at the present time are so uncertain 
that it would be a waste of resources to continue a formal investigation in which 
the record must inevitably be meaningless before a decision can be reached. 
And, third, changes in business conditions are reflected to an extreme degree 
in the profits of the airline industry so that the carriers need greater than 
average earnings during good times to offset the less than average earnings 
that will be earned on the down swing. 

The Board has carefully considered the motions filed by the carriers and it 
concludes, upon a review of the matter, that the relief requested should be 
granted, although it cannot agree with many of the arguments advanced by the 
carriers. 

In determining whether to dismiss or whether even to institute a formal in- 
vestigation, the Board in some instances has discretion, in others has a legal 
obligation. When the Board originally considered the question it was faced 
with tariff changes submitted by most of the ¢arriers in the United States which 
would have eliminated the round-trip discount and thereby increased the gen- 
eral passenger fare level. The Board was not convinced that such increase 
should be permitted and therefore suspended the tariff. Under the law the 
Board may only suspend a tariff if it institutes a formal investigation and 
proceeds to a hearing on the matter. Thus, at the time it originally passed on 
this matter the Board’s alternatives were not whether to have a formal investiga- 
tion but merely what the scope of such an investigation should be. A formal 
proceeding having been instituted relating to the general level of fares, the 
Board also included certain other ancillary tariff issues therein. 
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However, since the time when this investigation was originally instituted the 
suspended tariffs have been cancelled. First, all of the carriers concelled the 
proposed tariff changes and a lesser number refiled them. Subsequently these 
tariffs were also cancelled and thus at the present time there is no legal obliga- 
tion requiring the Board to continue the formal investigation. Therefore, 
with the filing of motions to dismiss the Board must now pass upon whether 
the probable results of a formal general investigation, as compared with an in- 
formal and more specialized investigation, in terms of man hours and costs, 
justify a continuation of the course which originally was not subject to discre- 
tion. It must be recognized that in any formal investigation, particularly when 
it is of such general nature as the one presently under discussion, a great amount 
of time and effort must be spent by all the parties in anticipating possible 
alternative orders even though the parties do not believe that there is much 
likelihood of such orders being adopted. Thus, any formal general investigation 
must of necessity be lengthy, time-consuming, and costly. 

On the other hand, an informal investigation does not involve the same prob- 
lems. An informal investigation will serve to narrow and define the areas in 
which corrective action appears necessary and can result in specific changes 
only if a formal hearing is later held. The parties will have an opportunity be- 
fore such actions are taken to present evidence for or against them. In proceed- 
ing informally it is clear that protective and unnecessary materials need not be 
advanced and thus much time can be saved. With the extensive amount of 
data now available to the Board’s staff an informal investigation can be very 
broad without necessarily taking up a great amount of time and effort of the 
carriers. The parties can submit such additional data as the Board’s staff 
deems necessary in addition to the normal reports and then when a prima facie 
case has been established for a specific tariff change, the Board would institute 
a specific formal investigation with much more limited issues. Our present 
determination thus resolves itself into a question of the appropriate further 
procedural course rather than one of the substance. In the light of these con- 
siderations relating to formal or informal investigations, we must look at the 
motions to dismiss the formal general fare investigation. 

The Board has considered the latest available earnings reported by the domes- 
tic trunkline carriers, as well as those reported for recent years, and it believes 
that, looking at these years alone, such earnings must be considered excessive 
when measured by any reasonable standard applicable to a regulated industry. 
However, the Board has extended its review to the entire period since 1938 
when the industry first became subject to the Civil Aeronautics Act. From this 
review it appears that over the entire period from 1938 through 1952, due to the 
effect of the fluctuations in earnings, the returns of the trunk lines are much 
more reasonable than the results for the last few years alone would indicate. 
Details of this review are shown in Appendix A, but in summary it may be said 
that over the period of regulation airlines have shown an average rate of return 
on total investment of approximately 8.3 percent. 

Whether or not the present level of fares may be considered excessive depends, 
therefore, on the length of time for which returns may be expected to remain 
at their present high levels and the use to which the possibly temporary excess 
of earnings is put. 

We attach no special significance to the fact that in the 14 years of the Board’s 
existence there has been no general fare investigation. Any inference that the 
Board is therefore uninformed with respect to the relationship of fares and 
other significant economic aspects of the industry is a gross non sequitur. 

The Board is constantly faced with day-to-day decisions upon requested fare 
changes, and has considered hundreds of such proposals during its history. In 
passing upon them it must of necessity have in mind the overall aspects of air- 
line economics, proper tariff principles, and the relationship of fares to other 
operating factors in the industry. The numerous mail rate cases which have 
been processed have required detailed determinations of reasonable costs, 
efficiency and proper rates of return for individual carriers and groups of car- 
riers. In a broader sense during this period, generally one of substantial growth, 
we have noted the major dislocations of the nation’s economy. In an industry 
in which profit or loss is sensitively geared to load factor, in which there is sub- 
stantial lag between placement of orders for and delivery of new equipment, this 
period has been a difficult one with severe growing pains in endeavoring to 
match available capacity with demand. We believe that a fundamental con- 
clusion deriving from this history must be that fare levels should not be shifted 
to meet each swing of the pendulum even though we now note that the swing is 
well on the plus side. 
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With regard to the question as to the continuation of present earnings, we 
believe that since this investigation was instituted several factors have occurred 
which make the conclusion that present excess earnings are normal much more 
doubtful. One of these is the change in the international situation, especially 
the resumption of negotiations looking toward a settlement of the Korean war 
and the elimination of travel directly attributable to this emergency. 

Review of traffic developments since the end of World War II indicates that 
just prior to the outbreak of the Korean war the rate of growth in traffic was 
quite moderate and that the recent rapid expansion in traffic was coincidental 
with the outbreak of war in Korea. We believe it significant that during 1952 
there was a marked leveling off in the expansion of first-class traffic and it was 
only through the great increase in coach traffic that a rate of growth comparable 
to the previous 2 years was maintained. In view of this fact we cannot but con- 
clude that until the international situation is more stabilized it would be difficult 
to arrive at a meaningful conclusion as to the immediate future development of 
air traffic. Moreover, uncertainties are also found on the cost side of the profit 
equation. Insufficient time has elapsed to fully evaluate the effect on prices of 
materials and supplies and on wages and salaries of the removal of price and 
wage controls, and it would be difficult to appraise the present fare structure 
until these factors become more clear. 

Another factor which adds a substantial element of uncertainty to the attempt 
to project industry earnings is the increasing importance of coach service in 
air transport operations. Where coach service in 1951 amounted to only 12.5 
percent of trunkline revenue passenger miles, by 1952 the volume had almost 
doubled and amounted to 19.1 percent of total trunkline revenue pasSenger miles, 
and in the case of some carriers approached almost 50 percent of total operations. 

Although, since the introduction of coach service, such operations have com- 
pared favorably in profitability and stability with the first-class service, this 
experience has generally coincided with a period of sharply expanding business 
activity and traffic growth. There is not yet available sufficient experience to 
indicate the comparative behavior of coach and other services in periods where 
business activity and traffic generally level off or decline. As coach becomes a 
larger and larger part of total airline services, it becomes more essential to 
provide an adequate cushion of revenues to carry this new and vitally important 
service through the untried period of less prosperous times. 

While the uncertainties above mentioned raise doubts that the present high 
level of earnings will long continue, we believe that even if we were convinced 
that earnings could be maintained at present levels for an indefinite period, 
there are other affirmative reasons for not adjusting the general fare structure 
at this time. 

Existing coach services have generally been confined to the high density long 
haul segments, which for both coach and first-class services have the greatest 
profit potential. Coach service between the larger intermediate points on the 
long haul coach routes has not been added as rapidly as we believe is warranted. 
On the shorter and medium haul segments, where the bulk of intercity traffic is 
to be found, there has been an even greater deficiency of coach service. While 
we believe that there is a profitable future for coach service in these markets, 
and that the public interest requires that coach fares be made available there, 
we recognize that a greater risk is involved in developing this potential than 
was true of the present longer haul high density routes. In this connection 
we feel that specific investigation is appropriate at this time with respect to those 
situations where carriers are serving intermediate points on coach flights with- 
out providing coach fares from and to such points. An order issued concurrently 
herewith will initiate such an investigation. 

We believe that the 25 to 33 percent reduction in fares made possible by coach 
service would be of greater public benefit than the relatively modest overall 
reduction in fares which might be justified by current earnings. It appears to 
us that because of the gerater risks involved, the existence of a high overall 
level of earnings is necessary to provide the economic climate which will induce 
the industry to move forward to extend coach service to the shorter and possibly 
less profitable segments. So long as the present level of earnings results in an 

ggressive development and extension of coach services we believe that the public 
interest will be better served by the encouragement of this development than by 
direct action to reduce the overall fare level. 

There is another factor which leads us to the conclusion that it is in the public 
interest, for at least a reasonable period, to permit fares which result in returns 
which would be considered excessive aS an average return over an extended 
period. As the figures in Appendix A show there have been substantial variations 
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in airline earnings over the history of the industry. Although for certain periods 
they have been what might be considered excessive, over the entire period the 
average return has not been prima facie unreasonable. As the motions to dis- 
miss point out, better than average earnings are required in good times to offset 
less than average earnings in poor times. 

While, to a considerable extent, the depressed earnings in the early postwar 
years are explained by factors which the Board has found, in various mail rate 
decisions, should not properly be recognized for rate-making purposes under 
the required standard of honest, economical, and efficient management, we 
recognize that some fluctuations in earnings with general business changes are 
unavoidable, 

Therefore, another factor which motivates our decision to dismiss the investi- 
gation at this time is the belief that it is neither possible nor desirable to 
regulate this industry by attempting to relate fares to returns in the short run. 
To do so would require lowering fares in times of prosperity and raising them 
when traffic conditions were poor. This would not make business sense and it 
is, therefore, our belief that both the industry and the public will be better 
served by a level of fares which reflects the cyclical needs rather than the needs 
of any particular year. 

With this philosophy in mind, it is our intent to examine any future fare or 
mail rate proposals, not only in the light of conditions prevailing at the time 
they are advanced but with full consideration of the abnormal earnings of prior 
years and the excess earnings which may be expected in the future, as indicated 
by such experience. In short, should earnings fall markedly in the future the 
carriers will be expected to absorb such losses without resort to fare or mail 
rate adjustments unless it can be demonstrated that such earnings are below 
the level necessary to provide a fair return over a reasonably extended period 
which includes the good years as well as the bad. 

Although for the reasons indicated we do not believe that a formal investiga- 
tion leading to possible rate action is necessary at this time there are a number 
of problems relating to fare structure and fare level which require further study 
so as to provide the necessary background for Board consideration of future 
fare and rate problems. We have, therefore, instructed our staff to prepare such 
a study. The industry will be requested to cooperate on various phases of this 
project as to which their information and experience will be of value. 

In view of the foregoing considerations we have concluded that it is in the 
public interest to grant the motions herein and to dismiss this formal proceeding. 

An appropriate order will be entered. 

Ryan, Chairman, Denny, Vice Chairman, and Gurney, Member of the Board, 
concurred in the above opinion. Lee and Adams, Members, filed the attached 
separate dissenting opinions. 

APPENDIx A 


Summary of reported domestic earnings, investments, and return on invest- 
ment, total trunkline carriers, 1939-52 


! 
| 


| 


Net profit 
after taxes! | 


| 


Return on 


Investment 2 investment 


' 
Percent 
$730, 000 
5, 254, 000 
2, 310, 000 
4, 284, 000 | 
14, 525, 000 
14, 862, 000 


nt 


$31, 567, 000 2. 
39, 692, 000 
51, 487, 000 | 
30, 336, 000 
71, 421, 000 
86, 837, 000 


1940 3 

104] ©. coc ude one pean s baaaele 
July-Dee. 1GGR as Soak dhe Sti eab ca 
| ee 

1943 


SP ao 


1944 

1945... 

1946__. 

1947__. 

1948__. 

1949... DIAL. a bub t its b odin idbeldddadeksenedgs 
Wi seccs isose dehiscent tas Tele ain iter daitictaals stants dda tna omisen 
1951... 

1952__. 





19, 552, 000 | 
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19, 119, 000 
41, 023, 000 
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323, 839, 000 
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350, 111, 000 
415, 972, 000 





147, 561, 000 | 





_ 


. Pras 
ee ee 


2 System investment for period is average of beginning and ending investment and is assigned to domestic 
operations on the basis of relative operating expenses. The investment figure used for each carrier is the 
sum of the net worth and long-term debt reported by it on forms 2780 and 41, and does not reflect any ad- 
justments either upward or downward. 

§ Fiscal year ended June 20. 


Note.—The foregoing are reported data adjusted for retroactive mail payments. 
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MEMBER LEE, DISSENTING: 

I cannot agree with the majority’s decision to dismiss the General Passenger 
Fare Investigation case, Doc. 5509. In the 14 years of regulatory control under 
the Civil Aeronautics Board the air transport industry has never had a general 
passenger fare investigation. Finally, however, on April 9, 1952," in response to 
airline requests to increase passenger fares, the present proceeding was insti- 
tuted. Now, more than a year later, after going through many procedural 
steps including two prehearing conferences and the preparation of exhibits— 
which alone represent thousands of man-hours and dcllars, not only on the part 
of the Board but by the carriers as well—the majority is dismissing this im- 
portant proceeding which is so much in the public interest. 

At the outset I wish to make it clear that my objection to dismissing this 
proceeding is not because I believe the airline fares are too high and should be 
reduced. I do not know if this is true because neither I nor the Board can make 
a finding on this question in the absence of an investigation such as the one the 
majority is now dismissing. But at the conclusion of such an investigation, the 
fares may be found to be entirely reasonable, and although it does not now 
appear likely, yet it is possible that they may even be found to be too low. This 
is a decision which can be reached only after completion of the investigation. 
My objection, therefore, to dismissing this proceeding is that there are certain 
fundamental issues which should be tried in this case if the Board is to fulfill 
its statutory duties under the Civil Aeronautics Act (1) by providing adequate 
standards for measuring the reasonableness of passenger fares, and (2) by finding 
solutions to tthe other specific problems which have been made a part of this 
proceeding. 

The majority’s reason for dismissing this investigation as set forth in its 
opinion is that present earnings, although excessive, are not unreasonable when 
considered over a long period of time and, therefore, should not be reduced. 
This gives me cause for concern because I feel that the majority has failed to 
grasp the fundamental objectives which this proceeding was designed to ac- 
complish. If the sole purpose of this investigation were to reduce passenger 
fares, as one might conclude after reading the majority opinion, I too would 
agree that its continuation is not warranted. But that is not the case. As 
hereinafter pointed out, there are a number of important questions to be resolved 
in his proceeding in addition to the fundamental issue involving the Board’s 
statutory duty to establish trial-tested standards for determining the reasonable- 
ness of fares. In fact, the question of whether fares should be reduced is not an 
issue at all at this time. That is a question which can only be answered after 
completion of this proceeding, a proceeding designed to place the Board in a 
position where it will be able, after evaluating all of the evidence, to cast a vote 
based upon an informed judgment as to whether the present fares are (1) too 
high, (2) reasonable, or (3) too low. 

The majority’s reason for dismissing this proceeding appears to stem from 
an unwillingness to have the Board placed in a position where it could order a 
fare reduction. This reluctance to trust the Board with the power it is supposed 
to have, seems to be based upon the assumption that the Board is so incompetent 
that it would vote to reduce fates even though such reduction would ruin the 
carriers. I cannot subscribe to such a lack of confidence in the Board’s capacity 
to properly evaluate all of the factors which would be involved in a decision 
concerning the fare level. 

As a justification for its decision to dismiss the investigation the majority 
has expressed a desire to regulate fares on the basis of long-term economic needs 
rather than the needs of a particular year. I agree with this objective which, 
as I see it, tends to stabilize fares and earnings over longer periods of time. A 
year ago the Board granted the carriers a fare increase of one dollar on each one- 
way ticket. Although that decision did result in a 16 million dollar increase to 
the carriers, my purpose in voting for that increase was to equalize, as far as 
possible, the disadvantages of short-haul operations as compared with long- 
haul operations. Since all one-way fares were raised one dollar, the increase 
was proportionately greater on tickets of smaller value than on those of greater 
value, and thus the increase resulted in a greater per mile charge for short trips 
than for long trips. This action by the Board, therefore, had the effect of (1) 
increasing passenger revenues by 16 million dollars and (2) creating a tapering 
fare structure, both of which were to continue pending decision on the merits 


5 Order Serial No. E-6305. 
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after completion of the investigation. If other Members of the Board who voted 
for the one dollar increase were endeavoring to establish some measure of ad- 
justment for short-haul operations on a temporary basis pending completion of 
the investigation as I was, then it is difficult to understand why they are now 
dismissing that investigation. On the other hand, if their purpose was to give 
the carriers a general increase of 16 million dollars, I cannot reconcile such 
action with the long-term economic need philosophy which the majority now 
advocates because the 16 million dollar increase was granted following the most 
prosperous period in aviation history when return on the carriers’ investment 
was running well over 14 percent after taxes. 

But irrespective of the reasons involved in permitting the one dollar increase— 
whether it was for the express purpose of adjusting the profits of short-haul 
operations or whether it was in response to the various airline pleas that the 
industry was so sharply affected by a trend of inflation that an upward adjust- 
ment of the fare level was immediately required—the fact remains that the one 
dollar increase was permitted to become effective as an Interim Measure pending 
completion of the investigation at which time a decision would be made on the 
merits after a consideration of all the facts. How can the majority now justify 
its decision to dismiss this investigation without fulfilling its statutory duties 
to determine whether its decision permitting the one dollar increase was a 
proper one? And how can the majority dismiss this investigation without con- 
sidering the problems raised by the change in fares from a uniform fare per mile 
to a variation in fare per mile in accordance with the length of a passenger 
trip? Surely the Board must want to know what effect the one dollar increase 
has upon the composition of truckline traffic—what effect this increase has on 
the revenues from hauls of various lengths, and finally, what problems a non- 
uniform fare raises. There are only some of the issues in the investigation which 
the majority now finds it unnecessary to decide. It is indeed difficult to reconcile 
dismissal of this proceeding with previous Board action when only a few months 
ago the majority was eager to solve these problems and to find out whether the 
decision to increase fares was a proper one, as evidenced by its order of October 
17, 1952,° which stated: 

“We believe that these two major issues, the general level of fares and the 
tapering fare structure, are important and should be decided as promptly as 
possible.” [Italics supplied.] 

Certainly these problems are no less important today then they were 7 months 
ago. On the contrary, it might well be argued that there exists today an ever 
greater need for expeditious decision on these issues than existed when the 
Board said they “should be decided as promptly as possible.” Since that time 
traffic has continued to grow. Costs have stabilized despite the integration of 
large amounts of new equipment. Profits, although slightly down from the peak 
level of 1951, have remained at a high level, and if allowances are made for the 
effects of a series of major accidents during which time the Newark Airport was 
closed, as well as the gasoline shortage, they would compare very favorably with 
the previous year. 

Another argument which the majority uses to support its devision for dismissal 
of this proceeding is that better than average earnings are required in good times 
to offset less than average earnings in poor times. This again assumes that the 
primary purpose of this proceeding is to reduce earnings, an assumption with 
which, as I have already pointed out, I cannot agree. I do, however, agree with 
the majority’s statement that carriers should be allowed to attain the goal of 
financial stability which would place them in a position to weather the lean 
years. And this raises one of the most serious problems which results from 
the majority’s dismissal of this case. One of the issues under conideration in 
this proceeding is whether an equalization reserve should be established so that 
excess earnings during prosperous times will be available to assist the carriers 
during poor times. This issue is very closely related to the general level of fares 
because such an equalization reserve constitutes the very method by which the 
majority’s objective can be accomplished. Unless such a method is employed, 
how can there be any assurance that the excess profits which the carriers are 
permitted to keep will be saved for the lean years? 

The Board has on several occasions taken an unalterable position that it will 
not fix mail rates for periods prior to the filing of a rate petition.’ If, therefore, 


* Order Serial No. E-6894. 
7TWA vs. 0. A. B., 336 U. S. 601 (1949) : Capiital Airlines, Inc. vs. C. A. B., 171 Fed. 
2nd 339 (App. D. C., 1948), Cert. Denied, 336 U. S. 961 (1949). 
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excess profits earned on a closed rate during good times are not retained, it is 
difficult to see how it would be possible to offset these earnings in a rate proceed- 
ing in which the Board is prohibited by law from going behind the date of the 
filing of a petition. While this issue of establishing an equalization reserve was 
injected into the Braniff Mail Rate case, Docket 5142, it was of necessity limited 
in scope to Braniff alone. It is interesting to note, however, that in spite of its 
limited application, the carriers apparently did not like it since the Air Trans- 
port Associatiton submitted a brief which opposed the establishment of such a 
reserve. 

I have already pointed out the necessity for continuing this investigation in 
order to consider such important problems as the tapering fare issue, the ques- 
tion of establishing an equalization reserve, and the justification for the previous 
decision which permitted an increase in passenger fares. These are not the 
only issues which are involved in the General Passenger Fare Investigation and 
which are now being dismissed. The investigation also contained the question 
of whether the present method of figuring profit on investment should be changed 
to an operating ratio concept. In addition there was folded into this investiga- 
tion the question of whether the charging of first class fares on segments of 
coach flights constitutes unjust discrimimation. Apparently the majority has 
become concerned over this issue because it now agrees to set up a new and 
separate investigation to decide this question. While this issue of unjust dis- 
erimination raises an important problem and I agree it should be disposed of as 
quickly as possible, surely the majority does not contend that this problem 
which relates to only two carriers is comparable to some of the industrywide 
issues such as the general level of passenger fares, the equalization reserve, or 
the tapering fare structure, which were part of the passenger fare investigation 
case. It would seem more reasonable if the majority feels impelled to keep alive 
only portions of the investigation, to preserve the more important issues rather 
than the relatively minor ones. 

Apparently the majority is not impressed by the complexity or the importance 
of the problems which are being dismissed without consideration, because the 
only reference made to these issues by the majority opinion is a single sentence 
which states that “There are a number of problems relating to fare structure and 
fare level which require further study so as to provide the necessary background 
for Board consideration of future fare and rate problems.” But even this is 
inconsistent with the position taken on August 15, 1952," when the Beard in an 
swer to various motions seeking to dismiss the investigation, said: “The Board 
further believes that the public interest requires the continuance of the General 
Fare Investigation inasmuch as it involves a number of basic issues which it is 
in the public interest for the Board to investigate.” 

I do not share the belief of my colleagues that these complex issues can be 
adequately disposed of by a staff study. Only after a formal proceeding, where 
the evidence of record has been tried in the fires of cross examination, would the 
Board be in a position to make findings and issue orders. The unilateral nature 
of a staff study is not a substitute for such an investigation. Investigatory pro- 
ceedings under the Civil Aeronautics Act, such as the General Passenger Fare 
Investigation case, are designed to permit a complete study of the problem after 
which time the Board is then in a position to take appropriate action to discharge 
its statutory duties. By dismissing this proceeding and substituting a staff 
study, the majority is tying the Board’s hands so that no matter what facts may 
be developed by the staff, the Board will be powerless to act without first insti- 
uting an entirely new passenger fare investigation. 
JosH Ler. 
ADAMS, MEMBER, DISSENTING : 

I dissent from the action of the majority which brings to an end an investiga- 
tion of our air passenger fare structure in this country, one year after this Board 
by unanimous vote decided to hold such an investigation. The majority decision 
here, to my mind, is tantamount to a refusal to follow an express mandate of 
the Civil Aeronautics Act which brought this Board into existence and the action 
to dismiss is particularly unfortunate, I feel, when viewed in the light of the 
past 14-year period of Board inactivity relative to the fares charged our airline 
travelers. 

This continued refusal to face and resolve the problems relating to airline 
passenger revenues which have comprised more than 82 percent of all revenues 


8 Order Serial No. E—6694. 
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earned by our domestic trunklines since 1938, contrasts sharply and unfortu- 
nately with the Board’s willingness to spend substantial effort, time and money 
over the years investigating airmail and air freight revenues received by the 
carriers which, all told, amounted to only 15 percent of airline revenue earned 
during the Board’s existence. 

The financial results of our domestic trunkline carriers, over either the entire 
past 14-year period or in more recent years, provide ample justification for con- 
tinuance of this investigation. Certainly, the operating results of the last year— 
since this Board decided to investigate our air fare structure—argue for a con- 
tinuance of this investigation. The arguments of the airlines, apparently agreed 
to by the majority here, against its continuance, are based upon only a partial 
statement of the significant facts and are predicated upon a gross misconception 
of this Board’s statutory duty under the Civil Aeronautics Act. 

In the following I shall develop in more detail my own position and my reasons 
for believing that the majority has not successfully borne the burden of proving 
the lack of need for for the continuance of this fare investigation—a burden which 
it assumed, of course, when it terminated this case a year after the Board had 


begun it. 
THE PURPOSE OF THE INVESTIGATION 


A reading of the majority’s opinion indicates some serious confusion as to the 
purpose the Board had in mind in instituting the general passenger fare inves- 
tigation. The majority feels apparently that the investigation was begun with 
the single purpose of reducing fares. Contrary to the majority’s conviction, the 
Board’s orders indicate no such narrow purpose and I certainly had formed no 
such preconception. I believe that an examination of official Board statements 
on the matter clearly demonstrates that the Board was more interested in 
evolving sound principles of passenger fare construction and of determining the 
reasonableness or unreasonableness of the fare level than in bringing about an 
overall reduction in passenger fares. 

Admittedly, one item which prompted the investigation was the $16,000,000 
additional levy authorized by a majority of the Board (over my dissent) against 
the traveling public without a real, factual investigation. The reasonableness of 
this specific additional charge was to be one issue in the case, but only one. 
Other matters, including the reasonableness or unreasonableness of earnings 
levels and the proper relationship between profits and the level of passenger fares 
were also to be investigated. Also included was the issue of changing from our 
“profit on investment” concept to an “operating ratio” concept in evaluating the 
reasonableness of airline earnings.’ In connection with the reasonableness of 
earnings levels, a further issue in the case, at least by implication, is the possible 
need for establishing an earnings reserve policy, whereby a portion of the profits 
accrued during periods of high earnings could be used to offset losses of other 
periods. 

All of these matters were to be explored in a formal investigation. A staff 
study of the more basic facts relative to the then-proposed fare increases had been 
completed even a year ago, and the factual findings in that study, as well as the 
conclusions which they indicated, conflicted with what studies and conclusions 
the carriers submitted to the Board. A further staff study, merely to gather 
additional facts, could obviously not resolve this conflict, and therefore the Board 
decided to hold evidentiary hearings so that a sound solution could be reached 
in a professional and workmanlike manner. 

The Board stated, when we began this proceeding, that the investigation was 
designed generally, “* * * to determine whether the fares and charges * * * 
in tariffs presently on file or subsequently filed * * * are unjust or unreason- 
able, unjustly discriminatory, unduly preferential, unduly prejudicial, or other- 
wise unlawful, and if found to be unlawful to determine and prescribe the lawful 
fares, rules, regulations and other provisions for each of the respondents indi- 
vidually or jointly with one or more of the other respondents for the transporta- 
tion of passengers.” ” 

The investigatory order was issued, as we stated, because certain proposals 
of the carriers for increased one-way passenger fares, for cancellation of round- 
trip discounts, and for other changes in rules, regulations, and tariff provisions 
appeared to involve— 


® Most all of the airlines have likewise publicly indicated their interest in the possible 
adoption of the operating ratio consent by the Board. 
pr 
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“* * * 9 substantial increase in fares, a departure from the historic manner of 
constructing fares, and may increase the earnings of the carriers beyond a rea- 
sonable level and that the proposals may be unjust or unreasonable, unjustly 
discriminatory, unduly preferential, unduly prejudicial, or otherwise unlawful, 
and that a general investigation of passenger fares is warranted and desirable.” » 

This first order of April 1952 was amended and clarified in October, November, 
and December 1952." Our basic objectives for this investigation have consistently 
remained broad ones, contemplating the attainment of sound fare-making prin- 
ciples. As we stated in October 1952: 

“In instituting this proceeding we wished to explore broadly both lines of 
inquiry—the level and the structure of fares—not only with respect to the par- 
ticular change of one dollar proposed by the carriers in this proceeding but also 
with respect to the general problems of the proper fare level and relating to the 
proper taper, if any, in the fare structure.” 

I have reproduced as an appendix to this dissent our final statement of the 
issues in this investigation. In view of the Board’s refusal to inquire into such 
matters of basic passenger fare policy for the past 14 years, I have great diffi- 
culty understanding how one can deduce, from a reading of these issues, that 
the only or even principal purpose of this investigation was to reduce fares. 

As I indicate later in this dissent, although some facts point to the desirability 
of reducing fares, a reduction is certainly not the only outcome originally an- 
ticipated for this case. In connection with a tapering fare structure, for exam- 
ple, there is first the question of its desirability. Upon what facts would such 4 
fare structure be justified or unjustified? Assuming that after a hearing such 
a fare structure is indicated, how would it most efficiently be put into effect? 
Obviously not by simply reducing fares, since a general reduction would not 
result in a tapering fare structure. 

Again as to the one dollar per ticket (or $16,000,000 total) increase in fares 
which was authorized in April 1952, there are several questions which may have 
no relationship to reducing fares. My dissent to this action was based upon the 
complete lack of orderly procedure or factual record which preceded the action. 
Subsequent revenues and traffic volumes may well have justified the action no 
matter how ill-advised that action was initially. If so, why not leave it in? If 
the investigation reveals that other similar increases of lesser amount are war- 
ranted, with or without compensating reductions in long-haul fares, why not 
authorize them also, particularly if the Board and the carriers agree on the basie 
desirability of the tapering fare principle? The investigation was meant to 
adduce facts upon which the Board would evolve a sound, well reasoned pas- 
senger fare policy; such a policy as this Board has never had, and won’t have 
until a true investigation has been held. 

I have already indicated why the Board originally decided to have a formal 
hearing and investigation rather than a staff study of these issues. The ex- 
hibits which Bureau Counsel has since prepared, together with those submitted 
by the carriers themselves preparatory to the hearing in this case, are convine- 
ing evidence of the need for a formal hearing rather than further staff studies, 
Just as was true a year ago when the facts and conclusions of our staff study 
differed sharply from those of the carriers, so also now the exhibits of our staff 
and the conclusions indicated by them contrast sharply with the carriers’ data. 
It should be reasonably apparent, therefore, that further staff studies hold forth 
little hope of solving the various issues which have been included in this case by 
the Board. A formal investigation is clearly required. 


A STATUTORY DUTY BYPASSED FOR 14 YEARS 


Only through an investigation of the kind which this Board unanimously 
ordered just a yéar ago into the airline fare structure can the Civil Aeronautics 
Board properly develop and regulate airline industry prices in the public interest. 
During the entire period since its creation by the Civil Aeronautics Act of 1938 
this Board has never yet carried through an investigation of the prices charged 
the travelling public of this country by the airlines. This is true despite the 
faet that section 2 of the Civil Aeronautics Act laid down the following basic 
policy : 

“Sec. 2 (52 Stat. 980, 49 U. S. ©. 402). In the exeraise and performance of 
its powers and duties under this Act, the Authority shall consider the follow- 


11 See p. 3. 
4 Order Serial No. E-6894, dated October 17, 1952; E-6969, dated November 21, 1952, 
and E-7037, dated December 16, 1952. 
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ing, among other things, as being in the public interest, and in accordance with 
the public convenience and necessity. * * * 

“(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges without unjust discrimination, undue preferences 
or advantages, or unfair or destructive competitive practices.” [Emphasis 
added. ] 

In other words, for 14 years, although many thousands of individual fare 
changes have been filed by our air carriers, and although at various times basic 
methods of constructing air fares by them have been drastically altered, this 
30oard has never investigated the overall fare structure of the air transporta- 
tion industry to determine whether the charges made for passenger services 
by the air carriers are in fact reasonable. The effect of the majority decision 
here is to perpetuate this obvious vacuum in the work of the Civil Aeronautics 
Board and I refuse to be a party to such continued neglect of our statutory duty. 

Twice before, in 19438, and again in early 1945, the Board attempted an in- 
vestigation into the rate structure of the domestic airline industry. Each 
time the Board’s efforts were successfully thwarted. There was no investiga- 
tion, no hearing or other orderly method evolved for the development of a 
factual basis upon which to predicate sound principles and policy relative to 
our passenger fare structure. 

On February 27, 1943," noting the very high airline profits of 1941 and 1942, 
the Civil Aeronautics Board ordered 11 of our 16 domestic trunklines to show 
cause why air passenger fares should not be reduced 10 percent and in the same 
order instituted an investigation into all airline rates and fares. Although 
some airlines subsequently reduced various fares, there was no blanket reduc- 
tion of fares such as that envisioned by the Board in its show cause order. 
The reductions which were put into effect were for the most part compromises 
which individual carriers worked out and which the Board accepted. Further 
investigations were dropped.” 

Again, almost two years later, having seen airline profits mount steadily 
through 1943 and 1944, the Board issued investigatory orders,” adopted on 
December 22, 1944, requiring the four largest domestic trunklines to show 
cause why their mail rate should not be reduced from 60 cents per ton-mile 
to 32 cents per ton-mile. Rates to be charged shippers for express and air 
freight were also to be investigated. 

Less than eight months after the adoption of these show cause orders the 
Board on August 7, 1945, issued revised show cause orders to the Big Four 
trunklines increasing the proposed new mail rate from 32 cents a ton-mile to 
45 cents a ton-mile.“” The August 1945 show cause orders also differed from 
those of December 1944 in that no mention was made of an investigation into the 
rates to be charged shippers for express and air freight. 

It is interesting to note that while in neither the December 1944 nor the 
August 1945 show-cause orders did the Board mention passenger fare levels, it 
was during the first seven months of 1945 that the airlines themselves reduced 
passenger rates drastically. The resulting passenger fare level was the lowest 
ever attained in this country, either before or since. 

The significance of the Board action and the carrier counteraction should be 
clearly understood. As an answer to a threatened Board reduction of mail 
rates, the carriers agreed to some reduction in those rates, but the carriers them- 
selves suggested reducing passenger rates. For the second time, then, the Board 
agreed to a compromise solution drastically affecting passenger fares, without the 
Board insisting on the development of a factual record in public hearing, upon 
which to base a far-reaching decision. The upshot of this failure or refusal of 
the Board to perform its duty under the Act in promoting reasonable charges for 
airline passenger services was a fare level in 1946 and early 1947 which the 
carriers have pointed to consistently since then as the primary cause of the 
airline depression of 1947 and 1948. 

In view of the many other factors which contributed to the dark days of that 
time, I qnestion the accuracy of attributing the air industry’s near bankruptcy 
to the single factor of fare level; and obviously the carriers, rather than the 
Board, were responsible for the low 1946 level of fares. On the other hand, the 


4 Order Serial No. 2164, dated February 27, 1943. 

“4 Order Serial No. 2302, dated June 10, 1943; 2344, dated July 7, 1943: 5102. dated 
August 21, 1946. 

15 Order Serial Nos. 3350, 3351, 3352, and 3353. 

1 Order Serial Nos. 3950, 3951, 3952, and 3 
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Board was to blame for permitting itself to be maneuvered into decisions deter- 
mined without an evidentiary hearing similar to the one here being dismissed 
by the majority. 

History repeated itself in 1948. After two years of very serious losses experi- 
enced by almost all of the trunklines and despite passenger fare increases in 1947, 
the Board called a conference of the trunklines to be attended by the Board, 
its staff and the heads of the trunkline carriers. As stated in the Press Release, 
this meeting was “for the purpose of discussing various problems relative to 
passenger fares and airline costs”.” 

Just as the majority is advocating now in 1953, the Board’s staff had in 1948 
prepared a study entitled, “Selected Statistics Pertaining to the Economic Con- 
dition of the Air Transport Industry.” This study, and the facts which it pre- 
sented, were to provide a basis for formulating corrective action. After the 
conference had been concluded with no agreement reached, the airline fare pic- 
ture was in a highly confused state. Various changes were made in airline 
fares, but it should be noted that these changes were made by individual air- 
lines themselves and were made just as much in spite of the conference as be- 
cause of it. In the absence of a formal proceeding, the Board could not direct 
appropriate action. The 1948 conference, therefore, again without an eviden- 
tiary hearing or investigation in any sense, was completely ineffectual. For the 
third time, air fare changes were made by the airlines without adequate con- 
sideration and review by the Civil Aeronautics Board. 

The foregoing very brief record indicates that, just like the legendary road to - 
perdition, the Board’s “road” was “paved with good intentions”; it was also 
well interlaced with detours and dead ends. Decisions simply were not being 
made on the basis of facts and principles adduced at a hearing which, as I under- 
stand it, is the basic purpose of any investigation. The Board’s experience with 
its 1948 conference should indicate that a staff study is no substitute for an 
evidentiary hearing before an Examiner. This is particularly true where, as 
here, the Board already knows, on the basis of the exhibits filed by the parties, 
that a basic conflict exists which cannot be resolved by further staff study. 

As I see it, the majority’s action in this case is simply a repetition of one of 
the most unfortunate phases of the Civil Aeronautics Board’s history. I cannot 
justify in my own mind a continuation of what appears to be a Board policy 
which flouts an express admonition in section 2 of the Civil Aeronautics Act. 


“PENNY WISE AND POUND FOOLISH” 


Entirely aside from the admonitions of the Civil Aeronautics Act and the 
past difficulties which have resulted in part, at least, because of the lack of a 
soundly determined Board passenger fare policy, the present investigation is 
required by the overwhelming importance of passenger revenues in the overall 
airline revenue picture. The following table segregates the total domestic trunk- 
line revenues from 1939 to 1952 into their principal categories : 


Source of domestic trunkline revenues, 1939-52 


Percent of 
In thousands total 


Passenger revenues .-.----- anti ei oan aca taeeae a. 
hE a at EE ER - SE yk | ls I: 437, 489 
Air express and freight. _ -__- seaes SE, 234, 409 
Other ehtainetiodies cdtinie chen bodies dade l 94, 242 


4, 321, 919 


In view of the fact that passenger revenues have accounted for more than 
82 percent of all revenues received by our trunklines in the last 14 years, it 
seems incredible to me that we have not yet carried through an investigation 
into the principles upon which passenger rates have been sporadically raised 
and lowered, and principles upon which the overall passenger fare level is 
justified. 

The Board’s devotion through the years to the airmail pay problem serves 
to point out what appears to me to be its somewhat distorted sense of values. 


17 CAB Press Release 48—64, dated August 10, 1948. 
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The highly trained staffs of every airline and of this Board have spent literally 
hundreds of thousands of man-hours (and even more dollars) in developing 
techniques to evaluate managerial economy and efficiency so that this Board can 
determine just what is a reasonable level of mail pay for individual airlines 
or groups of airlines. It is certainly proper that this has been done and I am 
confident that the tremendous amounts of time and money expended by the 
;ourd and the earriers in this effort have been well spent. 

It must be recognized, however, that pursuant to all of this hard and expensive 
work less than 438 millions of dollars have been paid by the Federal Government 
to the domestic trunklines in the form of mail pay in the entire 14 years of the 
Board’s existence. In striking contrast, the airline passengers of this country 
whom this Board is duty bound to protect, have paid eight times that amount 
of money to our domestic trunklines in the same period. 

Within the last year another aspect of the overall problem developed, which 
serves to highlight the anomalous lack of interest displayed by the majority 
in the passenger-fare question. Just 13 months ago on April 9, 1952, a majority 
of the Board authorized a one dollar per ticket passenger-fare increase. I 
dissented from this action on the grounds that the total amount of money in- 
volved an additional levy against the air travellers of this country of some 
16 million dollars a year (according to the figures of the carriers themselves) 
and I felt that this substantial an increase in passenger charges should not be 
made before a factual record had been established in an investigation. With no 
such record and based only on facts submitted by the airlines (the accuracy 
and significance of which were open to serious question as I pointed out) the 
majority nevertheless gave its blessing to this additional $16 million levy. 

Contrast this hurried action with the Board’s serious concern, expressed both 
to Congress and the general public in testimony and speeches, regarding the 
size of the local service carrier subsidy bill which approximates 23 million 
dollars per year. In defense of that subsidy bill the Board can at least say that it 
has thoroughly investigated management efficiency, disallowed costs which it 
has found to be excessive, recognized only that amount of investment which 
has been reasonably used in the public interest and has in other words a full 
factual record, open for the examination of any interested party upon which 
to support its decisions. No such basis existed, of course, for the 16-million- 
dollar inerease in air passenger fares, granted on April 9, 1952. 

The table on page 11 shows that since 1939 air express and freight revenues 
of our domestic trunklines, totaling $234 million, accounted for only 5.4 percent 
of all revenues of these airlines. In August 1947, however, the Board instituted 
the Air Freight Rate Investigation“ to determine whether freight rates and 
charges were unjust or unreasonable under various sections of the Civil Aero- 
nauties Act. After public hearing in February 1948 before one of its Examiners, 
the Board issued its first opinion in this investigation in April of that year.” 
In many supplemental opinions and orders, the minimum rates determined in 
is April 1948 decision by the Board were modified.” 

Just as in the case of the Board’s labors in mail rate proceedings, I am sure 
that the time and effort spent in evolving ratemaking principles to be applied 
in the air freight field was worthwhile. All of the labor, however, concerned 
itself with only the air freight portion of the $234 million total, a total which 
comprised less than 6 percent of the total revenue received by our trunklines in 
the last 14 years.” 

In contrast to the substantial and laudable progress made by the Board in 
the air freight rate field, there has been practically none in the area of passenger 
rates, affecting some 82 percent of total trunkline revenues. The Board’s ap- 
parent predilection with relatively small problems in the overall sense can be 
accurately described in my opinion as a penny-wise, pound-foolish philosophy. 


% Order Serial No. E-754, adopted August 15, 1947. 

'° 9 CAB 340, decided April 21, 1948. 

” Orders Serial Nos. E-1415, E-1639, E-1806, E-2023, E—-2184, E-2697, E-4048, E-4121, 
E-4890, E-4808, E-5648, E—6698, and E—6706. 

“The Air Freight Rate Investigation was prompted, of course, by an actual rate war 
among the air carriers—scheduled and nonscheduled—most interested in the development 
of air cargo. In a sense, then, that investigation was forced upon the Board, in a manner 
unlike the present passenger fare problem. Small comfort can be derived from that 
fact, however, since as I later point out (p. 21) this Board was established to protect the 
public interest, upon the Board’s own initiative when necessary—rather than solely in 
those cases where organized pressure groups cause sufficient “public clamor” to overcome 
Board inertia. The effects of an unsound fare policy may be far more disastrous in the 
long run, even though less dramatic, than those of a rate war. 
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FACTS ALREADY KNOWN REQUIRE THIS INVESTIGATION 


Thus far I have argued for a continuance of our investigation of passenger 
fares because of the specific terms of the Civil Aeronautics Act and the preoccu- 
pation of the Board with rate matters in other fields in which airline revenues 
have amounted to only a fraction of those in the passenger field. Aside from 
either of these reasons for continuing the passenger fare investigation, however, 
I am convinced that its continuance is required in the public interest by the 
trends in financial results of our domestic trunklines. 

I propose to discuss these trends in operating results not only because they 
argue for the continuance of the investigation but also since they indicate clearly 
to me that anything short of a formal, public investigation—such as a Board 
staff study without a hearing—can consist only of a refinement of facts which 
are already well known now by the Board. No really useful purpose will there- 
fore be served by such a staff study. The net effect of the study can only be 
further delay in a matter which has already been allowed to drag on entirely 
too long. 

When the study is completed the Board will be in almost an identical position 
to its present one or to its position of a year ago when this investigation was 
started. Whether the study indicates the need for adoption of a tapering fare 
structure, whether it shows that short-haul fares might be increased another 
dollar while long-haul fares might be decreased a dollar, and whatever it shows 
as to the reasonableness or unreasonableness of airline earnings or new techniques 
suggesting abandonment of earnings on investment in favor of the operating ratio 
technique of determining profits (a proposal made by some industry spokesman 
intended to produce greater financial stability to the airlines)—none of these 
findings, however well substantiated, can be activated by this Board without first 
holding a public hearing and investigation. 

The factual record achieved by our airlines and particularly the recent trends 
in operating results belie the arguments of the carriers and the majority that 
this investigation is ill timed and will necessarily be unfruitful. Briefly sum- 
marized, these arguments include the claim that airline profits have not been 
and are not excessive, that air fares have not gone up as have other consumer 
prices despite general inflationary trends and increasing costs to the airlines and 
finally, that since there is no public clamor for the investigation, why not call 
it off? 

The mere statement of these arguments indicates their controversial nature 
and the possible error resulting from a complete acceptance of the “facts” upon 
which they are based. It is simply a truism for me to state that these very 
arguments bring into sharp focus the obvious need for this investigation to de- 
termine just what the facts are, all of them, and what they mean. 

I have reproduced on the chart below the profit on investment after taxes for 
our domestic trunklines since 1938. The solid straight line portrays the average 
profit earned by the carriers during the entire 14-year period. The dashed line 
represents a five-year moving average profit. 


Profit on Investment After Taxes 
Domestic Prunklines 


(1st Years - June 30, 1938- Dec. 31, 1952) 


-~» Calendar Years <-~ 


143 Year Average 
-~--- Five-Year Moving Average 
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It will be noted that for the five years ended December 31, 1952, our domestic 
trunklines earned a profit on investment after taxes of almost ten percent (9.93 
percent). I have also shown on the chart an estimate of what this profit figure 
will be at the end of the present year, 1953. Assuming that our trunklines realize 
in 1953 the same profit which they actually earned in 1952 and assuming further 
a reasonable increase in their investment base similar to that experienced in 
1952 over 1951, our domestic trunklines in the five years ended December 31, 
1953, will probably have averaged more than 12% percent (12.55 percent) on in- 
yestment after taxes. 

Again, this fact doesn’t impel me to the conclusion that some drastic and 
immediate cut in passenger rates is required; but it certainly indicates the 
desirability of an investigation of this problem in the public interest, rather than 
merely the need to begin a study of the facts. 

Further staff study, no matter how elaborate, cannot alter the fact that airline 
profits exceeded 14 percent after taxes in 1951; and have likewise, in 1952, 
exceeded that figure. Recently reported earnings of many of our trunklines in- 
dicate, furthermore, that the first quarter of 1953 brought with it much greater 
profits than those experienced in that quarter in 1952. The Board already knows, 
and therefore needs no staff study to find out, that on a five-year moving average 
basis airline profits are increasing, and have done so since this investigation 
began. To whatever extent airline earnings, therefore, prompted a unanimous 
toard one year ago to begin this investigation, that same argument applies with 
greater force now. Certainly the facts as to airline profits cannot be used as 
a reason for now dropping the investigation and perhaps that is why the matter 
is not really discussed by the majority. 

The fact that air fares have not increased as have other consumer prices is 
certainly significant. It must also be admitted, however, that airline costs have 
actually declined over the last 14 years, so that to my mind the conclusion to be 
drawn from the first proposition is open to question. The facts as to trends in 
unit expense and unit revenue are shown in the following chart: 


Passenger Revenue Per Passenger Mile 


and Total Operating Expense Per Passenger Mile 
Domestic Trunklines 


4 


45 
~-- Calendar Years —— 


It is immediately apparent, as the airlines claim, that passenger revenues in 
the 1950-52 period were only slightly higher per passenger mile than they were 
before the war in 1939-41. It is equally apparent, however, that unit expenses 
on the same basis were appreciably lower in the last three years than they were 
before the war. 

I have shown these revenue and expense trend lines on a passenger-mile basis 
because the airlines have argued continually on that basis about the lack of 
increase in passenger fares. If we measure operating expenses (and not only 
passenger revenues but all commercial revenues) oa ton-mile basis, the sa.ue 
picture is presented somewhat more accurately. 

I have made such a comparison and have found that in the three prewar 
years—1989, 1940, and 1941—commercial revenues per revenue ton-mile averaged 
49 cents. In the three most recent years—1950, 1951, and 1952—-such commer- 
cial revenues averaged 51.6 cents, for an increase of only 5.3 percent. In strik- 
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ing contrast, however, operating expenses per revenue ton-mile, which had aver- 
aged in the earlier years 61.5 cents per ton-mile, had declined to 47.4 cents per 
ton-mile for a decrease of 23 percent.” 

It is therefore at least debatable how much has been shown by the statement 
that air fares haven’t gone up as have other prices. Why should they have, 
when, through increased efficiency of management and equipment operated, ex- 
penses have gone down for the airlines at a rate unmatched by almost any other 
industry? 

It is the purpose of the General Passenger Fare Investigation to evaluate the 
significance of statements like this and to make sure that not only these state- 
ments and the facts supporting them be examined, but also that other statements 
and facts of equal or greater significance should be thoroughly explored. 


FARE INVESTIGATION VERSUS COACH DEVELOPMENT 


The majority points to the uncertainties of the present situation in regard 
to overall traffic volumes and to future financial uncertainties which may result 
from the further expansion of coach services. The majority proposes to dismiss 
the present fare investigation lest an inquiry into earnings levels of the trunk- 
lines discourage the carriers from further expansion of air coach service. This 
argument assumes that the only outcome of this case will be an overall reduction 
in fares, and I have already shown that this assumption is fallacious. 

The majority implies, further, that continued high carrier earnings will in 
fact cause the airlines to greatly expand coach services. The record does not 
support this hope. Despite the high earnings levels of the last several years, 
air coach expansion by our trunklines was slow, particularly in its early stages, 
and even today—more than seven years after the service was introduced to the 
travelling public in this country—it is confined for the most part to only our 
most lucrative markets. This history, therefore, impugns the validity of the 
“more earnings, more coach” argument. 

The majority in this argument also presumes that a continued expansion of 
low fare air coach service must adversely affect earnings. The best answer to 
this fear is the fact that air-coach operations have consistently been profitable, 
and as I have pointed out in written dissents and directly to the public, the in- 
creasing development of low fare air coach passenger revenues represents the 
most favorable aspect of the entire airline situation today. Its continued expan- 
sion by broadening and stabilizing the revenue base of our air carriers, can be 
the economic salvation of the airline industry. Low fare coach service has been 
offered the air travellers in this country since 1946. Now, in 1953, in its eighth 
vear, coach service should not have to be sold to the airlines—the airlines ought 
to be and are selling it to the general public. In view of these facts, it ill behooves 
the majority, I think, to attempt to justify its dismissal of the general passenger 
fare investigation on the grounds of the air coach program—a program which 
has met the unqualified approval of the traveling public, and has justified the 
faith of its most sanguine proponents. 


THE “PUBLIC CLAMOR” ARGUMENT 


The final argument advanced by the airlines is that the investigation should 
be terminated since there is no public clamor for its continuance. One effective 
answer to this is simply that I find no reference in the Civil Aeronautics Act to 
the principle that this Board has been established by the Congress of the United 
States to conduct only those inquiries which have arisen in response to a public 
clamor. How one can read the declaration of policy set out in section 2 of that 
Act and feel that the Board’s investigations should be relegated to the position 
of responding to outside pressures and should not be those which the Board 
instigates on its own initiative completely escapes me. 

The Congressional mandate contained in the Act which created this Board is 
crystal clear. At almost every place in that Act in which the Board is given some 
power to regulate, promote, develop, and encourage air transportation in all of 
its various phases, the Board is adjured to do so if necessary in the publie inter- 
est on its own initiative. « 


22 This decline in unit expense is accounted for in large part by the Phenomenal increase 
in airline employee productivity during the past decade. Revenue ton-miles per trunk- 
line employee in 1951-52 averaged 18,777, an increase of 121 percent over the productivity 
in the years 1940-41. It should also be noted that this employee productivity is still 
increasing—that of 1952 being eight percent higher than that of 1951. Here again, there- 
fore, recent trunkline trends argue for a continuance, rather than a cessation of this 


investigation. 
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Furthermore, the absence of “clamor” does not mean that the public is satis- 
fied with the present fare structure. I feel that the air travellers in this country 
nave already expressed themselves in a clear and vociferous fashion as to their 
interest in what they are being charged for air transportation. The spontaneous 
and avid acceptance of low fare air coach service in recent years is sufficiently 
clear testimony of their interest in fare matters to provide the Board with 
ample justification (if such is needed) for interesting itself in the passenger 
fare problem. 

As I have stated many times in other opinions, I cannot bring myself to 
believe that the Civil Aeronautics Board was established to act only responsively ; 
or should be dedicated to a philosophy of preserving the status quo a philosophy 
implicit in the responsive role which certain interests would have this Board play. 

It is up to the Civil Aeronautics Board to take the load in the development of 
sound principles and policy on matters, such as the one now before us, which 
importantly affect the welfare of the public and the airline industry. This is 
particularly true in matters such as airline prices where we have been given 
explicit instruction to do so by the Congress of the United States. I sincerely 
believe that the best interests of the airline industry, the traveling public, and 
the Government can only be served by a factual, professional look at airline 
fares as originally proposed by the order here being dismissed. 

JOSEPH P. ADAMS. 


APPENDIX A 


IssuES To BE RESOLVED IN THE GENERAL PASSENGER FARE INVESTIGATION 


a. Is the general fare level of domestic fares (standard and tourist) now exist- 
ing just and reasonable and, if not, what percentage increases or decreases on 
an overall basis should be permitted or prescribed? 

b. (1) Does a general policy of constructing fares so that the rate per mile 
varies with length of passenger trip result in fares which are unjust or un- 
reasonable, unduly preferential or prejudicial, or otherwise unlawful? 

(2) Does a general policy of constructing fares so that the rate per mile does 
not vary with length of passenger trip result in fares which are unjust or unrea- 
sonable, unduly preferential or prejudicial, or otherwise unlawful? 

c. Does the dollar-per-ticket increase result in fares which are unjust or un- 
reasonable, unduly preferential or unduly prejudicial, or otherwise unlawful? 
And if found to be unlawful, what changes in such fares should be permitted or 
prescribed therein and how should such changes, if any, be effected? 

d. Is the charging of first-class fares on segments of flights designated and 
operated as coach flights unjust or unreasonable, unduly preferential, or preju- 
dicial, unjustly discriminatory, or otherwise unlawful? And if found to be 
unlawful, what changes in such fares should be permitted or prescribed therein 
and how should such changes, if any, be effected. 

General Passenger Fare Investigation, Docket No. 5509, Order Serial No. 
'-7037, dated December 16, 1952. 


OrDER E—7376 


UNITED STATES OF AMERICA, CIVIL AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., on the 
14th day of May 1953 


Docket No. 5509 


In the Matter of General Passenger Fare Investigation Between Points Within 
the Continental Limits of the United States of Various Certificated Air 
Carriers 


ORDER DISMISSING PROCEEDING 


In accordance with the attached opinion, 
It Is OnpERED: That this proceeding be dismissed. 
By the Civil Aeronautics Board. 
[SEAL] M. C. Mutriean, Secretary. 


76975—56——6 
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Mr. Hrserron. I certainly agree with that portion of the statement 
where you made reference to the healthy result of real competition, not 
just artificial competition. It seems to me in the field of rates this 
committee has an opportunity to be of great service to the users of 
those facilities and to those who are interested in a sound railroad and 
air and steamship or freight transportation. 

Mr. Boees. You know of the history pretty generally of the air- 
coach business on airlines, and that was just the result of some competi- 
tion. 

Mr. Hesevron. There is one other thing that I want to ask you about 
and that is the international rates and fares. I do not know whether 
you refer to it in your statement, but it is my understanding that is 
done more or less through an industry conference agreement and | 
believe that there have been suggestions made by the President’s Air 
Coordinating Committee that power should be vested in the Federal 
Government to oversee and take action in terms of rates that our 
carriers charge for going overseas and their carriers charge for coming 
back to this county. Do you touch upon that in your statement? 

Mr. Bocas. No, I do not; but I think that it should be gone into, If 
you want to fly abroad today it is not a very easy thing to do, and I 
know in the case of steamship companies they are regulated by these 
conferences. I do not know what the situation is with regard to the 
airlines, but I imagine that Mr. Harris knows. 

Mr. Hesettron. Now may I ask one final question, just so I may be 
informed, and you can answer it either on or off the record, as you 
choose. Did you state how New Orleans was served? I mean by 
that, what companies, either trunklines or feeder lines. 

Mr. Boaes. Oh, there are quite a number of companies that serve 
New Orleans. 

Mr. Hesevton. Trunkline companies? 

Mr. Boees. Trunkline companies; right. 

Mr. Harris. And feeder lines? 

Mr. Borrs. And feeder lines. 

Mr. Hesevron. I mean trunklines to the Pacific from the north. 
Do you have more than one trunkline coming into New Orleans? 

Mr. Boaes. The principal one is Eastern. 

Mr. Hare. Does not American go in there? 

Mr. Boees. No, not from the East. 

Mr. Harris. You have Capital coming into New Orleans. 

Mr. Boeas. Capital comes in, if I remember correctly, from Pitts- 
burgh. 

Mr. Harris. From Chicago, does it not? 

Mr. Boggs. He said from the North. 

Mr. Harris. Well that is from the North. 

Mr. Boees. That is from the East, I thought. Delta and American 
also have interchanges. 

Mr. Heseitron. And Braniff? 

Mr. Boges. Yes, Braniff comes in, Taca, and there are others—Pan 
American. 

Mr. Heserron. I understand Pan American made application to 
serve the east coast from the North. 

Mr. Harris. Does Pan American serve New Orleans? 

Mr. Boges. Yes, it does. It flies a couple of South American routes 
that pass through New Orleans. 
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Mr. Hesston. Then does it go over to Miami? 

Mr. Bocas. No, it does not. National serves New Orleans, too. 1 
am not certain whether that list is all inclusive, or not; I think I men- 
tioned the principal ones. 

Mr. Heseiron. Will you supplement that in your final statement ? 

Mr. Boaes. Yes. I want to make the record clear that I am not 
complaining about any of these airlines. 

Mr. Hesevron. I did not catch that. 

Mr. Boees. I am not complaining about any of these airlines; I am 
not carrying any torch against any of these lines. 

Mr. Hesevton. I understand. I thought that the situation that con- 
fronts us, perhaps, in the Northeast, is the same situation that con- 
fronts you. 

Mr. Boggs. Right. 

Mr. Hesetton. I was interested in what is happening on the Pacific 
coast or anywhere else in this country. I think we need a sound na- 
tional air policy, and I think that is what you are for. 

Mr. Boees. Correct. 

Mr. Hese.ron. Could you tell us more about the feeder service? 
Has that developed about as rapidly as you believe it should develop 
and is it satisfactory, in your opinion ? 

Mr. Boggs. That is a hard question for me to answer in my particular 
area, because that would require some knowledge of the smaller com- 
munities in the Mississippi-Louisiana-Arkansas sections and that area. 
I have an impression—and I do not want to make this as a statement of 
fact—that that has not developed as well as we had hoped for it to 
develop. 

The Cuarman. May I inquire, Mr. Boggs, before there are any 
other questions : I understood there were some bills of your own before 
your own committee ? 

Mr. Boees. That is right, Mr. Chairman. 

The Cuairman. I mention that so that we can give you time and 
not crowd you too much. 

Are there any other questions and, if so, I hope they can be very 
brief in order to give Mr. Boggs time to get to his own committee in 
support of his own bills? 

Mr. Wuu1ams. I would like to state to Mr. Boggs, as he already 
knows, that I am in complete sympathy with the purpose of the in- 
vestigation he has suggested. I would like to offer one small amend- 
ment to his suggestion that we look into the New Orleans-Mexico City 
route, that is, that we not only look into that but also look into the 
applications that have been filed for through service from Jackson, 
Miss., to Washington and New York. I believe it is urgent in New 
Orleans, too. 

_Mr. Boeas. Right. And I might say to the gentleman from Missis- 
sippi that his community of Jackson has been very much interested in 
that Mexico City service. 

Mr. Wut1aMs. I know they are. 

Mr. Boges. And your mayor has been very helpful, although I do not 
think anybody has achieved anything. 

The Cuamman. Are there any further questions? 

Mr. Fiynr. Mr. Boggs, I was very much interested in the editorial 
which you brought to us today. It received considerable comment in 
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one of the newspapers in Atlanta, Ga., according to my recollection, 
rought to us 


and they editorially commented on this statement you 
today and endorsed it. 

In this connection and in connection with the thought expressed in 
that editorial, I am informed in the press now that there has been an 
application pending for a major certificating and major rerouting 
of certificated areas which they thought needed better service than 
they now receive, that has been pending before the Civil Aeronautics 
Board since 1947. I sincerely hope that is not true; but, if it is true, 
I know you join with this committee in the hope it can be remedied 
as rapidly as possible. 

Mr. Bocas. That is a fact. You will find some applications before 
the CAB that go back to 1947 and maybe before that. 

Mr. Fiynt. I just want to say that any application that is 8 years 
old, if it is ever acted on, may be acted on based upon facts set out 
in the application which have completely changed since the time the 
application was submitted. They may have changed for the better, 
or may have changed for the worse. I know some of those things 
have excited the interest which I have in connection with this same 
through service to which you referred in your very brief colloquy 
with the gentleman from Mississippi, Mr. Williams, and all of us 
are interested in this thing. But one thing I would like to ask about 
is for just a little further information on the certificate you refer to. 
I believe you referred to a certificate that had been authorized 
approximately 10 years ago for a direct route from New Orleans to 
Mexico City. Are there any pending applications by any trunklines 
or international air carriers to obtain a franchise and right to operate 
on that certificated route? 

Mr. Boses. Oh, yes, quite definitely. 

Mr. Fiynt. And have some of those been pending almost as long 
as the 10-year period to which you refer ? 

Mr. Boees. Oh, surely. Practically all have applied for it. 

Mr. Fiynt. I would just like to say it is an unusual situation where 
some applications cannot be acted upon in 7, 8, 9, or 10 years and 
others can be acted on in about 7 minutes. 

Mr. Boees. I think it would bear looking into. 

Mr. Fiynt. I have one more question in line with the companies you 
listed which go to New Orleans now. Does Panagra come into or go 
out of New Orleans? 

Mr. Boees. Not to my knowledge. 

The CHamman. With reference to Air-France’s operation from 
New York to Mexico City, is that a nonstop operation ? 

Mr. Boggs. Yes, it is. 

The Cuarrman. Are there any other questions? I am sure there 
would be other questions if Mr. Boggs did not have a pressing en- 
gagement. I know I would like to question him still further; but, 
if there are no other pressing questions at this point, we thank you 
for your appearance and hope you will get to your committee in time 
to get your bills reported. 

Mr. Boees. Mr. Chairman, I should like to express my appreciation 
to you and to the members of the committee for permitting me to come 
here today. Also, I would like to congratulate you on the job you are 
going to undertake. Thank you very much. 

The Cuarrman. Thank you. The committee will stand adjourned. 
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TUESDAY, JANUARY 17, 1956 


Hovuse oF REPRESENTATIVES, 

SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 

OF THE COMMITTEE ON INTERSTATE AND Foreign COMMERCE, 
Washington, D.C. 

The subcommittee met at 10:10 a. m., pursuant to call, in room 
1334, New House Office Building, Hon. Oren Harris (chairman of the 
subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The Subcommittee on Transportation and Communications is meet- 
ing this morning to continue hearings on civil air policy which were 
started last session by the entire committee. We take up specific bills 
which have been introduced on the subject, H. R. 4648 by the chairman 
of the committee, and H. R. 4677 by Mr. Hinshaw, to amend the Civil 
Aeronautics Act of 1938. 

(H. R. 4648 and H. R. 4677 are as follows:) 


[H. R. 4648, 84th Cong., 1st sess.] 
A BILL To amend the Civil Aeronautics Act of 1938, as amended, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Civil Aero- 
nauties Act of 1955.” 

Sec. 2. Paragraph (2) of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is further amended by striking out the proviso and inserting a new 
proviso as follows: “Provided, That (a) the Board may by order relieve air car- 
riers who are not directly engaged in the operation of aircraft in air transporta- 
tion from the provisions of this Act to the extent and for such periods as may 
be in the public interest, and (b) That the provisions of title IV of this Act shall 
not be applicable to any air carrier engaged exclusively in commerce between 
places within a single State.” 

Sec. 3. Paragraph (3) of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is hereby stricken and paragraphs numbered (4), (5), and (6) are 
changed to (3), (4), and (5) respectively. 

Sec. 4. Paragraph (4) of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is hereby amended to insert after the phrase “an engine” the phrase 
“or propulsion device”. 

Sec. 5. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by inserting after paragraph (5) thereof new paragraphs, as follows: 

“(6) ‘Air contractor’ means any citizen of the United States who undertakes, 
whether directly or indirectly, or by lease or any other arrangement, to engage 
in air contract service: Provided, That the provisions of title IV-A of this Act 
shall not be applicable to any air contractor engaged exclusively in commerce be- 
tween places within a single State. 

“(7) ‘Air contract service’ means interstate, overseas, or foreign air con- 
tract service. ‘Interstate air contract service,’ ‘overseas air contract service,’ 
and ‘foreign air contract service,’ respectively, mean the carriage under indi- 
vidual contracats or agreements (otherwise than in air transportation) by air- 
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craft of persons or property for compensation or hire in commece between, 
respectively, 

“(a) a place in any State of the United States or the District of Co- 
lumbia and a place in any other State of the United States or the District 
of Columbia; or places in the same State, Territory, or possession of the 
United States, or the District of Columbia ; 

“(b) a place in any State of the United States or the District of Co- 
lumbia or any place in a Territory or possession of the United States; or a 
place in a Territory or possession of the United States and a place in any 
other Territory or possession of the United States; and 

“(¢e) aplace in the United States and any place outside thereof ; 

whether such commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation. 

“(8) ‘Air navigation’ means the operation or navigation of aircraft in com- 
merce or otherwise (A) upon any airport in the United States or in the air- 
space over the United States, or (B) to or from any place in the United States 
whether or not through the airspace over the United States.” 

Sec. 6. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by changing the numbers of paragraphs (7) through (19) to (9) through (21), 
and by inserting after paragraph (21) a new paragraph as follows: 

(22) ‘Foreign air contractor’ means any person not a citizen of the United 
States who undertakes, whether directly or indirectly, or by lease or any other 
arrangement, to engage in foreign air contract service.” 

Sec. 7. Paragraph 15 of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is amended by striking out subparagraph (a) thereof and inserting in 
lieu thereof the following: “an individual who is a citizen or national of the 
United States or one of its possessions, or.” 

Sec. 8. (a) Paragraph 18 of section 1 of the Civil Aeronautics Act of 1938, 
as amended, is amended to read as follows: 

“(18) ‘Federal airway’ means a portion of the navigable airspace of the 
United States identified by an area on the surface of the earth designated or 
approved by the Secretary of Commerce as suitable for navigation of aircraft. 

“(b) The Civil Aeronautics Act of 1938, as amended, is amended by striking 
out the phrase ‘civil airway’ wherever that term appears and inserting in lieu 
thereof the phrase ‘Federal airway.’ 

Sec. 9. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out the two paragraphs defining interstate, overseas, and foreign 
air transportation, and interstate, overseas, and foreign air commerce and insert- 
ing in lieu thereof a new paragraph, as follows: 

“93. ‘Interstate air transportation’, ‘overseas air transportation’, and ‘foreign 
air transportation’, respectively, mean the carriage by aircraft of persons or 
property as a common carrier for compensation or hire, or the carriage of mail 
by aircraft, in commerce between, respectively— 

“(a) a place in any State of the United States or the District of Colum- 
bia, and a place in any other State of the United States, or the District of 
Columbia; or between places in the same State, Territory, or possession of 
the United States, or the District of Columbia; 

“(b) a place in any State of the United States, or the District of Colum- 
bia, and any place in a Territory or possession of the United States; or 
between a place in a Territory or possession of the United States, and a 
place in any other Territory or possession of the United States; and 

“(e) a place in the United States and any place outside thereof ; 

whether such commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation.” 

Sec. 10. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by changing the number of the paragraph defining “landing area” to “(24)” and 
renumbering the remaining paragraphs of section 1 accordingly. 

Sec. 11. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out paragraph (31) and inserting in lieu thereof a new paragraph 
as follows: 

“(31) ‘Possessions of the United States’ mean— 

“(a) the Commonwealth of Puerto Rico. notwithstanding the Act of 
July 3, 1950 (64 Stat. 319), and the Act of July 3, 1952 (66 Stat. 327) ; 

“(b) the Canal Zone, but nothing herein shall impair or affect the juris- 
diction which has heretofore been, or may hereafter be, granted to the 
President in respect to air navigation in the Canal Zone; 
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“(c¢) the Trust Territory of the Pacific Islands, but nothing in this Act 
shall be construed to imply that the United States claims or exercises 
sovereignty over such trust territory; and 

“(d) all other possessions of the United States.’ 

Sec. 12. Section 2 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out paragraphs (e) and (f) of such section, and inserting in lieu 
thereof the following new paragraphs: 

“(e) the regulation of air contract service in such manner as to assure 
the highest degree of safety therein, to meet the specialized needs of shippers 
for air contract service and to avoid the impairment of sound economic con- 
ditions in air transportation ; 

“(f) the regulation of air navigation in such manner as to best promote 
its development and assure the highest degree of safety; and 

“(g) the encouragement and development of civil aeronautics.” 

Sec, 13. Section 8 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out the phrase “air commerce” and inserting in lieu thereof “air 
navigation”. 

Sec. 14. Subsection (f) of section 401 of the Civil Aeronautics Act of 1938, as 
amended, is amended by striking out the phrase “service to be rendered” in the 
first sentence thereof and inserting in lieu thereof the following phrase: “type 
and character of the service to be rendered”. 

Sec. 15. Subsection (h) of section 401 of the Civil Aeronautics Act of 1938, 
as amended, is amended by inserting the figure “(1)” at the beginning of the 
subsection and by inserting at the end thereof the following two paragraphs: 

“(2) The Board, upon petition or complaint or upon its own initiative, shall 
by order, entered after notice and hearing, suspend or revoke any certificate 
authorizing its holder to engage in air transportation if at any time it finds that 
the holder thereof is not a citizen of the United States: Provided, That the 
Board whenever it deems such action to be in the public interest, may postpone 
the effective date of such suspension or revocation for such period of time as it 
may deem necessary to permit the submission to and approval by the Board, 
and the consummation, of a plan or plans of reorganization of the holder de- 
signed to reestablish its status as a citizen. 

“(3) The Board, upon petition or complaint, or upon its own initiative, after 
notice and hearing, may by order require any air carrier to make reasonable 
extension of its existing service if the Board finds (a) that such extension is 
required by the public convenience and necessity or for the maintenance of 
cooperative relationships between the United States and any foreign country 
or otherwise to further national policy; (b) that the expense involved will not 
impair the ability of such air carrier to perform its duty to the public under 
its existing certificate or certificates; and (c) such extension will not duplicate 
an existing service by an air carrier. Any such order shall provide for such 
amendment of the certificate or certificates held by such air carrier as may be 
necessary because of such extension: Provided, That if the Board requires any 
air carrier to extend its service in air transportation otherwise than between 
points in the continental United States (not including Alaska), it shall issue 
its order making such requirement only under such conditions as will assure 
to such carrier reasonable compensation for the service it is so required to 
perform.” 

Sec. 16. Section 402 of the Civil Aeronautics Act ef 1938, as amended, is 
amended by adding a new subsection as follows: 


“Authority to set aside rates, fares, charges, and service 


“(i) The Board, after notice and hearing, may set aside or suspend any rate, 
fare, charge, or service in foreign air transportation of a foreign air carrier or 
any classification, rule, regulation, or practice affecting such rate, fare, charge, 
or service, if it finds such action necessary in the public interest; and, during 
the pendency of such proceedings, may suspend any such rate, fare, charge, 
service, classification, rule, regulation, or practice.” 

Sec. 17. Subsection (a) of section 404 of the Civil Aeronautics Act of 1938, 
as amended, is amended by striking out the phrase “interstate and overseas”. 

Sec. 18. Paragraph (2) of section 416 (b) of the Civil Aeronautics Act of 
1958, as amended, is amended by inserting at the beginning of said paragraph 
the following: 

“The Board shall not exempt any air carrier from the requirement of sub- 
section (a) of section 401 of this title except (A) in the case of an air carrier 
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all of whose operations in air transportation are performed with fixed wing 
aircraft, the maximum gross takeoff weight of which does not exceed twelve 
thousand five hundred pounds, or (B) where such air carrier holds a certificate 
of convenience and necessity and such exemption is issued for the purpose of 
permitting such air carrier temporarily to supplement the service authorized 
thereby. Notwithstanding any other provision of law any exemption issued 
under section 416 of the Civil Aeronautics Act of 1938, as amended, which would 
be prohibited by this paragraph, if not previously terminated by the Board in 
the course of proceedings under this Act, is hereby terminated one year after 
the date on which this section becomes effective.” 

Sec. 19. The Civil Aeronautics Act of 1938, as amended, is amended by insert- 
ing after title IV thereof the following new title: 


“TITLE IV-A—AIR CONTRACT SERVICE REGULATION 
“LICENSE OF AIR CONTRACTORS 


“License Required 


“Sec. 450. (a) No person shall engage in any air contract service unless 
there is in force a license issued by the Board authorizing such person to engage 
in such service. No license to engage in any interstate or overseas air contract 
service shall be issued under this section to any person who is not a citizen of 
the United States. Any person engaged in any air contract service at the time 
this title becomes effective may continue such operations for a period of one 
hundred and twenty days thereafter without a license and, if application for 
such license is made within such period, such person may, under such regula- 
tions as the Board may prescribe, continue such operation until the Board has 
passed upon such application. 


“Application for License 


“(b) Application for a license (1) shall be made in writing to the Board and 
shall be verified; (2) shall contain a detailed description of the points or areas 
between which or the areas within which service is proposed, the particular 
type of operation proposed, the type of aircraft to be utilized, the commodity 
or commodities or classes thereof proposed to be transported; (3) shall be ac- 
companied by copies of all contracts for air contract service which the appli- 
cant has entered into and under the terms of which the applicant proposes to 
operate; (4) shall be in such form and contain such other information as the 
Board may by regulation require; and (5) shall be accompanied by proof of 
service upon such interested persons as the Board shall by regulation require. 


“Notice and Hearing 


“(c) Upon the filing of any such application, the Board shall give due notice 
thereof (1) to the public by posting a notice of such application in the office of 
the secretary of the Board, and (2) to such persons as the Board may by regula- 
tion determine. Any interested person may file with the Board a protest or 
memorandum of opposition to or in support of the issuance of a license. A 
public hearing shall be held on such application if the applicant, or any person 
having a substantial interest in the proceeding, shall so request within such 
time as the Board shall by regulation provide, and the Board shall dispose of 
such application as speedily as possible. 


“Tssuance of License 


“(d) The Board shall issue a license authorizing the whole or any part of 
the air contract service covered by the application, if it finds that the applicant 
is fit, willing, and able properly to perform such service and to conform to 
the provisions of this Act and the rules, regulations, and requirements of the 
Board hereunder, and that such service, and the performance thereof by the 
applicant, are consistent with the public interest; otherwise such application 
shall be denied. If the Board finds that the public interest requires such service 
only for a limited period or periods, it shall issue a license only for such period 
or periods and any such license so issued shall be deemed not to have been issued 
with reference to an activity of a continuing nature. In considering whether 
the granting of an application for a license to a foreign air contractor is con- 
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sistent with the public interest, the Board shall take into consideration, among 
other things, the international obligations of the United States and the reciprocal 
treatment accorded air contractors and air carriers by foreign nations. 


“Terms and Conditions of License 


“(e) Each license issued under this section shall specify the maximum number 
of shippers to be served, the points or areas between which, or areas within 
which, air contract service is to be permitted, the nature of the traffic and scope 
of the business to be authorized thereby, and the commodity or commodities 
authorized to be transported: Provided, That in order to avoid performance by 
an air contractor of common carrier service, the Board shall not authorize any 
air contractor in any license to perform air contract service for any air freight 
forwarder or foreign air freight forwarder or to operate with more than eight con- 
tracts at any one time. There shall be attached to the exercise of the privileges 
granted by such license, or amendment thereto, such reasonable terms, con- 
ditions, and limitations as the public interest may require, including limitations 
on the minimum number of flights for which contracts may be made, except 
that no term, condition, or limitation shall restrict the right of the contractor 
to change or add contracts within the scope of the license or, consistent with 
the public interest, to change or add to its equipment or facilities for performing 
the authorized service; but such license shall not authorize operation as a 
common carrier. 


“Effective Date and Duration of License 


“(f) Each license shall be effective from the date specified therein and shall 
continue in effect until suspended or revoked as hereinafter provided, or until the 
Poard shall certify that operation thereunder has ceased, or if issued for a 
limited period of time under subsection (d) of this section, shall continue in 
effect until the expiration thereof, unless, prior to the date of expiration, such 
license shall be suspended or revoked as provided herein, or the Board shall 
certify that operations thereunder have ceased. 


“Authority To Modify, Suspend, or Revoke 


“(g) (1) The Board, upon petition or complaint or upon its own initiative, 
after notice and opportunity for hearing, may alter, amend, modify, or suspend 
any such license held by an air contractor, in whole or in part, if the public 
interest so requires, or may revoke any such license, in whole or in part, for 
intentional failure to comply with any provision of this title or any order, rule, 
or regulation issued hereunder or any term, condition, or limitation of such 
license: Provided, That no such license shall be revoked unless the holder there- 
of fails to comply within a reasonable time to be fixed by the Board, with 
an order of the Board commanding obedience to the provision, or to the order 
(other than an order issned in accordance with this proviso), rule, regulation, 
term, condition, or limitation found by the Board to have been violated. 

“(2) The Board, upon petition or complaint or upon its own initiative, after 
notice and opportunity for hearing, shall by order suspend or revoke any li- 
cense the holder of which was deemed by the Board to be a citizen of the United 
States at the time such license was issued or transferred to such person, if at any 
time it finds that the holder thereof is not a citizen of the United States: Pro- 
vided, That the Board, whenever it deems such action to be in the public in- 
terest, may postpone the effective date of such suspension or revocation for 
such period of time as it may deem necessary to permit the submission to and 
approval by the Board, and the consummation, of a plan or plans of reorgani- 
zation of the holder designed to reestablish its status as a citizen. 

“(3) The Board, upon petition or complaint or upon its own initiative, after 
notice to the holder, may alter, amend, modify, suspend, cancel, or revoke 
any such license held by a foreign air contractor, whenever it finds such ac- 
tion to be in the public interest. In determining the requirements of the public 
interest, the Board shall take into consideration, among other things, the inter- 
national obligations of the United States and the reciprocal treatment accorded 
air contractors and air carriers by foreign nations. 

“(4) Any interested person may file with the Board a protest or memorandum 
in support of or in opposition to the alteration, amendment, modification, sus- 
pension, cancellation, or revocation of a license. 





84 CIVIL AIR POLICY 


“Transfer of License 


‘“(h) No license may be transferred unless such transfer is approved by the 
soard as being consistent with the public interest. 


“Certain Rights Not Conferred by License 


“(i) No license shall confer any proprietary, property, or exclusive right in the 
use of any airspace, Federal airway, or air navigation facility. 


“DUAL OPERATIONS 


“Seo. 451. Unless, after notice and opportunity for hearing, the Board shall 
find for good cause shown that both a certificate of public convenience and 
necessity or a foreign air carrier permit issued under title IV and a license 
issued under this title may be so held consistently with the public interest— 

“(1) No person, or any person controlling, controlled by, or under com- 
mon control with such person, shall hold a certificate as an air carrier or 
a permit as a foreign air carrier authorizing it to engage in any air trans- 
portation over a route or within a territory if such person, or any such 
controlling person, controlled person, or person under common control, holds 
a license as an air contractor or foreign air contractor authorizing it to en- 
gage in air contract service over the same route or within the same ter- 

ritory ; and 
**(2) No person, or any person controlling, controlled by, or under common 


control with such person shall hold a license as an air contractor or foreign 
air contractor authorizing it to engage in any air contract service over a 
route or within a territory, if such person, or any such controlling person, 
controlled person, or person under common control, holds a certificate of 
public convenience and necessity or a permit as a foreign air carrier author- 
izing it to engage in air transportation over the same route or within the 
same territory: Provided, That nothing in this section shall prevent an air 
carrier holding a certificate of public convenience and necessity from con- 
tracting with the United States Government or a department or agency 
thereof for the provision of air contract services. 


“CONTRACTS AND SCHEDULES OF AIR CONTRACTORS 


“Filing of Schedules Required 


“Sec. 452. (a) Every air contractor and every foreign air contractor shall, to 
the extent and in the form and manner required by regulations of the Board, file 
with the Board, publish, and make available to the public schedules showing the 
rates and charges actually maintained and charged for the transportation of 
passengers or property in air contract service, and all rules, regulations, prac- 
tices, and services in connection with such service. No such air contractor, un- 
less otherwise provided by this title, shall engage in the transportation of pas- 
sengers or property in interstate, overseas, or foreign air contract service unless 
the rates and charges for such transportation by said carrier have been pub- 
lished, filed, and posted in accordance with the provisions of this paragraph. The 
Board is empowered to reject any schedule so filed which is not consistent with 
this section and such regulations. Any schedule so rejected shall be void. The 
rates and charges shown in any schedule shall be stated in terms of lawful money 
of the United States, but such schedules may also state fares and charges in 
terms of currencies other than lawful money of the United States, and may, in 
the case of foreign air contract service, contain such information as may be 
required under the laws of any country in or to which an air contractor or for- 
eign air contractor is authorized to operate. 


“Filing of Contracts Required 


“(b) Every air contractor and every foreign air contractor shall, to the extent 
and in the form and manner required by regulations of the Board, file with the 
Board any contract for air contract service between such air contractor or for- 
eign air contractor and a shipper. The Board shall not make public any such 
contract or any of the terms or conditions thereof, except as a part of the record 
in a formal proceeding where it considers such action consistent with the public 
interest: Provided, That if it appears from an examination of any such contract 
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that it fails to observe to the published schedule of the air contractor or foreign 
air contractor as required by this section, the Board may, in its discretion, make 
public such of the provisions of the contract as the Board considers necessary to 
disclose such failure and the extent thereof. 


“Observance of Schedule; Rebating Prohibited 


“(c) No air contractor or foreign air contractor shall charge or demand or col- 
lect or receive a less compensation for air contract service, or for any service 
in connection therewith, than the rates or charges specified in its currently ef- 
fective schedules; and no air contractor or foreign air contractor shall, in any 
manner or by any device, directly or indirectly, or through any agent or broker, 
or otherwise, refund or remit any portion of the compensation for such service 
or extend to any person any privileges or special services or facilities with re- 
spect to matters required by the Board to be specified in such schedules except 
those specified therein. 


“Notice of Schedule Charge 


“(d) No rate, or charge, for a new service shall be established and no reduc- 
tion shall be made in any rate, or charge, either directly or by means of any 
change in any rule, regulation, or practice affecting such rates, or charge or the 
value of service thereunder, except after thirty days’ notice of the proposed rate 
or charge for a new service or of the proposed reduction, filed and published in 
the aforesaid form and manner. The Board may, in its discretion and for good 
cause shown, allow the establishment of any rate, or charge, for a new service 
or the reduction of any rate, or charge, upon less notice, and may modify the re- 
quirements of this paragraph with respect to publishing, posting, and filing of 
such schedules, either in particular instances or by general order applicable to 
special or peculiar circumstances or conditions. 


“RATES AND SERVICE OF AIR CONTRACTORS 


“Sgro, 453. (a) It shall be the duty of every air contractor to establish, and 
observe, reasonable minimum rates, and charges for air contract service rendered 
by it, and to establish, and observe, reasonable classifications, rules, regulations, 
and practices to be applied in connection with said minimum rates, fares, and 
charges. 

“CLASSIFICATION AND EXEMPTION 


“Spc. 454. (a) The Board may make such just and reasonable classifications 
of air contractors and of foreign air contracters according to citizenship, geo- 
graphical sections, types, or otherwise as it may deem to be in the public interest. 

“(b) (1) The Board may by regulation make any provision of this title (ex- 
cept this section and subsection 401 (1).) inapplicable to any or all air contractors 
so classified or grouped for such periods, or until such time, and subject to such 
terms and conditions, as it may deem to be in the public interest. Such action 
shall be taken with the objective of so adjusting the regulatory provision hereof 
to the changing conditions of the air contracting business as to avoid undue 
administrative burdens, or other undue or unwarranted burdens, upon any air 
contractor or air carrier or group or class of either. 

*(2) The Board shall not under the provisions of paragraph (b) (1) hereof 
exempt any air contractor from the requirements of subsection (a) of section 
450 of this title, except (A) to the extent that the air contract service performed 
by such air contractor is performed with aircraft, the maximum gross takeoff 
weight of which does not exceed twelve thousand five hundred pounds, or (B) 
where such air contractor holds a license authorizing air contractor service and 
such exemption is issued for the purpose of permitting such air contractor 
temporarily to supplement the service authorized thereby. 


“MISCELLANEOUS 


“Seo. 455. (a) The provisions of section 401 (1), 407, 408, 409, 410, 411, 412, 
413, 414, and 415 of this Act shall be applicable to air contractors and to air 
contract service: and for such purpose the term ‘air carrier’ as used in such 
sections Shall include ‘air contractor’, the term ‘certificate’ as used in such sec- 
tions shall include ‘license’, and references in such sections to ‘traffic’ or to ‘air 
transportation’ shall be deemed to include air contract traffic and service. 
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“(b) The provisions of sections 408 and 411 of this Act with respect to foreign 
air carriers shall be applicable with like effect to foreign air contractors, and for 
such purpose the term ‘foreign air carriers’ as used therein shall include ‘foreign 
air contractor’, and the references in section 411 to ‘air transportation’ shall be 
deemed to include foreign air contract service.” 

Sec. 20. Section 601 of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out the phrase “air commerce” wherever it appears therein 
and inserting in lieu thereof the phrase “air navigation”; by striking out in the 
first sentence of subsection (a) thereof the phrase “safety of flight in air com- 
merce” and inserting in lieu thereof “safety of flight in air navigation (including 
the safety of persons and property on the ground)”; by inserting after the phrase 
“air carriers” in paragraph (5) thereof the phrase “and air contractors.” 

Sec. 21. (a) Section 604 of the Civil Aeronautics Act of 1988, as amended, is 
amended by striking out “arr CARRIERS” from the title thereof; and by inserting 
“or air contractor” after “air carrier’ wherever it appears therein ; and by insert 
ing “or air contract service” after “air transportation” wherever it appears 
therein. 

(b) Section 604 (b) of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out in the third sentence the words “, and the civil airways 
over which,”’. 

Sec. 22. Section 605 of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out the words “IN AIR TRANSPORTATION” in the title; by 
changing the present subheading of subsection (a) to “Duty of Carriers, Con- 
tractors and Airmen”; by inserting “or air contractor” after “air carrier” and 
by inserting “or air contract service” after “air transportation” wherever such 
phrases appear therein. 

Sec. 23. Section 609 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting “or air contractor” after “air carrier.” 

Sec. 24. (a) Section 610 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting “or air contractor” after “air carrier” wherever such 
phrases appear therein and by striking out the phrase “air commerce” wherever 
it appears and inserting “air navigation.” 

(b) Paragraph (2) of section 610 (a) of the Civil Aeronautics Act of 1938, as 
amended, is amended to read as follows: 

““(2) For any person to serve in any capacity as an airman in connection 
with any civil aircraft, aircraft engine, propeller, or appliance used or 
intended for use, in air navigation without an airman certificate authorizing 
him to serve in such capacity, or in violation of any term, condition, or 
limitation thereof, or in violation of any order, rule, or regulation issued 
under this title.” 

(c) Section 610 (a) of the Civil Aeronautics Act of 1938, as amended, is 
further amended by deleting the word “and” at the end of paragraph (5); by 
changing the period at the end of paragraph (6) to a semicolon and adding the 
word “and” ; and by adding the following new paragraph : 

“(7) For any person holding an air agency or production certificate, to 
violate any term, condition, or limitation thereof, or to violate any order, 
rule, or regulation under this title relating to the holder of such certificate.” 

Sec. 25. Section 803 of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out the phrase “air commerce” wherever it appears therein 
and inserting in lieu thereof the phrase “air navigation” ; and by inserting at the 
end of paragraph (7) thereof a new paragraph as follows: 

“(8) Cooperate with the several States and their political subdivisions 
and agencies in the establishment and maintenance of supplementary weather 
stations and facilities ;” 

and by changing the number on the final paragraph of such section from “(8)” to 
76)", 
Sec. 26. Section 901 (a) of the Civil Aeronautics Act of 1938, as amended, is 


amended to read: 
“OIVIC PENALTIES 


“Safety and Postal Offenses 


“Sec. 901. (a) Any person who violates (1) any provision of title V, VI, or 
XII of this Act, or any provision of subsection (a) (1) of section 11 of the 
Air Commerce Act of 1926, as amended, or (2) any provision of title VII of this 
Act, or any order, rule, or regulation issued under any such provision, or (3) 
any rule or regulation issued by the Postmaster General under this Act, shall be 
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subject to a civil penalty of not to exceed $1,000 for each such violation. Any 
such penalty imposed under clause (1) may be compromised by the Secretary of 
Commerce; any such penalty imposed under clause (2) may be compromised by 
the Civil Aeronautics Board, and any such penalty imposed under clause (3) 
may be compromised by the Postmaster General. The amount of such penalty, 
when finally determined, or the amount agreed upon in compromise, may be 
deducted from any sums owing by the United States to the person charged.” 

Sec. 27. (a) Section 902 (a) of the Civil Aeronautics Act of 1938, as amended, 
is amended to read: 

“CRIMINAL PENALTIES 


“General 


“Sec. 902. (a) Any person who knowingly and willfully violates any provision 
of this Act (except titles V, VI, and VII), or any order, rule, or regulation issued 
py the Civil Aeronautics Board or the Secretary of Commerce under any such 
provision or any term, condition, or limitation of any certificate, license, or per- 
mit issued under title IV or IV—A, for which no penalty is otherwise provided 
in this section, shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be subject for the first offense to a fine of not more than $500, and 
for any Subsequent offense to a fine of not more than $2,000. If such violation is 
a continuing one, each day of such violation shall constitute a separate offense.” 

(b) Section 902 (b) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the word “Certificates” in the title the following: 
“Permits or Licenses”; and by adding after the word “certificate” in each place 
where it appears the following : “permit or license’’. 

(c) Section 902 (d) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by inserting after the words “foreign air carrier”, the words 
“air contractor or foreign air contractor”. 

(d) Section 902 (e) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by inserting after the words “air carrier” the words “or foreign 
air carrier, air contractor, or foreign air contactor”. 

(e) Section 902 (f) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by inserting “or air contractor” after “air carrier”. 

(f) Section 902 (h) of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out the phrase “air commerce” wherever it appears and in- 
serting “air navigation”’. 

Sec. 28. Section 1002 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting after subsection (c) thereof the following new subsection 
and relettering the remaining subsections accordingly : 

“(d) In the event that a municipality within the United States served by an 
air carrier under a certificate of convenience and necessity shall complain to the 
Board that such air carrier is not complying with the requirement of section 
404 of this Act that it provide adequate service to such city, the Board shall im- 
mediately call a conference of representatives of such municipality and such air 
carrier at such time and place as it shall designate. An examiner of the Board 
shall preside over such conference and shall require the production by the parties 
to the conference of all information bearing upon the complaint, and shall attempt 
to procure an equitable adjustment of the dispute. If such dispute is not settled 
within sixty days after the date upon which the first conference is held, the 
Board immediately shall initiate a formal investigation under this section and 
conclude such investigation as speedily as possible.” 

sec. 29. Section 1002 (e) of the Civil Aeronautics Act of 1938, as amended, 
is hereby amended— 

(a) by striking the words “of air carrier” in the title thereof; 

(b) by inserting “(1)” after “(e)”; 

(c) by striking out the phrase “for interstate or overseas” ; 

(d) by striking out the proviso and inserting a new proviso as follows: 
“Provided, That as to rates, fares, and charges for foreign air transportation 
the Board shall determine and prescribe only a just and reasonable minimum 
rate, fare, or charge.” ; and 

(e) by adding at the end thereof the following paragraph : 

(2) Whenever, after notice and hearing, upon complaint, or upon its own 
initiative, the Board shall be of the opinion that any rate, or charge of any 
air contractor or foreign air contractor for air contract service, or any rule, 
regulation, or practice affecting such rate, or charge, or the value of the service 
thereunder, is in contravention of the policy declared in this Act or of any 
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provision thereof, which contravention may be corrected by the prescription of 
any minimum rate, or charge or of any rule, regulation, or practice affecting 
such minimum rate, or charge, the Board shall determine and prescribe the just 
and reasonable minimum rate, or charge, or the rule, regulation, or practice 
affecting such minimum rate, or charge thereafter to be made effective by the 
air contractor or foreign air contractor. Such minimum rate, or charge, or such 
classification, rule, regulation, or practice, so prescribed by the Boarod, shalj 
give no advantage or preference to any air contractor or foreign air contractor 
in competition with any air carrier which the Board may find to be undue or 
inconsistent with the public interest and the policy declared in this Act, and 
the Board shall give due consideration to the cost of the services rendered py 
such contractors, and to the effect of such minimum rate or charge, or such rule. 
regulation, or practice, upon the movement of traffic by such contractors. A}j 
complaints shall state fully the facts complained of and the reasons for such 
complaint and shall be made under oath.” 

Sec. 30. Section 1002 (f) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by inserting after the words “carriage of persons or property” 
the words “in air transportation.” 

Sec. 31. Section 1002 (h) of the Civil Aeronautics Act of 1938, as amended, 
is hereby amended by inserting *(1)” after “(h)"”; by striking out the phrase 
“interstate or overseas’; und by adding at the end thereof the following 
paragraph: 

“(2) Whenever any air contractor shall file with the Board ‘any schedule 
stating a rate, fare, or charge for a new service or a reduced rate, fare, or charge, 
either directly or by means of any change in any rule, regulation, or practice, 
for air contract service, the Board is empowered, upon complaint or upon its 
own initiative, at once, and, if it so orders, without answer or other formal 
pleading by the air contractor, but upon reasonable notice, to enter upon a 
hearing concerning the lawfulness of such rate, fare, or charge, or such rule, 
regulation, or practice; and pending such hearing, and the decision thereon, the 

soard by filing with such schedule, and delivering to the air contractor affected 
thereby, a statement in writing of its reasons for such suspension, may suspend 
the operation of such schedule and defer the use of such rate, fare, or charge, 
or such rule, regulation, or practice for a period of 90 days, and, if the proceeding 
has not been concluded and a final order made within such period, the Board 
may from time to time extend the period of suspension, but not for a longer 
period in the aggregate than one hundred and eighty days beyond the time 
when such schedule would otherwise go into effect; and, after hearing, whether 
completed before or after the rate, fare, charge, rule, regulation, or practice 
goes into effect, the Board may make such order with reference thereto as would 
be proper in a proceeding instituted after such rate, fare, charge, rule, regula- 
tion, or practice had become effective. If the proceeding has not been concluded 
and an order made within the period of suspension, the proposed rate, fare, 
charge, rule, regulation, or practice shall go into effect at the end of such 
period: Provided, That this subsection shall not apply to any initial schedule 
or schedules filed by any air contractor.” 

Sec. 32. (a) Section 1005 (a) of the Civail Aeronautics Act of 1988, as amended, 
is amended by striking out the phrase “air commerce” and inserting the phrase 
“air navigation.” 

(b) Section 1005 (b) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “foreign air carrier” the words “air 
contractor and foreign air contractor”; and by adding after the words “said 
earrier” and “such carrier” in each place where they appear the words “or 
contractor.” 

Sec. 33. (a) Section 1007 (a) of the Civil Aeronautics Act of 1938, as amended, 
is hereby amended by adding after the words “or permit” the words “or license” ; 
and by adding after “section 401 (a)” the following: “or 450 (a).” 

(b) Section 1007 (b) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “or permit” the words “or license.” 

Src. 34. Section 1009 of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “or permit” the words “or license”. 

Sec. 35. Section 1101 of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out the phrase “air commerce” in the title and inserting in 
lieu thereof “air navigation”; by inserting “(a)” at the beginning of such sec- 


tion ; and by adding a new subsection as follows: 
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“Authority for Safety Measures 


“(b) An air carrier, foreign air carrier, air contractor, or foreign air con- 
tractor, though the pilot in command of any aircraft, shall have authority, 
while an aircraft of such carrier or contractor is engaged in air navigation, 
including the time such aircraft is on the ground, to take such action as may in 
the judgment of such officer be reasonably necessary in the interest of safety or 
the reasonable comfort of the passengers and the members of the crew.” 

sec, 36. Section 1102 of the Civil Aeronautics Act of 1988, as amended, is 
amended by inserting after the phrase “certificates of convenience and neces- 
sity” the phrase “or licenses”; and by inserting after the phrase ‘air carrier” 
wherever it appears the phrase “or air contractor”’. 

Sec. 37. Section 1307 (a) of the Civil Aeronautics Act of 1938, as amended, 
is amended by striking out the phrase “in no event” and inserting in lieu thereof 
the word “not”; and by striking out the period at the end thereof and adding 
the following: “, except as otherwise provided in this section: Provided, That 
the insured shall have the right within sixty days after the attachment of the 
insurance under said policy, or within sixty days after determination of such 
valuation by the Secretary, whichever is later, to reject such valuation, but 
shall continue to pay premiums upon said valuation at the rate provided for 
in said policy. In the event of the total loss of the aircraft, if the insured has 
so rejected such valuation, the insured shall be paid, as a tentative advance 
only, 75 per centum of such valuation so determined by the Secretary and shall 
he entitled to sue the United States in a court having jurisdiction of such claims 
under the provisions of section 1310 of this title to recover such valuation as 
would be equal to the fair and reasonable value of such aircraft as determined 
by such court: Provided, however, That the excess of any amounts advanced 
by the Secretary on account of fair and reasonable value over the amount of 
the court judgment will be required to be refunded. In the event of such court 
determination, premiums under the policy shall be adjusted on the basis of the 
valuation as finally determined and of the rate provided for in said policy. All 
war risk insurance issued under title XIII of the Civil Aeronautics Act of 1938, 
as amended (49 U. S. C. 711-722), which is in force on the date of the enactment 
of this Act shall, as of the beginning of such date, be deemed to have beeij 
amended to conform to the requirements of section 1307 (a) and 1310 of the 
Civil Aeronautics Act of 1938, as amended by this Act, unless the insured, within 
ten days after such date, objects to such amendment.” 

Sec, 38. Section 1310 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting after the phrase “insured under this title’ the phrase 
“or rejection of the Secretary’s valuation under the provisions of section 1307 
(a) of this title”. 

Src. 39. Section 11 of the Act of October 15, 1914, as amended (U. S. C., 1950 
edition, title 15, sec. 21), is amended by striking out the words ‘air carriers and 
foreign air carriers’ and inserting in lieu thereof the words “air carriers, air 
contractors, foreign air carriers, and foreign air contractors”. 

Sec. 40. Section 5 (a) of the Federal Trade Commission Act, approved Sep- 
tember 26, 1914, as amended (U. 8. C., 1940 edition, title 15, see. 45 (a)), is 
amended by striking out the words “air carriers and foreign air carriers” and 
inserting in lieu thereof the following: “air carriers, foreign air carriers, air 
contractors, and foreign air contractors”. 

Sec. 41. (a) Section 4 of the Air Commerce Act of 1926, as amended, is 
amended by striking out the second sentence thereof. 

(b) Section 5 of the Air Commerce Act of 1926, as amended, is amended by 


striking out subsection (f) thereof. 
Sec. 42. This Act shall become effective ninety days after the date of its 


enactment. 


{H. R. 4677, 84th Cong., 1st sess.] 
A BILL To amend the Civil Aeronautics Act of 1938, as amended, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Civil 
Aeronautics Act of 1955”. 

Sec. 2. Paragraph (2) of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is further amended by striking out the proviso and inserting a new 
proviso as follows: “Provided, That (a) the Board may by order relieve air 
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carriers who are not directly engaged in the operation of aircraft in air trans. 
portation from the provisions of this Act to the extent and for such periods 
as may be in the public interest, and (b) that the provisions of title IV of this 
Act shall not be applicable to any air carrier engaged exclusively in commerce 
between places within a single State”. 

Sec. 3. Paragraph (3) of section 1 of the Civil Aeronautics Act of 1988, as 
amended, is hereby stricken and paragraphs numbered (4), (5), and (6) are 
changed to (3), (4), and (5), respectively. 

Sec. 4. Paragraph (4) of section 1 of the Civil Aeronautics Act of 1988, as 
amended, is hereby amended to insert after the phrase “an engine” the phrase 
“or propulsion device”. 

Sec. 5. Paragraph (5) of section 1 of the Civil Aeronautics Act of 1958, as 
amended, is amended to read as follows: 

“(5) ‘Airman’ means any individual who engages, as the person in command 
or as pilot, mechanic, or member of the crew, in the navigation of aircraft 
while underway; and (except to the extent the Civil Aeronautics Board may 
otherwise provide with respect to individuals employed outside the United 
States or mechanics employed by a certificated repair station, by a certificated 
air carrier in its maintenance or repair shops, or by a manufacturer of air- 
craft, aircraft engines, propellers, or appliances) any individual who is di- 
rectly in charge of the inspection, maintenance, overhauling, or repair of air- 
craft, aircraft engines, propellers, or appliances; and any individual who serves 
in the capacity of aircraft dispatcher or air-traffic control-tower operator.” 

Sec. 6. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by inserting after paragraph (5) thereof new paragraphs, as follows: 

“(6) ‘Air contractor’ means any citizen of the United States who undertakes, 
whether directly or indirectly, or by lease or any other arrangement, to en- 
gage in the air contract service : Provided, That the provisions of title IV—A of this 
Act shall not be applicable to any air contractor engaged exclusively in com- 
merce between places within a single State. 

“(7) ‘Air contract service’ means interstate, overseas, or foreign air con- 
tract service. ‘Interstate air contract service’, ‘overseas air contract service’, 
and ‘foreign air contract service,’ respectively, mean the carriage under in- 
dividual contracts or agreements (otherwise than in air transportation) by air- 
eraft of persons or property for compensation or hire in commerce between, 
respectively, 

“(a) a place in any State of the United States or the District of Co- 
lumbia and a place in any other State of the United States or the District of 
Columbia; or places in the same State, Territory, or possession of the United 
States, or the District of Columbia ; 

“(b) a place in any State of the United States or the District of Columbia 
or any place in a Territory or possession of the United States: or a place 
in a Territory or possession of the United States and a place in any other 
Territory or possession of the United States ; and 

(ce) a place in the United States and any place outside thereof; 

whether such commerce moves wholly by aircraft or partly by aireraft and 
partly by other forms of transportation. 

“(8) ‘Air navigation’ means the operation or navigation of aircraft in com- 
merce or otherwise (A) upon any airport in the United States or in the airspace 
over the United States, or (B) to or from any place in the United States whether 
or not through the airspace over the United States.” 

Sec. 7. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by changing the numbers of paragraphs (7) through (19) to (9) through (21), 
and by inserting after paragraph (21) a new paragraph as follows: 

“(22) ‘Foreign air contractor’ means any person not a citizen of the United 
States who undertakes, whether directly or indirectly, or by lease or any other 
arrangement, to engage in foreign air contract service.” 

Sec. 8. Paragraph 15 of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is amended by striking out subparagraph (a) thereof and inserting 
in lieu thereof the following: “an individual who is a citizen or national of the 
United States or one of its possessions, or’. 

Sec. 9. (a) Paragraph 18 of section 1 of the Civil Aeronautics Act of 1938, 
as amended, is amended to read as follows: 

“(18) ‘Federal airway’ means a portion of the navigable airspace of the 
United States identified by an area on the surface of the earth designated or 
approved by the Secretary of Commerce as suitable for navigation of aircraft. 

“(b) The Civil Aeronautics Act of 1938, as amended, is amended by striking 
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out the phrase ‘civil airway’ wherever that term appears and inserting in lieu 
thereof the phrase ‘Federal airway’.” 

Sec. 10. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out the two paragraphs defining interstate, overseas, and foreign air 
transportation, and interstate, overseas, and foreign air commerce and insert- 
ing in lieu thereof a new paragraph, as follows: 

“928 ‘Interstate air transportation’, ‘overseas air transportation’, and ‘foreign 
air transportation’, respectively, mean the carriage by aircraft of persons or 
property as a common carrier for compensation or hire, or the carriage of 
mail by aircraft, in commerce between, respectively— 

“(a) a place in any State of the United States or the District of Co- 
lumbia, and a place in any other State of the United States, or the Dis- 
trict of Columbia; or between places in the same State, Territory, or pos- 
session of the United States, or the District of Columbia ; 

“(b) a place in any State of the United States, or the District of Colum- 
bia, and any place in a Territory or possession of the United States; or 
between a place in a Territory or possession of the United States, and a 
place in any other Territory or possession of the United States; and 

“(c) a place in the United States and any place outside thereof, 

whether such commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation.” 

Sec. 11. Section 1 of the Civil Aeronautics Act of 19388, as amended, is amended 
by changing the number of the paragraph defining “landing area” to “(24)” 
and renumbering the remaining paragraphs of section 1 accordingly. 

Sec. 12. Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out paragraph (31) and inserting in lieu thereof a new paragraph 
as follows: 

(31) ‘Possessions of the United States’ mean— 

“(a) the Commonwealth of Puerto Rico, notwithstanding the Act of 
July 3, 1950 (64 Stat. 319), and the Act of July 3, 1952 (66 Stat. 327) ; 

“(b) the Canal Zone, but nothing herein shall impair or affect the juris- 
diction which has heretofore been, or may hereafter be, granted to the 
President in respect to air navigation in the Canal Zone; 

“(¢c) the Trust Territory of the Pacific Islands, but nothing in this Act 
shall be construed to imply that the United States claims or exercises 
sovereignty over such trust territory; and 

“(d) all other possessions of the United States.” 

Sec. 13. Section 2 of the Civil Aeronautics Act of 1988, as amended, is amended 
by striking out paragraphs (e) and (f) of such section, and inserting in lieu 
thereof the following new paragraphs: 

“(e) the regulation of air contract service in such manner as to assure 
the highest degree of safety therein, to meet the specialized needs of shippers 
for air contract service and to avoid the impairment of sound economic con- 
ditions in air transportation ; 

“(f) the regulation of air navigation in such manner as to best promote its 
development and assure the highest degree of safety ; 

“(g) the encouragement and development of civil aeronautics; and 

“(h) the maintenance by the United States of the greatest possible in- 
fluence at all times in world aviation.” 

Sec. 14. Section 3 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out the phrase “air commerce” and inserting in lieu thereof “air 
navigation”. 

Sec. 15. Subsection (f) of section 401 of the Civil Aeronautics Act of 1938, 
as amended, is amended by striking out the phrase “service to be rendered” 
in the first sentence thereof and inserting in lieu thereof the following phrase: 
“type and character of the service to be rendered”. 

Sec. 16. Subsection (h) of section 401 of the Civil Aeronautics Act of 1158, 
as amended, is amended by inserting the figure “(1)” at the beginning of the 
subsection and by inserting at the end thereof the following two paragraphs: 

(2) The Board, upon petition or complaint or upon its own initiative, shall 
by order, entered after notice and hearing, suspend or revoke any certificate au- 
thorizing its holder to engage in air transportation if at any time it finds chat 
the holder thereof is not a citizen of the United States: Provided, That the 
Board whenever it deems such action to be in the public interest, may postpone 
the effective date of such suspension or revocation for such period of time as it 
lay deem necessary to permit the submission to and approval by the Board, 
and the consummation, of a plan or plans of reorganization of the holder 
designed to reestablish its status as a citizen. 
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“(3) The Board, upon petition or complaint, or upon its own initiative, after 
notice and hearing, may by order require any air carrier to make reasonable 
extension in foreign air transportation of its existing service if the Board finds 
(a) that such extension is required to further national policy ; and (b) that such 
extension will not duplicate an existing service by an air carrier. Any such 
order shall provide for such amendment of the certificate or certificates held 
by such air carrier as may be necessary because of such extension: Provided, 
That if the Board requires any air carrier to so extend its service, it shall take 
such action as may be necessary to provide such carrier such financial assistance 
as it may need to enable it to perform such additional service.” 

Sec. 17. Paragraph (2) of section 416 (b) of the Civil Aeronautics Act of 
19388, as amended, is amended by inserting at the beginning of said paragraph 
the following: 

“The Board shall not exempt any air carrier from the requirement of subsec- 
tion (a) of section 401 of this title except (A) to the extent that the air trans- 
portation performed by such air carrier is performed with aircraft, the maxi- 
mum gross takeoff weight of which does not exceed twelve thousand five hundred 
pounds, or (B) where such air carrier holds a certificate of convenience and 
necessity and such exemption is issued for the purpose of permitting such air 
carrier temporarily to supplement the service authorized thereby. Notwith- 
standing any other provision of law, any exemption issued under section 416 of 
the Civil Aeronautics Act of 1938, as amended, which would be prohibited by 
this paragraph, if not previously terminated by the Board in the course of 
proceedings under this Act, is hereby terminated one year after the date on 
which this section becomes effective.” 

Sec. 18. The Civil Aeronautics Act of 1938, as amended, is amended by insert- 
ing after title IV thereof the following new title: 


“TITLE IV-A—AIR CONTRACT SERVICE REGULATION 
“LICENSE OF AIR CONTRACTORS 
“License Required 


“Spec. 450. (a) No person shall engage in any air contract service unless there 
is in force a license issued by the Board authorizing such person to engage in 
such service. No license to engage in any interstate or overseas air contract 
service shall be issued under this section to any person who is not a citizen of 
the United States. Any person engaged in any air contract service at the time 
this title becomes effective may continue such operations for a period of one 
hundred and twenty days thereafter without a license and, if application for 
such license is made within such period, such person may, under such regula- 
tions as the Board may prescribe, continue such Operation until the Board 
has passed upon such application. 


“Application for License 


“(b) Application for a license (1) shall be made in writing to the Board 
and shall be verified; (2) shall contain a detailed description of the points or 
areas between which or the areas within which service is proposed, the particular 
type of operation proposed, the type of aircraft to be utilized, the commodity 
or commodities or classes thereof proposed to be transported; (3) shall be ac- 
companied by copies of all contracts for air contract service which the applicant 
has entered into and under the terms of which the applicant proposes to operate ; 
(4) shall be in such form and contain such other information as the Board may 
by regulation require; and (5) shall be accompanied by proof of service upon 
such interested persons as the Board shall by regulution require. 


“Notice of Hearing 


“(e) Upon the filing of any such application, the Board shall give due notice 
thereof (1) to the public by posting a notice of such application in the office 
of the secretary of the Board, and (2) to such persons as the Board may by 
regulation determine. Any interested person may file with the Board a protest 
or memorandum of opposition to or in support of the issuance of a license. A 
public hearing shall be held on such application if the applicant, or any person 
having a substantial interest in the proceeding, shall so request within such 
time as the Board shall by regulation provide, and the Board shall dispose of 
such application as speedily as possible. 
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“Issuance of License 


“(d) The Board shall issue a license authorizing the whole or any part of 
the air contract service covered by the application, if it finds that the applicant 
is fit, willing, and able properly to perform such service and to conform to the 
provisions of this Act and the rules, regulations, and requirements of the Board 
hereunder, and that such service, and the performance thereof by the applicant, 
are consistent with the public interest; otherwise such application shall be 
denied. If the Board finds that the public interest requires such service only 
for a limited period or periods, it shall issue a license only for such period or 
periods and any such license so issued shall be deemed not to have been issued 
with reference to an activity of a continuing nature. In considering whether 
the granting of an application for a license to a foreign air contractor is con- 
sistent with the public interest, the Board shall take into consideration, among 
other things, the international obligations of the United States and the reciprocal 
treatment accorded air contractors and air carriers by foreign nations. 


“Terms and Conditions of Liceuse 


“(e) Each license issued under this section shall specify the maximum number 
of shippers to be served, the points or areas between which, or areas within 
which, air contract service is to be permitted, the nature of the traffic and scope 
of the business to be authorized thereby, and the commodity or commodities 
authorized to be transported: Provided, That, in order to avoid performance by 
an air contractor of common carrier service, the Board shall not authorize any 
air contractor in any license to perform air contract service for any airfreight 
forwarder or foreign airfreight forwarder or to operate with more than eight 
contracts at any one time. ‘There shall be attached to the exercise of the priv- 
leges granted by such license, or amendment thereto, such reasonable terms, 
conditions, and limitations as the public interest may require, including limita- 
tions On the minimum number of flights for which contracts may be made, except 
that no term, condition, or limitation shall restrict the right of the contractor 
to change or add contracts within the scope of the license or, consistent with the 
public interest, to change or add to its equipment or facilities for performing 
the authorized service; but such license shall not authorize operation as a 
common earrier. 


“Effective Date and Duration of License 


“(f) Each license shall be effective from the date specified therein and shall 
continue in effect until suspended or revoked as hereinafter provided, or until 
the Board shall certify that operation thereunder has ceased, or if issued for 
2 limited period of time under subsection (d) of this section, shall continue in 
effect until the expiration thereof, unless, prior to the date of expiration, such 
license shall be suspended or revoked as provided herein, or the Board shall 
certify that operations thereunder have ceased. 


“Authority to Modify, Suspend, or Revoke 


“(g) (1) The Board, upon petition or complaint or upon its own initiative, 
after notice and opportunity for hearing, may alter, amend, modify, or suspend 
uly such license held by an air contractor, in whole or in part, if the public 
interest so requires, or may revoke any such license, in whole or in part, for 
intentional failure to comply with any provision of this title or any order, rule, 
or regulation issued hereunder or any term, condition, or limitation of such 
license: Provided, That no such license shall be revoked unless the holder thereof 
fails to comply within a reasonable time to be fixed by the Board, with an order 
of the Board commanding obedience to the provision, or to the order (other 
than an order issued in accordance with this proviso), rule, regulation, term, 
condition, or limitation found by the Board to have been violated. 

“(2) The Board, upon petition or complaint or upon its own initiative, after 
notice and opportunity for hearing, shall by order suspend or revoke any license 
the holder of which was deemed by the Board to be a citizen of the United States 
ut the time such license was issued or transferred to such person, if at any time 
it finds that the holder thereof is not a citizen of the United States: Provided, 
That the Board, whenever it deems such action to be in the public interest, may 
postpone the effective date of such suspension or revocation for such period of 
lime as it may deem necessary to permit the submission to and approval by the 
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3oard, and the consummation, of a plan or plans of reorganization of the holder 
designed to reestablish its status as a citizen. 

“(3) The Board, upon petition or complaint or upon its own initiative, after 
notice to the holder, may alter, amend, modify, suspend, cancel, or revoke any 
such license held by a foreign air contractor, whenever it finds such action to be 
in the public interest. In determining the requirements of the public interest, 
the Board shall take into consideration, among other things, the international] 
obligations of the United States and the reciprocal treatment accorded air con- 
tractors and air carriers by foreign nations. 

“(4) Any interested person may file with the Board a protest or memorandum 
in support of or in opposition to the alteration, amendment, modification, sus- 
pension, cancellation, or revocation of a license. 


“Transfer of License 


“(h) No license may be transferred unless such transfer is approved by the 
Board as being consistent with the public interest, 


“Certain Rights Not Conferred by License 


“(i) No license shall confer any proprietary, property, or exclusive right in 
the use of any airspace, Federal airway, or air navigation facility. 


“DUAL OPERATIONS 


“Sec. 451. Unless, after notice and opportunity for hearing, the Board shall 
find for good cause shown that both a certificate of public convenience and 
necessity or a foreign air carrier permit issued under title IV and a license 
issued under this title may be so held consistently with the public interest— 

“(1) no person, or any person controlling, controlled by, or under common 
control with such person, shall hold a certificate as an air carrier or a 
permit as a foreign air carrier authorizing it to engage in any air transpor- 
tation over a route or within a territory if such person, or any such con- 
trolling person, controlled person, or person under common control, holds 
a license as an air contractor or foreign air contractor authorizing it to 
engage in air contract service Over the same route or within the same 
territory; and 

“(2) no person, or any person controlling, controlled by, or under common 
control with such person shall hold a license as an air contractor or foreign air 
contractor authorizing it to engage in any air contract service over a route or 
within a territory, if such person, or any such controlling person, controlled per- 
son, or person under common control, holds a certificate of public convenience 
and necessity or a permit as a foreign air carrier authorizing it to engage in air 
transportation over the same route or within the same territory: Provided, That 
nothing in this section shall prevent an air carrier holding a certificate of public 
convenience and necessity from contracting with the United States Government 
or a department or agency thereof for the provision of air contract services. 


“CONTRACTS AND SCHEDULES OF AIR CONTRACTORS 
“Filing of Schedules Required 


“Sec. 452. (a) Every air contractor and every foreign air contractor shall, to 
the extent and in the form and manner required by regulations of the Board, 
file with the Board, publish, and make available to the public schedules showing 
the rates and charges actually maintained and charged for the transportation of 
passengers or property in air contract service, and all rules, regulations, practices, 
and services in connection with such service. No such air contractor, unless 
otherwise provided by this title, shall engage in the transportation of passengers 
or property in interstate, overseas, or foreign air contract service unless the rates 
and charges for such transportation by said carrier have been published, filed, 
and posted in accordance with the provisions of this paragraph. The Board is 
empowered to reject any schedule so filed which is not consistent with this 
section and such regulations. Any schedule so rejected shall be void. The rates 
and charges shown in any schedule shall be stated in terms of lawful money of 
the United States, but such schedules may also state fares and charges in terms 
of currencies other than lawful money of the United States, and may, in the case 
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of foreign air contract service, contain such information as may be required 
under the laws of any country in or to which an air contractor or foreign air 
contractor is authorized to operate. 


“Filing of Contracts Required 


“(b) Every air contractor and every foreign air contractor shall, to the extent 
and in the form and manner required by regulations of the Board, file with the 
Board any contract for air contract service between such air contractor or foreign 
air contractor and a shipper. The Board shall not make public any such contract 
or any of the terms or conditions thereof, except as a part of the record in a 
formal proceeding where it considers such action consistent with the public 
interest : Provided, That if it appears from an examination of any such contract 
that it fails to observe the published schedule of the air contractor or foreign 
air contractor as required by this section, the Board may, in its discretion, make 
public such of the provisions of the contract as the Board considers necessary 
to disclose such failure and the extent thereof. 


“Observance of Schedule; Rebating Prohibited 


“(c) No air contractor or foreign air contractor shall charge or demand or 
collect or receive a less compensation for air contract service, or for any service 
in connection therewith, than the rates, or charges specified in its currently 
effective schedules ; and no air contractor or foreign air contractor shall, in any 
manner or by any device, directly or indirectly, or through any agent or broker, 
or otherwise, refund or remit any portion of the compensation for such service 
or extend to any person any privileges or special services or facilities with respect 
to matters required by the Board to be specified in such schedules except those 
specified therein. 


“Notice of Schedule Change 


“(d) No rate, or charge for a new service shall be established and no reduction 
shall be made in any rate, or charge, either directly or by means of any change 
in any rule, regulation, or practice affecting such rates, or charge or the value 
of service thereunder, except after thirty days’ notice of the proposed rate or 
charge for a new service or of the proposed reduction, filed and published in the 
aforesaid form and manner. The Board may, in its discretion and for good cause 
shown, allow the establishment of any rate, or charge for a new service or the 
reduction of any rate, or charge, upon less notice, and may modify the require- 
ments of this paragraph with respect to publishing, posting, and filing of such 
schedules, either in particular instances or by general order applicable to special 
or peculiar circumstances or conditions. 


“RATES AND SERVICE OF AIR CONTRACTORS 


‘Sec. 453. (a) It shall be the duty of every air contractor to establish and 
observe, reasonable minimum rates, and charges for air contract service ren- 
dered by it, and to establish, and observe, reasonable classifications, rules, 
regulations, and practices to be applied in connection with said minimum rates, 
fures, and charges. 


“CLASSIFICATION AND EXEMPTION 


“Sec, 454. (a) The Board may make such just and reasonable classifications of 
dir contractors and of foreign air contractors according to citizenship, geographi- 
cil sections, types, or otherwise as it may deem to be in the public interest. 

(b) (1) The Board may by regulation make any provision of this title (except 
this section and subsection 401 (1)) inapplicable to any or all air contractors 
so classified or grouped for such periods, or until such time, and subject to such 
terms and conditions, as it may deem to be in the public interest. Such action 
shall be taken with the objective of so adjusting the regulatory provisions hereof 
to the changing conditions of the air contracting business as to avoid undue ad- 
ininistrative burdens, or other undue or unwarranted burdens, upon any air con- 
tractor or air carrier or group or class of either. 

“(2) The Board shall not under the provisions of paragraph (b) (1) hereof 
exempt any air contractor from the requirements of subsection (a) of section 450 
of this title, except (A) to the extent that the air contract service performed by 
such air contractor is performed with aircraft, the maximum gross takeoff 
Weight of which does not exceed twelve thousand five hundred pounds, or (B) 
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where such air contractor holds a license authorizing air contractor service 
and such exemption is issued for the purpose of permitting such air contractor 
temporarily to supplement the service authorized thereby. 


“MISCELLANEOUS 


“Sec. 455. (a) The provisions of sections 401 (1), 407, 408, 409, 410, 411. 
413, 414 (except as it relates to section 412), and 415 of this Act shall be ap- 
plicable to air contractors and to air contract service; and for such purpose 
the term ‘air carrier’ as used in such sections shall include ‘air contractor, 
the term ‘certificate’ as used in such sections shall include ‘license,’ and refer- 
ences in such sections to ‘traffic’ or to ‘air transportation’ shall be deemed to in- 
clude air contract traffic and service. 

“(b) The provisions of sections 408 and 411 of this Act with respect to foreign 
air carriers shall be applicable with like effect to foreign air contractors, and for 
such purpose the term ‘foreign air carriers’ as used therein shall include ‘foreign 
air contractor,’ and the references in section 411 to ‘air transportation’ shall be 
deemed to include foreign air contract service.” 

Sec. 19. Section 601 of the Civil Aeronautics Act of 1938, as amended, is amended 
by striking out the phrase “air commerce” wherever it appears therein and in- 
serting in lieu thereof the phrase “air navigation”; by striking out in the 
first sentence of subsection (a) thereof the phrase “safety of flight in air com- 
merce” and inserting in lieu thereof “safety of flight in air navigation (including 
the safety of persons and property on the ground)”; by inserting after the phrase 
“air carriers” in paragraph (5) thereof the phrase “and air contractors”. 

Sec. 20. (a) Section 604 of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out “ATR CARRIERS” from the title thereof: and by inserting 
“or air contractor” after “air carrier” wherever it appears therein; and by in 
serting “or air contract service” after “air transportation” wherever it appears 
therein. 

(b) Section 604 (b) of the Civil Aeronautics Act of 1988, as amended, is 
umended by striking out in the third sentence the words “, and the civil airways 
over which,”. 

Sec. 21. Section 605 of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking cut the words “IN AIR TRANSPORTATION” in the title; by 
changing the present subheading of subsection (a) to “Duty of Carriers, Con 
tractors and Airmen”; by inserting “or air contractor” after “air carrier” and by 
inserting “or air coniract service” after “air transportation” wherever suc! 
phrases appear therein. 

Sec. 22. Section GOD of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting “or air contractor” after “air carrier”. 

Sec. 25. (a) Section 610 of the Civil Aeronautics Act of 1938, as amended, 
is umended by inserting “or air contractor’ after “air carrier” wherever such 
phrases appear therein and by striking out the phrase “air commerce” wherever 
it appears and inserting “air navigation”. 

(b) Paragraph (2) of section 610 (a) of the Civil Aeronautics Act of 1938, as 
amended, is amended to read as follows : 

“(2) For any person to serve in any capacity as an airman in connec- 
tion with any civil aircraft, aircraft engine, propeller, or appliance used 
or intended for use, in air navigation without an airman certificate author- 
izing him to serve in such capacity, or in violation of any term, condition, 
or limitation thereof, or in violation of any order, rule, or regulation issued 
under this title.” 

(c) Section 610 (a) of the Civil Aeronautics Act of 1938, as amended, is 
further amended by deleting the word “and” at the end of paragraph (5) ; by 
changing the period at the end of paragraph (6) to a semicolon and adding the 
word “and”; and by adding the following new paragraph (7): 

“(7) For any person holding an air agency or production certificate, to 
violate any term, condition, or limitation thereof, or to violate any order, 
rule, or regulation under this title relating to the holder of such certificate.” 

Src. 24. The first sentence of section 801 of the Civil Aeronautics Act of 1938, 
as amended, is amended by striking out the words “overseas or” and the follow- 
ing: “or air transportation between places in the same Territory or possession,”. 

Sec. 25. Section 802 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting at the beginning of such section “(a)” and by inserting at 
the end of such subsection new subsections as follows: 
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“Treaties With Foreign Governments 


“(b) No multilateral agreement between the United States and foreign gov- 
ernments Which generally grants to any foreign government or an airline 
representing it any right or rights to operate in air transportation or air con- 
tract service, or which provides for the formation of, or the participation of the 
United States in, any international organization for regulation or coordination 
of international aviation, or any phases thereof, shall be made or entered into 
py or on behalf of the United States except by treaty. 


“Agreements 


“(c¢) Any bilateral agreement between the United States and any foreign 
government Which, consistent with any existing treaty, grants rights to the 
United States or any airline representing it to provide air transportation or 
uir contract services to such foreign country, or grants rights to such foreign 
country or any airline representing it to provide air transportation or air 
contract service to the United States, and any amendment to such an agreement, 
shall be transmitted to the Senate and the House of Representatives within 
thirty days after it is signed, proclaimed, or other final formality is taken with 
reference to it, and shall be referred by the President of the Senate and the 
Speaker of the House to the respective committees having jurisdiction of the 
subject matter of such agreement.” 

Sec, 26. Section 803 of the Civil Aeronautics Act of 1958, as amended, is 
amended by striking out the phrase “air commerce” wherever it appears therein 
and inserting in lieu thereof the phrase “air navigation”; and by inserting at the 
end of paragraph (7) thereof a new paragraph as follows: 

“(8) Cooperate with the several States and their political subdivisions 
and agencies in the establishment and maintenance of supplementary 
weather stations and facilities ;” 
yy changing the number on the final paragraph of such section from ‘(8) 

ty “Fane 
Sec. 27. Section 901 (a) of the Civil Aeronautics Act of 1938, as amended, 
mended to read: 


” 


“CIVIL PENALTIES 
“Safety and Postal Offenses 


Sec. $01. (a) Any person who violates (1) any provision of title V, VI, or 
XI! of this Act, or any provision of subsection (a) (1) of section 11 of the Air 
Commerce Act of 1926, as amended, or (2) any provision of title VII of this 
Act, or any order, rule, or regulation issued under any such provision, or (3) 
uny rule or regulation issued by the Postmaster General under this Act, shall be 
subject to a civil penalty of not to exceed $1,000 for each such violation. Any 
such penalty imposed under clause (1) may be compromised by the Secretary 
of Commerce; any such penalty imposed under clause (2) may be compromised 
by the Civil Aeronautics Board, and any Such penalty imposed under clause (3) 
may be compromised by the Postmaster General. The amount of such penalty, 
when finally determined, or the amount agreed upon in compromise, may be 
deducted from any sums owing by the United States to the person charged.” 

Sec. 33. (a) Section $02 (a) of the Civil Aeronautics Act of 1938, as amended, 
is amended to read: 


“CRIMINAL PENALTIES 
“General 


“Sec, 902. (a) Any person who knowingly and willfully violates any pro- 
vision of this Act (except titles V, VI, VII, and XII), or any order, rule, or 
regulation issued by the Civil Aeronautics Board or the Secretary of Commerce 
under any such provision or any term, condition, or limitation of any certificate, 
license, or permit issued under title IV or IV—A, for which no penalty is other- 
wise provided in this section, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject for the first offense to a fine of not 
more than $500, and for any subsequent offense to a fine of not more than $2,000. 
If such violation is a continuing one, each day of such violation shall constitute 
a separate offense.” 

(b) Seetion 902 (b) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by adding after the word “Certificates” in the title the following: “Per- 
mits or Licenses” ; and by adding after the word “certificate” in each place where 


’ 


it appears the following: “permit or license”. 
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(ec) Section 902 (d) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by inserting after the words “foreign air carrier’, the words “air con- 
tractor or foreign air contractor”. 

(d) Section 902 (e) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by inserting after the words “air carrier” the words “or foreign air 
earrier, air contractor or foreign air contractor”. 

(e) Section 902 (f) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by inserting “or air contractor” after “air carrier”. 

(f) Section 902 (h) of the Civil Aeronautics Act of 1988, as amended, is 
amended by striking out the phrase “air commerce” wherever it appears and 
inserting “air navigation”. 

Sec. 28. Section 1002 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting after subsection (c) therecf the following new subsection 
and relettering the remaining subsections accordingly : 

“(d) In the event that a municipality within the United States served by 
an air carrier under a certificate of convenience and necessity shall complain 
to the Board that such air carrier is not complying with the requirement of section 
404 of this Act that it provide adequate service to such city, the Board shall im 
mediately call a conference of representatives of such municipality and such 
air carrier at such time and place as it shall designate. An examiner of the 
Board shall preside over such conference and shall require the production by the 
parties to the conference of all information bearing upon the complaint, and 
shall attempt to procure an equitable adjustment of the dispute. If such dispute 
is not settled within sixty days after the date upon which the first conference is 
held, the Board immediately shall initiate a formal investigation under this 
section and conclude such investigation as speedily as possible.” 

Sec. 29. Section 1002 (e) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended— 

(a) by striking the words “of air carriers” in the title thereof ; 
(b) by inserting “(1)” after “(e)” ; and 
(c) by adding at the end thereof the following paragraph: 

“(2) Whenever, after notice and hearing, upon complaint, or upon its own 
initiative, the Board shall be of the opinion that any rate or charge of any air 
contractor for interstate or overseas air contract service, or any rule, regulation, 
or practice affecting such rate or charge, or the value of the service thereunder, 
is in contravention of the policy declared in this Act or of any provision thereof, 
which contravention may be corrected by the prescription of any minimum 
rate or charge, or of any rule, regulation, or practice affecting such minimum 
rate or charge, the Board shall determine and prescribe the just and reasonable 
minimum rate or charge, or the rule, regulation, or practice affecting such 
minimum rate or charge thereafter to be made etfective by the air contractor. 
Such minimum rate or charge, or such rule, regulation, or practice, so prescribed 
by the Board shall give no advantage or preference to any air contractor or 
foreign air contractor in competition with any air carrier which the Board 
may find to be undue or inconsistent with the public interest and the policy 
declared in this Act, and the Board shall give due consideration to the cost of 
the services rendered by such contractors, and to the effect of such minimum 
rate or charge, or such rule, regulation, or practice, upon the movement of 
traffic by such contractors. All complaints shall state fully the facts complained 
of and the reasons for such complaint and shall be made under oath.” 

Sec. 30. Section 1002 (f) of the Civil Aeronautics Act of 1988, as amended, 
is hereby amended by inserting after the words “carriage of persons or prop- 
erty” the words “in air transportation”. 

Sec. 31. Section 1002 (h) of the Civil Aeronauties Act of 1938, as amended, 
is hereby amended by inserting “(1)” after “(h)” and by adding at the end 
thereof the following paragraphs: 

(2) Whenever any air contractor shall file with the Board a schedule 
stating a new rate or charge for interstate or overseas air contract service or 
any rule, regulation, or practice affecting such rate or charge, or the value of 
the service thereunder, the Board is empowered, upon complaint or upon its 
own initiative, at once, and, if it so orders, without answer or other formal 
pleading by the air contractor, but upon reasonable notice, to enter upon 4a 
hearing concerning the lawfulness of such rate or charge, or such rule, regula- 
tion, or practice; and pending such hearing and the decision thereon, the 
soard, by filing with such schedule, and delivering to the air contractor affected 
thereby, a statement in writing of its reasons for such suspension, may suspend 
the operation of such schedule and defer the use of such rate or charge, or 
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such rule, regulation, or practice, for a period of ninety days, and, if the pro- 
ceeding has not been concluedd and a final order made within such period, the 
Board may, from time to time, extend the period of suspension, but not for a 
longer period in the aggregate than one hundred and eighty days beyond the 
time when such schedule would otherwise go into effect; and, after hearing, 
whether completed before or after the rate, charge, rule, regulation, or practice 
goes into effect, the Board may make such order with reference thereto as would 
be proper in a proceeding instituted after such rate, charge, rule, regulation, 
or practice had become effective. If the proceeding has not been concluded and 
an order made within the period of suspension, the proposed rate, charge, rule, 
regulation, or practice shail go into effect at the end of such period: Provided, 
That this subsection shall not apply to any initial schedule filed by any air 
contractor. 

“(3) Whenever any foreign air carrier shall file with the Board a tariff 
stating a new individual or joint rate, fare, or charge for foreign air trans- 
portation or any classification, rule, regulation, or practice affecting such rate, 
fare, or charge, or the value of the service thereunder, or whenever any foreign 
air contractor shall file with the Board a schedule stating a new rate or charge 
for foreign air contract service or any rule, regulation, or practice affecting 
such rate or charge, or the value of the service thereunder, the Board is 
empowered, upon complaint or upon its own initiative, at once, and, if it so 
rders, without answer or other formal pleading by the foreign air carrier or 
air contractor, but upon reasonable notice, to enter upon a hearing concerning 
the lawfulness of such rate, fare, or charge, or such classification, rule, regula- 
tion, or practice; and pending such hearing and the decision thereon, the Board, 
by filing with such tariff or schedule, and delivering to the foreign air carrier 
or air contractor. affected thereby, a statement in writing of its reasons for 
such suspension, may suspend the operation of such tariff or schedule and defer 
the use of such rate, fare, or charge, or such classification, rule, regulation, 
or practice; and, after hearing, the Board may make such order with reference 
thereto as would be proper in a proceeding instituted after such rate, fare, 
charge, classification, rule, regulation, or practice, had become effective.” 

Sec. 32. (a) Section 1005 (a) of the Civil Aeronautics Act of 1938, as 
amended, is amended by striking out the phrase “air commerce” and inserting 
the phrase “air navigation”. 

(hb) Section 1005 (b) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “foreign air carrier” the words 
“air contractor and foreign air contractor’: and by adding after the words “said 
carrier” and “such carrier’ in each place where they appear the words “or 
contractor”. 

Sec. 88. (a) Section 1007 (a) of the Civil Aeronautics Act of 1938, as amended, 
is hereby amended, by adding after the words ‘‘or permit” the words “or license” ; 
and by adding after “section 401 (a)” the following: “or 450 (a)”. 

(b) Section 1007 (b) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “or permit” the words “or license”’. 

Sec. 34. Section 1009 of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by adding after the words “or permit” the words “or license’. 

Sec. 35. Section 1101 of the Civil Aeronauties Act of 1988, as amended, is 
amended by striking out the phrase “air commerce” in the title and inserting in 
lieu thereof “air navigation’: by inserting “(a)” at the beginning of such sec- 
tion: and by adding a new subsection as follows: 


“Authority for Safety Measures 


“(b) An air carrier, foreign air carrier, air contractor, or foreign air con- 
tractor, through the pilot in command of any aircraft, shall have authority, while 
an aircraft of such carrier or contractor is engaged in air navigation, including 
the time such aircraft is on the ground, to take such action as may in the judg- 
ment of such officer be reasonably necessary in the interest of safety or the rea- 
sonable comfort of the passengers and the members of the crew.” 

Sec. 36. Section 1102 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting after the phrase “certificates of convenience and necessity” 
the phrase “or licenses”; and by inserting after the phrase “air carrier’ wher- 
ever it appears the phrase “or air contractor”. 

Sec. 37. Section 1807 (a) of the Civil Aeronautics Act of 1938, as amended, is 
amended by striking out the phrase “in no event” and inserting in lieu thereof the 
word “not”; and by striking out the period at the end thereof and adding the 
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following: “, except as otherwise provided in this section: Provided, That the 
insured shall have the right within sixty days after the attachment of the 
insurance under said policy, or within sixty days after determination of such 
valuation by the Secretary, whichever is later, to reject such valuation, but shall 
continue to pay premiums upon said valuation at the rate provided for in said 
policy. In the event of the total loss of the aircraft, if the insured has so re- 
jected such valuation, the insured shall be paid, as a tentative advance only, 75 
per centum of such valuation so determined by the Secretary and shall be entitled 
to sue the United States in a court having jurisdiction of such claims under the 
provisions of section 1310 of this title to recover such valuation as would be 
equal to the fair and reasonable value of such aircraft as determined by such 
court: Provided, however, That the excess of any amounts advanced by the Sec- 
retary on account of fair and reasonable value over the amount of the court 
judgment will be required to be refunded. In the event of such court determina- 
tion, premiums under the policy shall be adjusted on the basis of the valuation 
as finally determined and of the rate provided for in said policy. All war risk 
insurance issued under title XIII of the Civil Aeronautics Act of 1938, as amended 
(49 U. S. C. 711-722), which is in force on the date of the enactment of this Act 
shall, as of the beginning of such date, be deemed to have been amended to con- 
form to the requirements of sections 1307 (a) and 1310 of the Civil Aeronautics 
Act of 1938, as amended by this Act, unless the insured, within ten days after 
such date, objects to such amendment.”. 

Sec. 38. Section 1310 of the Civil Aeronautics Act of 1938, as amended, is 
amended by inserting after the phrase “insured under this title’ the phrase “or 
rejection of the Secretary’s valuation under the provisions of section 1307 (a) of 
this title”. 

Sec. 39. Section 11 of the Act of October 15, 1914, as amended (U. S. C., 1950 
edition, title 15, sec. 21), is amended by striking out the words “air carriers and 
foreign air carriers” and inserting in lieu thereof the words “air carriers, air 
contractors, foreign air carriers, and foreign air contractors”. 

Sec. 40. Section 5 (a) of the Federal Trade Commission Act, approved Septem- 
ber 26, 1914, as amended (U. S. C., 1940 edition, title 15, sec. 45 (a)), is amended 
by striking out the words “air carriers and foreign air carriers” and inserting 
in lieu thereof the following: “air carriers, foreign air carriers, air contractors, 
and foreign air contractors”. 

Sec. 41. (a) Section 4 of the Air Commerce Act of 1926, as amended, is amended 
by striking out the second sentence thereof. 

(b) Section 5 of the Air Commerce Act of 1926, as amended, is amended by 
striking out subsection (f) thereof. 

Sec. 42. Section 201 of the Railway Labor Act (U.S. C., 1940 edition, title 45, 
sec. 181) is amended by inserting after the word ‘‘common” the phrase “or con- 
tract”; by inserting at the end of such section a colon and the following proviso: 
“Provided, That the terms ‘employee’ or ‘subordinate official’ shall not include 
any individual having authority, in the interest of a carrier or contractor, to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or 
discipline other employees, or responsibly to direct them, or to adjust their 
grievances, or effectively to recommend such action if, in connection with the 
foregoing, the exercise of such authority is not of a merely routine or clerical 
nature, but requires the use of independent judgment.”. 

Sec. 48. The Board shall investigate and make a report to the Congress within 
two years from the effective date of this section, describing any merger, consoli 
dation, purchase, lease, or acquisition of control affecting one or more air carriers 
which, if consummated, would, in the Board's opinion, improve air transport 
service to the public, provide air transport service at a more reasonable cost to 
the public, develop a more self-sufficient domestic air transport system, or other- 
wise contribute to the effectuation of the policy of the Civil Aeronautics Act of 
1938, as set forth in section 2 thereof as amended by this Act. The Board shall 
set forth in detail in such report the reasons for its conclusions. Nothing in this 
section shall be deemed the basis for deferring or delaying any proceeding re- 
specting the renewal of any air carrier certificate, or for withholding or delaying 
issuance of any such certificate. 

Sec. 44. This Act shall become effective ninety days after the date of its 
enactment. 


Mr. Harris. It will be recalled the matter of civil air policy and 
proposed amendments to the Civil Aeronautics Act were brought 
up at the last session of Congress for discussion and consideration. 
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This committee reported two important bills on civil aviation, one 
granting permanent certificates to the local service airlines and an- 
other to establish a long-range airport development program. Exten- 
sive hearings were held on these bills and on air nav igation facilities. 

An outline of the subjects to be studied in the investigs ation of our 
civil aviation policy was presented to the Rules C ommittee during the 
last session, and I believe for the purposes of this record it should be 
included. Without objection, it will be included at this point. 

(The outline of subjects is as follows :) 


OUTLINE OF SUBJECTS TO BE STUDIED IN INVESTIGATION oF CIvIL AVIATION 


1, Commercial air transportation : 
(a) Subsidies. 
(b) Routes, including policy of placing nonproductive points on trunkline 
routes. 
(c) Government use of air services, including mail transport. 
(d) Policy regarding irregular carriers, business aircraft, personal air- 
craft. 
(e) Air cargo, foreign and domestic routes. 
(f) Regulation of security issues. 
(g) State regulations, including safety, economic, and airspace. 
». Airports: 
(a) Federal airport aid, including amendments to Federal Airport Act. 
(b) Joint civil-military use of airports. 
(c) Federally operated airports—District of Columbia and Alaska. 
(d) Federal-State-city relations. 
(e) Elimination of airport hazards, airspace condemnation. 
3. International aviation: 
(a) Overseas routes subject to Presidential determination. 
(b) Fares and rates. 
(c) Routes and rights, including United States participation in ICAO, 
and bilateral agreements. 
(d) Aids to air navigation abroad. 
(e) Facilitation of international air travel. 
(f) Technical and economic cooperation. 
(g) Overseas operations of CAA. 
{. Aviation safety : 
(a) Role of CAB and CAA, safety policies, including regulatory activities 
and CAB-CAA relations in safety regulation enforcement work. 
(bv) Role of industry, both air carriers and manufacturers, in promoting 
safety. 
(c) Search and rescue activities of Federal and State agencies. 
(d) State activities in safety regulation. 
5. Aircraft manufacturing industry: 
(a) Research and development, including new transport aircraft for 
trunk and local service carriers and rotary wing aircraft. 
(b) Exports and imports of aircraft and components. 
Aviation education : 
(a) Role of Federal Government, State governments, and industry. 


Mr. Harris. On July 22 last year, this committee heard our dis- 
tinguished colleague from Louisiana, Mr. Hale Boggs. Mr. Boggs is 
the author of a resolution to set up a special committee of Congress 
to investigate and study the air-policy problems. Representatives of 
this committee and Mr. Boggs went before the Rules Committee, and 
it was our understanding at that time that this committee, charged 
with the responsibility of the matter of aviation, would undertake this 
important responsibility. Pursuant thereto, since it was late in the 
session, the only witness we could get to start off the investigation was 
Mr. Boggs. Mr. Boggs was kind | enough to appear before this com- 
mittee on July 22, 1955. He gave us a rather extensive discussion of 
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some of the things he had in mind. Mr. Boggs has a brief outline of the 
matters which he thought should be investigated and studied. I would 
like it to be included in the record at this point in order that the record 
may show those various problems which he presented and which he 
thought should be undertaken in this study and investigation. 

(The information follows :) 


Briefly, I would like to outline to the committee some of the things that I 
think your committee ought to make a part of your agenda in the approaching 
recess investigation that I am assured you will conduct. These recommenda- 
tions are not necessarily placed in the order of their importance. 

1. An evaluation of our present policy and laws, how they serve the national 
needs today, their weakness and strength, and how well they are suited to deal 
with the discernible problems that will arise in the near future. 

2. In the light of the almost unprecedented growth of the industry since the 
war, has the present statute been outmoded, and does it serve to provide not only 
room, but incentive as well, for continued growth? That is a very interesting 
thing. In the field of our trunkline operations, since the enactment of the act 
of 1938, despite the tremendous increase in air travel, we have fewer trunkline 
operators today than we had in 1938. Here is an industry which has grown more 
rapidly, which has produced more new business than any comparable industry 
probably in the history of our country, and yet the number of competing factors 
in it continues to decline. 

3. Have the present policy and laws maintained competition in the industry 
or have they fostered the growth of monopoly? Why has there been no new 
entry into the field of air transportation except feeder and cargo carriers? 

4. Has there been discrimination, geographical and otherwise as between 
various markets, airlines, and so forth, and have there been any other substantial 
restrictions on the flow of commerce? 

5. What role do Government subsidies play in the industry? Should they be 
continued, gradually decreased or ended entirely ; to what extent is the industry 
subsidized as compared with other methods of transportation? That is the direct 
business of the Congress of the United States. 

6. To what extent has the industry grown in terms of the world market, as 
compared with the domestic growth, and what can be done to encourage or stimu- 
late such growth in a healthy direction? I know there was quite a furor created 
just a few weeks ago in connection with some of these developments with respect 
to the German airline flying certain American routes. 

7. To what extent is the Federal Government a user of air transportation, both 
freight and passenger, and what should be the rate structure charged to the 
Government? 

8. What is the competitive situation between the air industry and the rail, 
motor, and maritime industry? 

9. What is the obsolescence of our air merchant fleet, and are we developing an 
aircraft manufacturing industry consistent with our foreseeable future needs? 

10. Do we have a jet prototype plans development program and to what extent 
are we taking advantage of technological advances? 

11. A thorough and careful review of airline safety practices, navigation aids, 
and traffic control facilities. You touched on that in your opening statement 
just a few minutes ago. 

12. A study of airport construction and the development of a national airport 
program. I would like to congratulate the committee on passing Congressman 
Harris’ bill just a few days ago. I think that is a very splendid piece of legisla- 
tion and something we very definitely need. It is certainly a step, in my opinion, 
in the right direction. 

13. An investigation of the effectiveness of regulations under the existing 
statute, taking into consideration the enforcement of the statutes, the personnel 
of the regulatory agencies, the processes and procedures that have been set up by 
that agency, the decisional processes, and CAB’s policies, standards, and criteria. 


Mr. Harris. Weare glad to have with us this morning the Chairman 
of the Civil Aeronautics Board, a former colleague of ours in the 
House of Representatives, and a very able one he was. 

Mr. Rizley, we are very glad to have you again to come before this 
committee. We always extend you a cordial welcome. We are glad 
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to note that you have with you the Vice Chairman of the Board, 
Col. Joseph P. Adams. We want to extend to each of you welcome 
and our appreciation for your coming this morning to take up where 
we left off this great job presented to us at the last session of the Con- 
cress in order that we may start developing some of the items which 
we have been charged to undertake. 

I believe, Mr. Chairman, you have had a copy of the outline which 
the chairman of this committee and the committee agreed on some time 
the items which Mr. Boggs ‘presented to this committee which he 
thought should also be undertaken in this study and investigation. 
Also, Iam sure you are familiar with the bills introduced by the chair- 
man of the committee and our esteemed friend and colleague, Mr. 
Hinshaw. ‘Those are the matters which you are called upon to discuss 
this morning, and I am sure, as you usually do, you will in your own 
able re give us a full discussion of these problems which you and the 
Board feel are important, your recommendations as to legislation, if 
any, What you think should be done insofar as any change in our air 
policy for which the Board has the responsibility, and also, as a matter 
of legislation, for which this committee has responsibility. 

Mr. Hinsuaw. Mr. Chairman, may I say in the beginning that H. R. 
4677 introduced by me is not identical with H. R. 4648, but it has 
some identical matter in it. 

Mr. Harris. I think the record should show that. If I said iden- 
tical bills a while ago, it was inadvertent. I am familiar with the 
fact that you introduced a bill which included some matters which 
Mr. Priest did not include in the bill which he introduced. But we 
do feel that we have this matter before us for consideration and 
discussion. 

Mr. Rizley ? 


STATEMENT OF HON. ROSS RIZLEY, CHAIRMAN, CIVIL AERO- 
NAUTICS BOARD, ACCOMPANIED BY HON. JOSEPH P. ADAMS, 
MEMBER, CIVIL AERONAUTICS BOARD; FRANKLIN M. STONE, 
GENERAL COUNSEL; JOSEPH H. FitzGERALD, DIRECTOR, BUREAU 
OF AIR OPERATIONS; M. C. MULLIGAN, SECRETARY TO THE 
BOARD; ROD KREGER, CHIEF, OFFICE OF CONGRESSIONAL LIAI- 
SON AND PUBLIC INFORMATION; AND MRS. JUDITH S. LEONARD, 
GENERAL ATTORNEY, OFFICE OF THE GENERAL COUNSEL, CIVIL 
AERONAUTICS BOARD 


Chairman Riziry. Mr. Chairman, thank you very much. We are 
happy to have the privilege to come before your committee to discuss 
not only these specific legislative bills, but to give you the benefit of 
our somewhat limited experience in connection with any other thing 
which affects the great field of civil aviation. 

Anticipating that perhaps the committee would want to discuss 
many and varied other aspects of aviation, I do have accompanying 
me our very able Vice Chairman of the Board, Mr. Adams; our Chief 
Counsel, Mr. Stone; the Chief of the Bureau of Air Operations, Mr. 
FitzGerald; the head of our budget, Mr. Mulligan; our liaison officer, 
Mr. Kreger; and one of the attorneys in the Chief Counsel’s office, 
Mrs, Leonard. 





104 CIVIL AIR POLICY 


I have a prepared statement which discusses in detail H. R. 4648 
and H. R. 4677 which I would like to present to the Board covering 
these specific bills, and then, of course, we will be subject to any ques. 
tions the committee wishes to ask, not only on this but about any other 
matter which is going on in civil aviation, and to try to answer them 
the best way we can. 

Mr. Harris. We shall be glad to have your statement. May I say, 
also, we are glad to welcome with you your associates and members 
of your staff. 

Chairman Riztey. Thank you very much. 

The Civil Aeronautics Board appreciates the opportunity afforded 
it to present its views on H. R. 4648, introduced by Mr. Priest, and 
H. R. 4677, introduced by Mr. Hinshaw. The bills point up many 
of the problems facing the Board and the aviation industry today. 
After 17 years it is but natural that experience under the act should 
indicate room for improvement in certain areas. The Board is eager 
to offer such assistance as we can to the committee in its consideration 
of the revisions of the aviation law reflected in these bills.. In proffer- 
ing these views, it is our general intent to tell you to the best of our 
ability what we think contributes to the success and furtherance of 
the overall congressional policy as we understand it, and what we 
think detracts from it. 

Before discussing particular provisions of the bills, I would like to 
say that the Board is in full accord with their general approach of 
retaining the existing framework of the Civil Aeronautics Act, rather 
than undertaking a wholesale rewriting of our aviation laws. The 
present act has now been in effect for over 17 years. In form it is 
still basically the same as when enacied in 1938, plus certain amend- 
ments both administrative and substantive in nature. The public, 
the industry, and the Government as a whole, including the Congress, 
have become accustomed to the methud and manner of dealing with 
civil aeronautics as set out in the act, and are familiar with the 
problems arising under it and with handling them on a day-to-day 
basis. It has been interpreted by court decisions. Since 1938 there 
have been over 100 cases arising in the courts under this act, and each 
case, to a greater or lesser degree, has helped to fix the meaning of 
the statute. There have been 14 volumes of administrative decisions 
issued by the Board and published in this field. This case law and 
administrative action has served to give greater definition to the pro- 
visions of the act, which makes action more sure and predictable. 
‘The Board is also gratified to note that many amendments which the 
Board has recommended in the past have been incorporated in one or 
both bills, and with the permission of the committee I will discuss 
several of those first. 

Regulation of rates in foreign air transportation: Sections 16, 17, 
29, 30, and 31 of H. R. 4648 give the Board comprehensive authority 
for the control of rates, fares, and charges in foreign air transporta- 
tion, including the power ot suspend the rates of foreign air carriers if 
the Board finds such action in the public interest before completion 
of hearings on the matter. With respect to rates in foreign air trans- 
portation of air carriers it gives the Board the power to prescribe 
minimum rates and the authority to suspend the operation of proposed 
rates pending hearing. Except for the proviso restricting the Board’s 
authority to the establishment of minimum rates for air carriers in 
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foreign air transportation, the Board believes that the above- 
enumerated provisions provide an integrated and very necessary am- 
plification of the Board’s regulatory powers with respect to fares, 
rates, charges, and services in foreign air transportation. 

Under the present law, no power exists for the Board to suspend 
immediately, pending hearing, the rates, fares, charges or other prac- 
tices of a foreign air carrier or an air carrier engaged in foreign air 
transportation. This is a power enjoyed by other governments 
throughout the world with respect to the United States air carriers, 
and the present absence of such a power puts us at an increasing dis- 
advantage in negotiating bilaterals, and in many other situations 
where the sole effective authority over rates for transportation be- 
tween the United States and another country lies in the hands of the 
foreign government. 

The need for statutory authority on the part of the Board to control 
the rates and fares of air carriers in foreign air transportation has 
been pointed up in the last year by the cutthroat bidding which has 
developed on the charters for foreign air transportation to the Mili- 
tary Establishment. The lack of this power has also hampered the 
Board in dealing with a, number of serious threatened open-rate situa- 
tions arising from the failure of the rate conferences of the Interna- 
tional Air Transport Association (IATA) to agree on a number of 
key rates. 

Although the emphasis upon the need for regulatory authority with 
respect to rates in foreign-air transportation has hitherto been focused 
upon the need for the power to prescribe minimum rates to prevent the 
development of cutthroat competition, the changing situation in for- 
eign air transportation indicates that this power alone will not be 
sufficient. Heretofore, all of the air carriers engaged in foreign-air 
transportation were heavily subsidized. Under those circumstances, 
there always existed a temptation to cut rates below economic levels 
in order to try and capture a larger share of the market, with the 
hope that the losses, if any, could be transferred to the subsidy. Now 
that a number of major routes are for the first time being operated 
without subsidy, there is a real danger that the trend will shift in 
the opposite direction. Since revenue increases to a subsidy-free 
carrier rebound to his financial benefit, there will be an increasing 
temptation to increase rates to a point which will maximize the carrier’s 
revenue, though this may well be above levels that would be con- 
sidered as reasonable. Moreover, the rate agreements of IATA, 
which through rate conference action fixes the fares for the great 
bulk of foreign-air transportation, have shown a trend toward in- 
creases in fares and rates which in some cases do not appear to be 
fully justified. 

Because of the importance which the Board attaches to the enact- 
ment of rate legislation in the foreign-air transportation field, I wish 
to deal at some length with certain objections which have been raised 
in the past to the Board’s having this power. Particularly, I would 
like to discuss the need for rate power in conjunction with the rate 
machinery of [ATA and the provisions now contained in many 0: our 
bilateral agreements. 

The fear has been expressed in certain quarters that a grant of 
rate power to the Board would deprive United States-flag carriers of 
freedom to fix rates in foreign-air transportation as the needs of 
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the service and competitive demands might require. The Board be- 
lieves, on the contrary, that the absence of this power places our 
sarriers under the almost complete control of the foreign countries 
to which they operate, without this Government’s having any effective 
power to back our carriers a in their contentions. The enactment of 
rate control legislation would bring into force provisions in the bi- 
lateral agreements divesting foreign countries of the power they now 
have and would place it in major part in the hands of the CAB. In 
effect, passage of this legislation would give the United States control 
over the rates of our carriers which now is in foreign hands. 

The fallacy in the arguments made by opponents to foreign rate leg- 
islation lies in the assumption that United States air carriers, in the 
absence of international agreement, are free to charge any rate they 
may decide upon. This logic, which might have certain application 
in the maritime field, where the doctrine of freedom of the seas pre- 
vails, has precisely the reverse application in the aeronautical field. 
In aviation, there is no freedom of the air. National sovereignty in 
airspace is reaffirmed by the Chicago convention and is a matter of 
fundamental policy not only of this country, but of all the other 
sixty-odd parties to the Chicago convention. There is consequently no 
natural right on the part of an air carrier of any country to serve 
ports within the territory of another country. Article 6 of the Chicago 
convention expresses this principle in the following language: 

ARTICLE 6. No scheduled international air service may be operated over or 
into the territory of a contracting State, except with the special permission or 
other authorization of that State, and in accordance with the terms of such per- 
mission or authorization. 

I emphasize “with the terms of such permission or authorization.” 

The bilateral air transport agreements constitute the groundwork 
for obtaining this special permission or other authorization. Thus, 
they are the mechanism whereby rights are obtained for air carriers 
rather than agreements which curtail such rights. 

It has not been possible to obtain these rights completely free of con- 
ditions. In particular, one of the matters over which foreign coun- 
tries have consistently refused to relinquish control in granting bi- 
lateral operating rights to United States carriers has been the veto 
power over the rates charged by our carriers in the absence of the 
effective rate control in the aeronautical authorities of the United 
States. The agreements therefore provide for a certain veto power in 
the government of each country admitting carriers foreign to it, as a 
condition on the right of entry of such carriers to its territory. 

This veto power takes the form, in the case of an IATA rate, of 
the requirement that all countries must approve any rate agreed to 
by their carriers before it can be put into effect. This is a veto power 
pure and simple, since any one government may prevent the rate from 
going into effect. 

When veto action is taken, or for other reason there is no agreed 
IATA rate, an “open rate” situation is said to exist. Under such 
circumstances, with the present law in effect, the foreign country re- 
tains almost absolute veto power under the bilateral agreements over 
rates charged by a United States air carrier. There is, it is true, a 
clause in our bilateral agreements providing that the rates shall be 
fair and reasonable. Thus, if the United States believes that the 
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rates charged by its carriers in fact are fair and reasonable, it may 
challenge the foreign country’s determination to prevent the rate from 
becoming effective, hold discussions with the foreign government and 
attempt to convince it of its erorr, and if this fails, go to international 
arbitration. But it should be emphasized that under the present sys- 
tem, the carrier may not put the challenged rate into effect pending 
its final settlement. 

Bilateral agreements, however, are so worded that if the Civil Aero- 
nautics Board obtains rate control power over its own air carriers, 
a new rate, which has been approved by the Board, may be placed 
in effect notwithstanding any objection by the foreign country con- 
cerned. This rate, again, is subject to international conference and 
settlement by international arbitration in case of continued disagree- 
ment between the governments. However, the major difference be- 
tween this and the present situation is that, pending the settlement 
of the case on international arbitration, the rate is in effect. In the 
Board’s opinion, this fact alone is all-important, since international 
arbitration may last a considerable period of time, and during this 
period the new rate can be tested in practice to see whether it is a 
sound and economic rate, or whether it has the catastrophic results 
anticipated by the foreign country. Moreover, it is the opinion of the 
Board that the burden of proof in the international arbitration would 
be on the foreign country in the event that the Board has rate control 
and has found the challenged rate to be fair and reasonable. 

As a necessary corollary to the foregoing, we believe that the grant 
of rate power to the Board would, under the air transport agreements, 
give United States air carriers additional bargaining power and 
greater flexibility in negotiating a rate within [ATA than they now 
possess. At the present time our air carriers are not completely free 
agents to bargain within LATA as to the proper level of the conference 
rates. Every rate IATA sets must be without objection of any mem- 
ber carrier and must be designed to overcome potential objections of 
all governments, foreign as well as the United States. Because of the 
lack of direct Board power over rates in foreign air transportation, and 
under the bilateral agreements as now written, there is no practical 
governmental power to back up United States carriers in supporting 
rates which they might urge within LATA. 

However, if the Board were granted rate contro! power, United 
States carriers in [ATA conferences would be assured that with Board 
backing they could place the rate they want in effect, even though the 
foreign carriers do not agree to it, and the foreign countries oppose 
it. The increase in bargaining power resulting from this fact is 
obvious. 

Opponents of foreign rate control power have in the past raised the 
specter of an international organization fixing the rates of United 
States air carriers. The bilateral agreements do provide for an arbi- 
tration of differences between governments as to whether a challenged 
rate is fair and reasonable. However, before these provisions may 
come into effect, the foreign government must object to the rate in 
question and challenge its fairness and reasonableness. Under the 
present situation such an objection on the part of the foreign govern- 
ment effectively kills the rate. If the Board had rate control power, 
the rate would remain in effect, and the foreign government would have 
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the obligation of demonstrating to the arbitral tribunal the fact that 
the rate was not fair and reasonable. 

The question can thus be asked: Is it preferable to have almost 
complete control over the rates of our international flag carriers vested 
in foreign governments, or is it better to have such determinations by 
foreign ‘governments subject to international arbitration, accompanied 
by a “stay of the foreign determination and an excellent chance of 
winning in the end ¢ To pose the question we think is to answer it, and 
it seems obvious to the Board that the additional rate flexibility for 
American air carriers can be better accomplished with rate control in 
the Board than without it. 

We emphasize that at this particular time because right now, as 
you gentlemen know as well as we, due to many, many different things 
we are facing, I think, the greatest need in the history of civil aviation 
for something of this kind because other governments as well as our 
own are stepping up at a very fast pace international air travel. 

Turning now to the specific provisions of H. R. 4648, the Board 
believes that sections 16, 17, 30, and 31 are completely satisfactory in 
the form in which they appear in the bill. Section 29, however, in- 
cludes a proviso restricting the rate power of the Board in foreign 
air transportation to the po of minimum rates, fares, and 
charges. The Board seriously questions whether this power would 
satisty the condition set forth in the bilateral agreements which | 
have just referred to that the Board possess full rate power over its 
air carriers in foreign air transportation. As we have indicated, we 

can expect an increasing need not only to fix minimum rates but to 
iettbtaal rates at a fair and reasonable level in foreign air transporta- 
tion as well. We think we have made it amply clear that the rate 
provisions in the bilateral agreements are as favorable to the United 
States as it is possible to obtain. Foreign governments are perfectly 
willing to trust an agency of the United States Government in deter- 
mining a fair and reasonable rate level. However, they are not willing 
to abandon their own powers of self-help if the United States abdicates 
in any major part its latent power to control the rates charged by its 
carriers. 

H. R. 4677 includes no powers to fix rates in foreign air transporta- 
tion of United States air carriers. However, it does include provisions 
which, although different, substantially parallel section 16 of H. R. 
4648, relative to rates of foreign air carriers. The Board believes that 
either approach to the problem of dealing with rates of foreign air 
carriers would be satisfactory. However, this provision solves only 
au very small part of the problem, and the full rate control powers 
contained in H. R. 4648 are believed vital. 

Intrastate operations: Section 2 of both H. R. 4648 and H. R. 4677 
propose to amend the proviso in the definition of air carrier, section 

(2) of the Civil Aeronautics Act, to read: 

Provided, That (a) the Board may by order relieve air carriers who are not 
directly engaged in the operation of aircraft in air transportation from the pro- 
visions of this act to the extent and for such periods as may be in the public 
interest, and (b) that the provisions of title IV of this act shall not be appli- 
cable to any air carrier engaged exclusively in commerce between places within 
a single state. 

Paragraph (b) of the proviso appears to be intended to assure that 
the application of the economic regulatory provisions of title IV to air 
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carriers who conduct operations exclusively between places in a single 
State should not be extended beyond the existing limits by reason of 
the broadening of the definition of “air transportation” to include 
carriage between places in the same State. However, the proviso 
appears to go further than this since it could also exclude economic 
regulation of intrastate operators who transport mail by aircraft. This 
exclusion would seriously restrict the existing powers of the Board, 
especially if Alaska and Hawaii should become States, since a large 
number of the intraterritorial carriers hold mail certificates. In 
addition, although it may not have been so intended, the language of 
paragraph (b) is also susceptible to the interpretation that carriers 
operating wholly within a State, but carrying passengers or cargo 
originating at or destined to points outside the State, would be ex- 
cluded from the Board’s jurisdiction. Because of the impact of such 
cperations on air transportation, and the difficulty of properly regu- 
lating only that portion of such traffic which is carried by air carriers 
clearly subject to the Board’s jurisdiction, the Board believes that its 
present jurisdiction over such operators should not be taken away. The 
Board therefore urges that if paragraph (b) is to be enacted it should 
be clarified as indicated. 

An alternative to the enactment of paragraph (b) which would pro- 
vide greater flexibility and we believe would be more desirable would 
be to omit any statutory exemption from economic regulation for 
purely intrastate operations, but instead to add a paragraph to the 
present section 416 (b) dealing with exemptions to read as follows: 

(3) The Board shall exempt from the provisions of title IV of this act any 
air carrier engaged exclusively in the carriage by aircraft of persons or property 
between places in a single State and which does not transport mail by aircraft 
unless it finds, after notice and hearing, that such exemption will adversely 
affect interstate air transportation. The Board may, after notice and hearing, 
terminate or condition any exemption where it finds that the continuance of 
the exemption or the continuance thereof without such condition will adversely 
affect interstate air transportation. 

A similar provision providing for exemption of air contractors 
engaged in purely intrastate operations would be preferable to the 
proposed proviso in the definition of “air contractors.” 

One further point in connection with this amendment of section 1 
(2) of the act is desirable. Paragraph (a) of the proviso is similar 
to the existing proviso and permits the Board to relieve indirect air 
carriers such as forwarders from the provisions of the act to the extent 
that the Board finds such relief to be in the public interest. Expe- 
rience under the act has indicated that it is equally desirable that the 
Board have similar powers with respect to indirect foreign air car- 
riers, since in many cases it has been found undesirable or imprac- 
tical to apply the provisions of the act to such indirect foreign air 
carriers. Accordingly, it is suggested that paragraph (a) be amended 
by inserting “and foreign air carriers” after “air carriers.” 

Air navigation: Section 20 of H. R. 4648 and section 19 of H. R. 
4677 amend section 601 of the act to strike out the phrase “air com- 
merce” wherever it is used and inserting in lieu thereof the phrase 
“air navigation.” 

The effect of the proposed amendment is to give a broader statutory 
definition to the Board’s jurisdiction in the area of safety regulation. 
Under the present act the board under section 601 has power to adopt 
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rules and regulations to promote safety of flight in air commerce. Air 
commerce is defined to mean interstate, overseas or foreign commerce, 
or the transportation of mail by aircraft, or any operation or naviga- 
tion or aircraft within a civil airway, or any operation or naviga- 
tion of aircraft which directly affects, or which may endanger safety 
in, interstate, overseas or foreign air commerce. While this area of 
jurisdiction has been broadly construed, the proposed new definition 
of air navigation is more comprehensive in its terminology. Section 
5 of H. R. 4648 and section 6 of H. R. 4677 would add a new subpara- 
graph (8) to section 1 of the act defining “air navigation” to mean— 
the operation or navigation of aircraft in commerce or otherwise (A) upon any 
airport in the United States or in the airspace over the United States, or (B) 
to or from any place in the United States whether or not through the airspace 
over the United States. 

While the new definition has the merit of restating the present juris- 
diction exercised by the Board with somewhat greater clarity than the 
current definition of “air commerce” we believe that the familiarity 
which the flying public now has with the term “air commerce” is a 
factor to be given great weight. Consequently we urge that, if a re- 
definition of the Board’s safety jurisdiction is enacted, it carry the 
label “air commerce” rather than air navigation. We assume such 
redefinition would include a suitable indication that no increase in 
Board jurisdiction over military operations is contemplated. 

I will now take up some of the other changes which would be 
accomplished by the bills under consideration. 

Airman certificates: Section 5 of H. R. 4677 would amend the 
definition of airman to allow the Board to exempt mechanics eni- 
ployed by certain repair stations, air carriers, and manufacturers, 
from the definition. ‘The Board has, on aoe occasions, submitted 
comment in behalf of such a proposal. It should be fully understood, 
however, that the Board’s support of this proposal is based on the 
fact that it is only permissive in nature. The Board wishes to make 
it clear that it does not interpret this particular amendment as re- 
quiring any change in its existing policies as to who shall be required 
to hold airman certificates. To what extent, if any exemptions should 
be granted pursuant to this proposed statutory authority would be 
& proper subject for consideration and determination by the Board in 
the light of all the facts and circumstances of the particular cases 
or class of cases presented to it from time to time. 

Air contract service: Section 19 of H. R. 4648 and section 18 of 
H. R. 4677 would amend the Civil Aeronautics Act by adding a new 
Title [V—A, Air Contract Service Regulation. 

For many years the Board had on its legislative program an item 
which would bring contract carriers within the regulatory frame- 
work of the Civil Aeronautics Act. Contract carriers are private as 
distinguished from public or common carriers. However, their ac- 
tivities may be in direct competition with those of common carriers, 
and for this reason the regulation of this type of enterprise has long 
been in force in the parallel motor carrier field. In 1948 and 1949 
the noncertificated carriers were operating in excess of the Board’s 
frequency and regularity restrictions, and many of them attempted 
to justify their course of conduct by the assertion that they were con- 
tract carriers rather than common carriers, and thus did not come 
within the Board’s jurisdiction. 
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More recently the Board has learned of a new and oompiebely 
different need for regulation of this branch of the industry. Certain 
carriers, most of them former ir regular carriers whose letters of reg- 
istration have been revoked by the Board, are now engaged in con- 
ducting charter operations exclusively for the Defense Department. 
These carriers no longer hold themselves out to the public as being 
common carriers and, since in fact their only customer appears to 
be the United States Government, they cannot be deemed to be air 
carriers within the meaning of the present Civil Aeronautics Act. 
They compete for traflic with each other and with the scheduled and 
rregular carriers by filing bids with the Defense Department for the 
carriage of the available traflic. Obviously it is in the interest of 
the Defense Department to secure safe and adequate transportation 
at the lowest rates, and consequently we understand that that De- 
artment has been accepting the minimum bids submitted. The 
competition for this traflic is fairly stringent; hence these carriers may 
nd to cut their charges for transport: ition service to the very mini- 
nium. The situation is such as to give rise to reasonable fear, in the 
opinion of the Board, that unless the minimum rates of these carriers 
re regulated and fixed by the Board, the safety of their operations 
ill be jeopardized. 
With’ this background, in the Board’s opinion, need for regulation 
of private carriers is basically limited to two areas. F irst, « “ases 
iere the form of contract carriage is adopted to cover the mibetance 
f a common carrier operation. The borderline between common and 
ntract carriage is a very indefinite one, and this legislation could 
put to ettitt purpose in requiring a well-defined line of demarcation 
‘tween the two types of operations. Secondly, there is a need to 
otect the rate regulatory powers over the common carrier system. 
so long as these objec tives are properly met, the Board sees no ‘desir- 
iit Vy in subjecting pr ivate carriers to extensive government al eco- 
mic control, nor of limiting the right of entry to this field. Section 
bo (b) (1) would grant the Board adequate authority to make 
mption paaeletiane but 454 (b) (2) places a mandatory restric- 
tion on this power so far as exemption from the licensing require- 
ent is concerned. The Board believes that no need has been demon- 
trated for restriction on the right of entry to the private carrier field 
which is implicit in the requirement of obtaining a license. The Board 
o le rerefore believes that until such a need is shown, it should be permit- 
i, under the standards of 454 (b) (1), to exempt all air contractors 
trea the licensing requirements of ‘Gate IV-A. Accordingly, it is 
recommended that section 454 (b) (2) be struck from both bills. 
Exemption powers: Section 18 z H. R. 4648 and section 17 of 
IT. R. 4677 substantially curtail the exemption powers which the Board 
currently possesses under section 416 (b) of the Civil Aeronautics 
Act. Section 416 (b) now authorizes the Board to exempt an air 
carrier from any provision of title IV if it finds that enforcement of 
the provision is or would be an undue burden on the carrier and not 
in the public interest. 
The amendment proposed by H. R. 4648 would make section 416 
(b) applicable, insofar as exemption from the certification require- 
ments of section 401 (a) are concerned, only to (A) air transporta- 
tion performed with aircraft of 12,500 pounds maximum gross take- 
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off weight or less, or (B) service temporarily supplementing the 
service authorized by an air carrier’s certific: ite of public conven- 
ience and necessity. The amendment proposed by section 17 of H. R. 
4677 is similar except that it permits exemption under clause (A) only 
in the case of fixed-wing aircraft. 

By these changes the door would be closed to the authorization of 
large aircraft operations such as the irregular and infrequent services 
which the Board permitted under a blanket t exemption issued in 1947 
and the interim supplemental services recently authorized by exemp- 
tion, following extensive public hearings, in the Larger Ir regular Air 
Carrier Investigation, Docket No. 5132. In effect, the amendment 
would not only prohibit the granting by exemption of operating rights 
such as those referred to, but would preclude the use of the exemption 
power to approve any type of service by aircraft operators using large 
type aircraft except certain limited rights to operators alreé ady hold- 
ing certificates of public convenience and nec essity. 

The Board strongly believes that every opportunity should be given 
for the initiation and development of new types of service, regardless 
of the size or performance capabilities of the aircraft used. The 
proposed amendment, by setting up an absolute bar to exemptions 
permitting services with large aircraft by new carriers irrespective 
of other considerations, would in fact prohibit all kinds of new sup- 
plemental and experimental services using large aircraft. The Board 
believes that the certification procedures of the act are sound and that 
they should be used in instances where the new services proposed are 
of the same type and nature as those already in operation and in effect 
merely propose to duplicate those services. The Board therefore 
would have no objection to curtailing the exemption power provided 
the curtailment were carefully limited to situations of this type and 
would still permit the Board fully and adequately to meet the needs 
for supplemenal, experimental and other specialized types of services. 
Unless the power is clearly reserved to grant exemptions or other 
authority so as to permit the encouragement and tr ying am of new 

ventures, the Board recommends against the enactment of the pro 
posed amendment. 

It may also be noted that the Board has long favored amendment of 
this section to make it applicable not only to air carriers, as at present, 
but to foreign air carriers as well. 

Treaties and bilateral agreements: Section 25 of H. R. 4677 amends 
section 802 of the Civil Aeronautics Act by adding provisions which 
require multilateral aviation agreements to be made by treaty, and 
require bilateral aviation agreements to be transmitted to the Senate 
and the House of Representatives within 30 days after signature. 

The only international organization pertaining to civ i] aviation 
of which the United States is a member is the International Civil 
Aviation Organization (ICAO) with headquarters at Montreal. This 
Organization was established by the Convention on International 
Civil Aviation signed at Chicago in 1944 and subsequently ratified 
after approval by the Senate. The United States is not a party to 
any multilateral air transport agreement. 

As an arm of the Congress and an independent agency, it is not 
the Board’s province to make recommendations on the relationships 
between the executive and legislative branches of the Government. 
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However, in connection with previous proposals bearing on the pro- 
cedures to be used for consummating aviation agreements with other 
countries, the Board has felt that it owed the committee a duty to 
express its views as to what the consequences of the proposals would 
be in relation to the Board’s work in connection with negotiating 
agreements with foreign countries for the purpose of obtaining op- 
erating rights for our carriers in the foreign field. The Board has 
pointed out difficulties which might arise under some previous pro- 
posals. While the provision in ‘H. R. 4677 would apparently have 
no serious effect on the discharge of the Board’s responsibilities, we 
are advised that the Attorney General is rec ommending against the 
enactment of the provision. 

Powers of the President: As the committee is well aware, section 
801 of the Civil Aeronautics Act requires ae the issuance, amend- 
nent, or transfer by the Board of a certificate authorizing an air car- 
rier to engage in overseas or foreign air arama, or air trans- 
portation ‘between the same Terr itory or possession, or any permit is- 
suable to any foreign air carrier, shall be subject to the approval of 
the President. Section 24 of H. R. 4677 would amend these pro- 
visions by eliminating the requirement for Presidential approval in 
the case of overseas and Territorial air t ‘ansportation, with the result 
that the decisions of the Civil Aeronautics Board in these areas would 
have the same finality as the decisions of the Board in cases of do- 
mestic air transportation. 

The Board believes that this modification is feasible and we have 
no objection to the amendment. 

The Bureau of the Budget has advised that there is no objection 
to the submission of the views I have just expressed in regard to sec- 
tion 24 of H. R. 4677, but that enactment of that sec tion would not 
be in accord with the program of the President of the United States. 

Specialized type of service: Section 14 of H. R. 4648 and section 
15 of H. R. 4677 amend section 401(f) of the Civil Aeronauties Act 
by authorizing the Board to specify the “type and character” of serv- 
ce to be rendered under a certificate of public convenience and neces- 
sity. Under existing law the Board is authorized to specify merely 
the “service to be rendered.” The amendment would clarify the 
Bourd’s power to issue certificates limiting the authorization to spe- 
cialized types of service, such as coach service. The Board endorses 
this amendment. 

Mr. aan a this concludes my prepared statement on H. R. 
48 and H, R. 4677. I have attempted to cover the major aspects of 
the bills, leaving aside the Board’s detailed comments on the provi- 
sions, which are contained in the Board’s report separately submitted. 

Mr. Harris. Thank you, Mr. Chairman. You said, “the Board’s 
report separately submitted.” Do you have an additional report, or 
are you referring to the report which was sent along with your letter 
of January 16, 1956, to the chairman of the committee, our distin- 
cuished colleague, Mr. Priest, who I might say for the record is attend- 
ing the session this morning, and we are very glad that his busy 
schedule permits him to be with us. Your letter has with it an attach- 
ment containing a section-by-section comment. Is that the report 
to which you referred ? 

Chairman Riziey. Yes, sir. 
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Mr. Harris. I think it should be included in the record, and with- 
out objection we will include it in the record at this point, together 
with the letter. 

Chairman Riztey. Thank you very much, Mr. Chairman. 

(The letter and report referred to follow :) 


Civim AERONAUTICS Boarp, 
Washington, January 16, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D. C. 

Dear Percy: This is in further reply to your letters of March 14 and 15, 1955, 
acknowledged March 21, 1955, requesting reports on H. R. 4648 and H. R. 4677, 
bills to amend the Civil Aeronautics Act of 1938, as amended. 

These bills embody a comprehensive revision of the aviation laws and contain 
changes of major importance to the Government and the aviation industry. 
Notwihtstanding this, they retain the existing framework of the Civil Aeornautics 
Act of 1938, and do not undertake to draft the changes in the form of an entirely 
new codification. The Board is in full accord with this general approach. The 
need is rather to bring the Civil Aeronautics Act up to date than to cast it aside 
and start all over again. The present act has now been in effect for approxi- 
mately 16 years. The public, the industry, and the Government as a whole have 
become accustomed to the method and manner of dealing with civil aeronautics 
as set out in the act, and are familiar with the problems arising under it, and 
with handling them on a day to day basis. It has been interpreted by numerous 
court decisions, and each one, to a greater or less degree, has helped fix the mean- 
ing of the statute. There have been many administrative decisions issued and 
published by the Board. This case law and administrative action have served 
to give greater definition to the provisions of the act, which makes action more 
sure and predictable. These advantages will to a large extent be preserved by 
accomplishing needed changes through amendment to the existing act, as is done 
by the bills under consideration. 

The Board also notes with approval that many amendments which it has 
recommended in the past have been incorporated in one or both bills. 

The views of the Board with regard to the provisions of the bills in detail are 
set forth in the section by section comment which is attached hereto. 

The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this report. 

Sincerely yours, 
Ross RIZ.ey, 
Chairman. 
ATTACHMENT 


SECTION BY SECTION COMMENTS ON H. R. 4648 anp H. R. 4677 


Section 1 of H. R. 4648; section 1 of H. R. 4677 
Inasmuch as the bills consist of amendments to the Civil Aeronautics Act of 
1938, and are not a new codification, it is believed that the proposed new short 


title “Civil Aeronautics Act of 1955” would be confusing, and that a preferable 
title would be “The Civil Aeronautics Act Amendments of 1955.” 


Section 2 of H. R. 4648; section 2 of H. R. 4677 
This section ameuds the proviso in the definition of air carrier, section 1 (2) of 
the Civil Aeornautics Act, to read: 


“Provided, That (a) the Board may by order relieve air carriers who are not 
directly engaged in the operation of aircraft in air transportation from the pro- 
visions of this act to the extent and for such periods as may be in the public in- 
terest, and (b) that the provisions of title IV of this act shall not be applicable 
to any air carrier engaged exclusively in commerce between places within a single 
State.” 

Paragraph (b) of the proviso is new and appears to be intended to assure that 
the application of the economic regulatory provisions of title IV to air carriers 
who conduct operations exclusively between places in a single State should not be 
extended beyond the existing limits by reason of the broadening of the definition 


7 


of “air transportation” in section 9 of H. R. 4648 and section 10 of H. R. 4677 to 
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include carriage between places in the same State. However, the proviso ap- 
pears to go further than this since it could also exclude economic regulation of 
intrastate operators who transport mail by aircraft. This exclusion would se- 
riously restrict the existing powers of the Board, especially if Alaska and Hawaii 
should become States, since a large number of the intraterritorial carriers hold 
mail certificates. In addition, although it may not have been so intended, the 
language of paragraph (b) is also susceptible to the interpretation that carriers 
operating wholly within a State, but carrying passengers or cargo orginating at 
or destined to points outside the State, would be excluded from the Board’s jur- 
isdiction. Because of the impact of such operations on air transportation, and 
the difficulty of properly regulating only that portion of such traffic which is car- 
ried by air carriers clearly subject to the Board’s jurisdiction, the Board believes 
that its present jurisdiction over such operators should not be taken away. The 
Board therefore urges that if paragraph (b) is to be enacted it should be clari- 
tied to meet these considerations. 

An alternative to the enactment of paragraph (b) which would provide greater 
flexibility and which we believe would be more desirable would be to omit any 
statutory exemption from economic regulation for purely intrastate operations, 
but instead to add a paragraph to the present section 416 (b) dealing with ex- 
emptions to read as follows: 

“(3) The Board shall exempt from the provisions of title IV of this act anv 
air carrier engaged exclusively in the carriage by aircraft of persons or property 
between places in a single State and which does not transport mail by aircraft 
unless it finds, after notice and hearing, that such exemption will adversely 
affect interstate air transportation. The Board may, after notice and hearing, 
terminate or condition any exemption where it finds that the continuance of the 
exemption or the continuance thereof without such condition will adversely 
affect interstate air transportation.” 

A similar provision providing for exemption of air contractors engaged in 
purely intrastate operations would be preferable to the proposed proviso in the 
definition of “air contractors.” 

One further point in connection with this amendment of section 1 (2) of the 
act is submitted. Paragraph (a) of the proviso is similar to the existing pro- 
viso and permits the Board to relieve indirect air carriers such as forwarders 
from the provisions of the act to the extent that the Board finds such relief to 
he in the public interest. Experience under the act has indicated that it is 
equally desirable that the Board have similar powers with respect to indirect 
foreign air carriers, since in many cases it has been found undesirable or im- 
practical to apply the provisions of the act to such indirect foreign air carriers. 
\ccordingly, it is suggested that paragraph (a) be amended by inserting “and 
foreign air carriers” after “air carriers.” 


Section 8 of H. R. 4648; section 3 of H. R. 4677 


, 


; 


This section removes “air commerce” from the list of definitions in section 7 
of the act. Our comments on this are discussed under section 5 (8) of H. R. 4648, 
and section 6 (8) of H. R. 4677, which add and define a new term “air navigation.” 
Section 4 of H. R. 4648; section 4 of H. R. 4677 

This section adds to the definition of “aircraft engine” the words “or propul- 
sion device.” The Board has no objection to this change but believes it is 
unnecessary. 

Section 5 of H. R. 4677 

This section amends the definition of “airman” to allow the Board to exempt 
mechanics employed by certain repair stations, air carriers, and manufacturers, 
from the definition. The Board has no prior occasions submitted comment in 
behalf of such a proposal and continues to support it. However, the Boards 
support of this proposal is based on the fact that it is only permissive in nature. 
The Board wishes to make it clear that it does not interpret this amendment as 
requiring any change in its existing policies as to who shall be required to hold 

‘man certificates. To what extent, if any, exemptions should be granted pur- 
suant to this proposed statutory authority would be a proper subject for consider- 
ation and determination by the Board in the light of all the facts and cireum- 
stances of the particular cases or class of cases presented to it from time to time. 


Section 5 of H. R. 4648; section 6 of H. R. 467% 


Subparagraphs (6) and (7) provide definitions of “air contractor” and “air 
contract service.” These terms are used in section 19 of H. R. 4677 and section 
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18 of H. R. 4648, which add a new title IV A to the Civil Aeronautics Act entitled 
“Air Contract Service Regulation.” 

Subparagraph (8) provides a definition of “air navigation” which term is pro 
posed to be used in place of the term “air commerce.” The Board believes there 
is a certain merit in the proposed change, which in substance restates the present 
law. However, the Department of Commerce has pointed out several objections 
to the change in commenting on 8. 308 and S. 1119, and the Board, on balance, does 
not wish to urge the change. Reference is made to the letter from the Secretary 
of Commerce to the Senate Committee on Interstate and Foreign Commerce dated 
June 17, 1955, commenting on section 6 of 8. 308 and section 5 of 8S. 1119. (Hear- 
ings on 8S. 308 and 8. 1119, 84th Cong., 1st sess., p. 277.) 

If the new definition is enacted the Board assumes it will include a suitable 
indication that no increase in Board jurisdiction over the military is contemplated, 
Section 6 of H. R. 4648; section 7 of H. R. 4677 

This section adds a definition of “foreign air contractor.” This matter is dls- 


cussed below under section 19 of H. R. 4648; section 18 of H. R. 4677. 
Section 7 of H. R. 4648; section 8 of H. R. 4677 

This section broadens the definition of “citizen of the United States” as used in 
the Civil Aeronautics Act so as to include a national of the United States or one 
of its possessions. The Board has no objection to this amendment. 

Section 8 of H. R. 4648; section 9 of H. k. 4677 

This section amends the term “civil airway” in the act. Such an airway would 
hereafter be called a “Federal airway.” This section also amends the act so as 
to change the phrase “civil airway” to “Federal airway” wherever it appears, 
The Board has no objection to this change. 

Section 9 of H. R. 4648; section 10 of H. R. 4677 

This section amends the definition of interstate, overseas and foreign air trans- 
portation to make it clear that the Board’s economic jurisdiction extends to 
interstate operations of interstate carriers. The Board urges the adoption of 
this amendment. 

The section also repeals the definition of “interstate, overseas and foreign air 
commerce” which will become obsolete if the change from “air commerce” to “air 
navigation” is adopted. 

Section 10 of H. R. 4648; section 11 of H. R. 4677 

This merely renumbers existing paragraphs of section 1 of the act. 
Section 11 of H. R. 4648; section 12 of H. R. 4677 

This section amends the definition of “possessions of the United States” to 
include the Trust Territory of the Pacific Islands. The Board has no objection 
to this change. 

Section 12 of H. R. 4648; section 13 of H. R. 4677 

This section amends the declaration of policy (sec. 2 of the act). The amend- 
ments are technical in part, since they incorporate recognition of the regulation 
of air contract service, and the change from the term “air commerce” to “air 
navigation.” In addition, in section 13 of H. R. 4677 the declaration of policy 
would be amended to require that the Board shall consider, as being in the public 
interest, and in accordance with the public convenience and necessity, ‘‘the main- 
tenance by the United States of the greatest possible influence at all times in 
world aviation.” 

The board has no objection to either change in the statement of the objectives 
and purposes of the act, but prefers the statement in section 12 of Hi, I. 4648. 


Section 13 of H. R. 4648; section 14 of H. R. 4677 
This is a purely technical amendment. 


Section 14 of H. R. 4648; section 15 of H. R. 4677 

This section authorizes the Board to specify the “type and character” of service 
to be rendered under a certificate of public convenience and necessity. Under 
existing law the Board is authorized to specify merely the “service to be ren- 
dered.” The amendment would clarify the Board’s power to issue certificates 
limiting the authorization to specialized types of service, such as coach service. 
The Board endorses this amendment. 
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Section 15 of H. R. 4648; section 16 of H. R. 4677 

This section proposes two changes. First, it would amend section 401 (h) of 
the act by adding a new paragraph (2) authorizing the Board to suspend or 
revoke, after notice and hearing, any certificate of public convenience and neces- 
sity if the Board finds that the holder is not a citizen of the United States. 

The Board has no objection to this proposal. The act now contemplates that 
air transportation pursuant to a certificate of public convenience and necessity 
shall be conducted only by citizens of the United States as defined in the act. 
However, the act has heretofore made no provision for revocation or suspension 
if a holder of a certificate ceases to be a citizen within the meaning of the act. 

Second, section 15 of H. R. 4648 amends section 401 (h) of the act by adding a 
new paragraph (3) authorizing the Board to require an air carrier to make rea- 
sonable extension of its existing service if the Board is able to make certain 
findings, 

Section 16 of H. R. 4677 contains a somewhat similar provision, but limiting 
the authority of the Board to require extension of service to cases of foreign air 
transportation, 

The Board has power at the present time to require an extension of service 
under section 401 (h) of the act if the public convenience and necessity so re- 
quires. However, the new provisions authorize extensions of service not only 
for reasous of public convenience and necessity, but for other reasons as well and 
hence would appear to make it possible for the Board to require extensions of 
service in certain circumstances not covered by the existing provisions of the act. 

The Board has no objection to either proposal, but prefers the provision of 
H. R. 4648 on this subject. 


Section 16 of H. R. 4648 

This section authorizes the Board to suspend the rates of foreign air carriers 
n foreign air transportation when in the public interest. 

he Board favors this provision, but believes that a similar provision should be 
udded to the act with respect to the foreign air transportation operations of the 
United States air carriers. This matter is discussed in the Board's comments on 
section 29 of H. R. 4648. 


Section 17 of H. R. 4648 

Section 404 (a) of the Civil Aeronautics Act, which requires every air carrier 
to furnish adequate service, is limited by its terms to interstate and overseas air 
transportation. Section 17 strikes out the phrase “interstate and overseas” and 
thus broadens the scope of the section to cover all air transportation. 

Che Board is strongly in favor of this amendment. Not only would it require 
that air carriers provide adequate and safe services and facilities in foreign, as 
well as in interstate and overseas, transportation, but it would also require just 
and reasonable rates in foreign air transportation, a provision which the Board 
long has favored. 

Nection 18 of H. R. 4648; section 17 of H. R. 4677 

Exemption powers.—Section 18 of H. R. 4648 and section 17 of H. R. 4677 sub- 
stantially curtail the exemption powers which the Board currently possesses under 
section 416 (b) of the Civil Aeronautics Act. Section 416 (b) now authorizes the 
Board to exempt an air carrier from any provision of title LV if it finds that 
enforcement of the provision is or would be an undue burden on the carrier and 
not in the public interest. 

The amendment proposed by H. R. 4648 would make section 416 (b) applicable, 
insofar as exemptions from the certification requirements of section 401 (a) are 
concerned, only to (A) air transportation performed with aircraft of 12,500 
pounds maximum gross takeoff weight or less, or (B) service temporarily supple- 
menting the service authorized by an air carrier’s certificate of public convenience 
and necessity. The amendment proposed by section 17 of H. R. 4677 is similar 
except that it permits exemption under clause (A) only in the case of fixed-wing 
aircraft. 

By these changes the door would be closed to the authorization of large aircraft 
operations such as the irregular and infrequent services which the Board per- 
mitted under a blanket exemption issued in 1947 and the interim supplemental 
services recently authorized by exemption, following extensive public hearings, 
in the Large Irregular Air Carrier Investigation, Docket No. 5132. In effect, 
the amendment would not only prohibit the granting exemption of operating 
rights such as those referred to, but would preclude the use of the exemption 
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power to approve any type of service by aircraft operators using large type 
aircraft except certain limited rights to operators already holding certificates of 
public convenience and necessity. 

The Board strongly believes that every opportunity should be given for the 
initiation and development of new types of service, regardless of the size or 
performance capabilities of the aircraft used. The proposed amendment, by 
setting up an absolute bar to exemptions permitting services with large aircraft 
by new carriers irrespective of other considerations, would in fact prohibit all 
kinds of new supplemental and experimental services using large aircraft. The 
Board believes that the certification procedures of the act are sound and that 
they should be used in instances where the new services proposed are of the same 
type and nature as those already in operation and in effect merely propose to 
duplicate those services. The Board therefore would have no objection to cur 
tailing the exemption power provided the curtailment were carefully limited to 
situations of this type and would still permit the Board fully and adequately to 
meet the needs for supplemental, experimental, and other specialized types ot 
services. Unless the power is clearly reserved to grant exemptions or other 
authority so as to permit the encouragement and trying out of hew ventures, the 
Board recommends against the enactment of the proposed amendment, 

It may also be noted that the Board has long favored amendment of this section 
to make it applicable not only to air carriers, as at present, but to foreign air 
‘arriers as well. 

Section 19 of H. R. 4648; section 18 of H. R. 4677 

This section amends the Civil Aeronautics Act by adding a new title IV-A, “Air 
Contract Service Regulation.” 

Under the present act the Board under title IV has economic regulatory juris 
diction only over common carriers. (This arises out of the fact that “air trans- 
portation” is defined in terms limiting it to common carrier operations.) The 
Board has no economic jurisdiction over so-called air contractors, that is, persons 
engaged in the business of operating aircraft for compensation or hire, but not as 
common earriers. The proposed new title IV—A provides for economic regulation 
of such air contractors in a manner similar to the economic regulation of ai: 
carriers under title IV of the act. Accordingly, the provisions of title IV-A are 
extensive and provide for the regulation of contract carriers in considerable 
detail. The Board believes that legislation along the lines of title IV—A is desi: 
able. In a number of areas contract carriers are competitive with common 
carriers and the lack of regulatory control over the contract carriers put the com- 
mon carriers at a serious disadvantage. In other instances the regulatory powers 
of the Board are materially weakened because of refusal of operators to comply 
with Board regulations on the ground that they are contract carriers, when in 
fact their operations constitute common carriage. However, the Board is help 
less to enforce its regulations in such cases until a court decision has been ob- 
tained confirming the common carrier nature of the operations. It is not co 
templated that the Board would exercise the same controls over the entry into 
the business and other matters pertaining to contract carriers as it does in the 
field of common carriage, and therefore it is believed that the provisions of the 
proposed title IV-A could be modified to be less rigid in their requirements sid 
allow more flexibility of operations than the proposed legislation would permi 
Section 20 of H. R. 4648; section 19 of H. R. 4677 

This section provides for the substitution of the term “air navigation” for “ai: 
commerce” in section 601 of the act. This matter is discussed in our comments 
on section 6 of H. R. 4677 and section 5 of H. R. 4648, above. It also includes 
a new provision expressly directing the Board to consider the safety of persons 
and property on the ground. The Board has no objection to this new provision. 


Section 21 of H. R. 4648; section 20 of H. R. 4677 

Section 604 of the act presently requires air carriers to have air carrier operat- 
ing certificates (relating to safety) and authorizes the Board to establish mini- 
mum safety standards for the operation of any such air carrier. This section 
extends section 604 of the act to cover air contractors as well as air carriers 

It also proposes a minor amendment to section 604 (b) to delete the require- 
ment that air carrier operating certificates shall specify the civil airways over 
which the holder of the operating certificate is required to operate. The present 
requirement serves no useful purpose. 

The Board has no objection to the proposed amendment. 
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Section 22 of H. R. 4648; section 21 of H. R. 4677 

Section 605 of the act requires air carriers to inspect, maintain, overhaul and 
repair their equipment etc. This section extends these provisions to include air 
contractors as well. 

The Board has no objection to this amendment. 


Section 23 of H. R. 4648; section 22 of H. R. 4677 

This section extends the provisions of section 609 of the act, relating to the 
amendment, suspension and revocation of various safety certificates issued under 
title VI, to cover air contractor operating certificates as well as air carrier oper- 
ating certificates. 

The Board has no objection to this amendment. 

Section 24 of H. R. 4648; section 23 of H. R. 4677 

This section makes adjustments in language to substitute “air navigation” for 
“air commerce,” and to add “air contractor” to section 610 of the act. The neces- 
sity for these amendments depends upon the action taken with respect to “air 
navigation” and “air contractor” heretofore discussed. Again we assume that 
should the new definition be enacted, it would indicate that no increase in the 
Board's jurisdiction over the military is contemplated. 

Section 610 of the act now declares it unlawful for any person to serve in any 
capacity as an airman in connection with any civil aircraft used in air commerce 
without an airman certificate for that purpose. The proposed amendment ex- 
tends this to cover not only civil aircraft, but also aircraft engines, propellers, or 
appliances used or intended for use in air navigation. This amendment would 
also make it unlawful to serve as such an airman in violation of any order, rule, 
or regulation issued under title VI. ‘There would also be added a new subpara- 
graph (7) stating that it shall be unlawful for any person holding an air agency 
or production certificate to violate its terms or any regulation of the Board appli- 
cable thereto. The Board endorses these proposals. 


Section 24 of H. R. 4677 

Section 801 of the act requires that the issuance, amendment, or transfer by 
the Board of a certificate authorizing an air carrier to engage in overseas or 
foreign air transportation, or air transportation between the same territory or 
possession, or any permit issuable to any foreign air carrier, shall be subject to 
the approval of the President. This amendment eliminates the requirement for 
Presidential approval in the case of overseas and territorial air transportation, 
with the result that the decisions of the Civil Aeronautics Board in these areas 
would have the same finality as the decisions of the Board in cases of domestic 
air transportation. The Board has no objection to this amendment. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this statement on section 24 of H. R. 4677, but that enactment of 
that section would not be in accord with the program of the President. 


Section 25 of H. R. 4677 

This section amends section 802 of the act, relating to the Department of 
State, so as to add a requirement that multilateral agreements between the 
United States and foreign governments be made by treaty if they (1) grant 
operating rights, or (2) provide for participation in any international organiza- 
tion for the regulation of international aviation. In addition, it requires that 
bilateral agreements between the United States and a foreign country with re- 
spect to air rights be transmitted to the Senate and House of Representatives 
within 30 days after signature. 

While this provision would have no serious effect on the discharge of the 
Board’s responsibilities, we are advised that the Attorney-General is reecommend- 
ing against the enactment of the provision. 


Section 25 of H. R. 4648; section 26 of H. R. 4677 
This section amends section 803 of the act, relating to the Weather Bureau, so as 
to require the Weather Bureau to cooperate with the several States in the estab- 
lishment and maintenance of supplementary weather stations and facilities. 
The Board has no objection to this provision. 


Section 26 of H. R. 4648; section 27 of H. R. 4677 


This section amends section 901 (a) of the act to provide civil penalties for 
violations of title XII (security provisions ) of the act. The Board has no objec- 
tion to this provision, but strongly recommends that it be amended to provide also 
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for civil penalties for violations of title 1V (economic provisions) of the act 
A separate bill, H. R. 6632, has been introduced for this purpose, and the Board 
in commenting on that bill has set forth in detail its reasons for urging the enact- 
ment of this amendment. 
Section 27 of H. R. 4648; section 33 of H. R. 4677 

This section amends section 902 of the act, relating to criminal penalties, so as 
to bring the section in conformity with proposed changes, such as the addition 
of title IV-A relating to air contractors. It also conforms section 902 to the 
proposed amendment of section 901 relating to civil penalties, although on this 
point the two bills differ in one important respect. While both provide civil 
penalties for violations of title XII, H. R. 4648 permits, in addition, the use of 
the criminal penalties provided in section 902, while H. R. 4677 does not. The 
Board prefers H. R. 4648 in this regard, for while civil penalties may be appro- 
priate for many violations of title XII, there may be cases where the violation 
of title XII is so serious that a civil penalty would be inadequate and the criminal 
penalty should be available. The only other change of significance is the amend- 
ment of section 902 (e) relating to the filing of reports and falsification of records 
so as to make it applicable to air carriers, foreign air carriers, air contractors 
and foreign air contractors. Heretofore the section has not been applicable to 
foreign air carriers. The Board has no objection to the proposed amendment. 


Section 28 of H. R. 4648; section 28 of H. R. 4677 

This section adds a new subsection to section 1002 of the act so as to provide 
that in case of a complaint by a municipality alleging inadequate service the 
matter would be set for conference before an examiner of the Board, who would 
attempt to procure an equitable adjustment of the dispute. If the dispute is not 
settled within 60 days after the date upon which the first conference is held, the 
Board is required to initiate a formal investigation under section 1002 and 
conclude the investigation as speedily as possible. 

In general the Board would have no objection to a provision of this type, which 
may provide a forum for the settlement of disputes as to adequacy of service 
without going to hearing. However, most disputes of this nature are now solved 
in much the same manner, except that examiners of the Board do not participate 
therein. It is believed, therefore, that the amendment is unnecessary. Should 
this provision be enacted it is recommended that the mandatory requirement for 
the initiation of a formal investigation be eliminated, and that such investigation 
be required only if the Board finds there is reasonable need for it. 


Section 29 of H. R. 4648 

This section, taken in conjunction with sections 16, 17, 30, and 31 of H. R. 4648, 
gives the Board comprehensive authority for the control of rates, fares, and 
charges in foreign air transportation, including the power to suspend the rates 
of foreign air carriers if the Board finds such action in the public interest before 
completion of hearings on the matter. With respect to rates in foreign air trans- 
portation of air carriers it gives the Board the power to prescribe minimum rates 
and the authority to suspend the operation of proposed rates pending hearing. 
Except for the proviso restricting the Board’s authority to the establishment of 
minimum rates for air carriers in foreign air transportation, the Board believes 
that the above-enumerated provisions provide an integrated and very necessary 
amplification of the Board’s regulatory powers with respect to fares, rates, 
charges and services in foreign air transportation. 

Under the present law, no power exists for the Board to suspend immediately, 
pending hearing, the rates, fares, charges or other practices of a foreign air 
carrier or an air carrier engaged in foreign air transportation. This is a power 
enjoyed by other governments throughout the world with respect to the United 
States air carriers, and the present absence of such a power puts us at an in- 
creasing disadvantage in negotiating bilaterals, and in many other situations 
where the sole effective authority over rates for transportation between the 
United States and another country lies in the hands of the foreign government. 

The need for statutory authority on the part of the Board to control the rates 
and fares of air carriers in foreign air transportation has been pointed up in 
the last year by the cut-throat bidding which has developed on the charters for 
foreign air transportation to the Military Establishment. The lack of this power 
has also hampered the Board in dealing with a number of serious threatened open 
rate situations arising from the failure of the rate conferences of the Interna- 
tional Air Transport Association (IATA) to agree on a number of key rates. 
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Although the emphasis upon the need for regulatory authority with respect to 
rates in foreign air transportation has hitherto been focused upon the need for 
the power to prescribe minimum rates to prevent the development of cut-throat 
competition, the changing situation in foreign air transportation indicates that 
this power alone will not be sufficient. Heretofore, all of the air carriers engaged 
in foreign air transportation were heavily subsidized. Under those circumstances 
there always existed a temptation to cut rates below economic levels in order to 
try and capture a larger share of the market, with the hope that the losses, if 
any, could be transferred to the subsidy. Now that a number of major routes 
are for the first time being operated without subsidy, there is a real danger that 
ihe trend will shift in the opposite direction. Since revenue increases to a sub- 
sidy-free carrier redound to his financial benefit, there will be an increasing temp 
tion to increase rates to a point which will maximize the carrier’s revenue, 
though this may well be above levels that would be considered as reasonable. 
\joreover, the rate agreements of IATA, which through rate conference action 
fixes the fares for the great bulk of foreign air transportation, have shown a 
trend toward increases in fares and rates which in some cases do not appear to 
Le fully justified. 

Irrespective of the action taken with respect to the other provisions embodied 
n the comprehensive revision of the Civil Aeronautics Act contemplated by H. R. 
1648 and H. R. 4677, the Board strongly urges the committee to recommend the 
mmediate enactment of the provisions of sections 16, 17, 29, 30 and 31 of H. R. 
{i48, omitting therefrom, however, the proposed proviso to the present section 
1002 (d) of the act which would limit the Board’s power over air carrier rates 
in foreign air transportation to the prescription of just and reasonable minimum 
rates. The Board firmly believes that effective regulation in the public interest of 
ates, fares, services and charges in foreign air transportation requires the same 
broad authority as is now provided in the field of interstate air transportation. 


Section 29 of H. R. 4677 

This section gives the Board a limited authority to prescribe minimum rates of 
air contractors for interstate or overseas air contract service. The Board has 
10 objection to this provision, but refers to the comment on section 29 of H. R. 
1s48 as to the need for much more comprehensive control over rates of air 
carriers, 
Section 30 of H. R. 4648; section 30 of H. R. 4677 

This section provides in effect that the Board's powers with respect to the 
determination of rates are to be exercised with respect to rates “in air trans- 
portation.” Apparently the purpose is to make it clear that the standards set 
forth in section 1002 (e) of the act will not apply to the fixing of rates of air 
contractors. In addition, the change would seem to make it clear that such rules 
do not apply to the establishment of rates in intrastate carriage by a carrier not 
subject to the Board’s jurisdiction, or to rates between two foreign points. 

The Board has no objection to this provision. 
Nection 31 of H. R. 4648 

Under section 1002 (g) of the present act (sec. 1002 (h) as renumbered) 
the Board has power to suspend rates in interstate or overseas air transporta- 
tion for certain periods of time pending investigation as to whether they should 
he permitted to take effect. Section 31 of H. R. 4648 amends this provision so 
us to make it applicable to foreign air transportation as well. This change is 
consistent with the change proposed by section 29 of H. R. 4648. There would 
also be added a new subparagraph to give the Board similar power to suspend 
the rates of air contractors. 

The Board is in favor of these proposed changes, all of which are consistent 
With and in furtherance of the Board’s recommendation for power over foreign 
air transportation rates. 


Section 31 of H. R. 4647 


This section gives the Board authority to suspend rates of air contractors in 
interstate or overseas air contract service, foreign air carriers, and foreign air 
contractors, 

This is apparently intended to complement the very limited provisions as to 
the Board’s rate-control functions provided in H. R. 4677. With the change 
recommended in its comments on section 29 of H. R. 4648 the Board greatly 
prefers the provisions of that bill on this subject. 
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Section 32 of H. R. 4648; section 82 of H. R. 4617 


Section 1005 (a) of the act is the general provision with respect to the time 
when orders, rules, and regulations of the Board shall take effect. It contains 
a special provision whereby orders relating to safety in air commerce can take 
effect immediately. Consistent with the change from “air commerce” to “air 
navigation” in other portions of the act, section 32 would likewise change section 
1005 (a) so as to refer to air navigation. 

In addition, section 32 would amend subsection (b) of section 1005, relatine 
to the designation of agents for service of Board notices, so that it will be 
applicable to air contractors and foreign air contractors as well as to air 
earriers and foreign air carriers. 

The Board has no objection to these changes. They are primarily technica] 
cal in nature. 


Section 33 of H. R. 4648 ; section 33 of H. R. 4677 (p. 35) 


Section 1007 of the act authorizes the Board to apply to a District Court of 
the United States for enforcement of its requirements, and also authorizes any 
party in interest to apply to the district court in the case of a violation of section 
401 (a) of the act. Section 33 amends section 1007 of the act so as to make 
it clear that that section applies to air contractor licenses, and that parties ip 
interest may also apply to district courts in case of violation of section 450 (a). 
That section prohibits any person from engaging in air contract service without 
a license. 

The Board has no objection to the proposed amendment. It is largely techni- 
cal in nature. 


Section 34 of H. R. 4648 ; section 34 of H. R. 4677 (p. 35) 

Section 1009 of the act provides for the joinder of parties in court actions, 
Section 34 amends this section so as to make it clear that it applies to air 
contractor licenses as well as to other forms of authorization issued by the 
soard. 

The Board has no objection to this amendment, which is technical in nature, 


Section 35 of H. R. 4648; section 35 of H. R. 4677 

Section 1101 of the act gives the Administrator authority to require persons 
to give adequate notice of the construction of structures along or near civil 
airways where notice will promote safety in air commerce. Section 35 amends 
this section so that it will be applicable to air navigation instead of air com- 
merce, consistent with other changes proposed. 

In addition, section 35 adds a new subsection to section 1101 giving an air 
earrier, foreign air carrier, air contractor, or foreign air contractor, through the 
pilot in command, authority to take “such action as may in the judgment of 
such officer be reascnably necessary in the interest of safety or the reasonable 
comfort of the passengers and the members of the crew.” The purpose of this 
amendment presumably is to give greater authority and legal sanction to a 
pilot to deal with emergency and other situations upon his aircraft, similar to 
the power of ships’ captains on the high seas. 

The Board has no objection to this amendment if clarified. As presently 
phrased it might be construed as permitting deviations from the Civil Air 
Regulations for the sake of comfort, and may be too broad in other respects. 


Section 36 of H. R. 4648; section 36 of H. R. 4677 

This section amends section 1102 of the act, relating to international agree- 
ments, so as to make it applicable to air contractors and their licenses as well 
as to holders of certificates of public convenience and necessity. 

The Board has no objection to this conforming amendment. 


Section 37 of H. R. 4648; section 37 of H. R. 4677 

Title 13 of the act relates to war-risk insurance, and authorizes the Secretary 
of Commerce to provide insurance and reinsurance against loss or damage aris- 
ing out of war risks in cases where insurance adequate for the needs of the 
air commerce of the United States cannot be obtained on reasonable terms and 
conditions from companies authorized to do an insurance business in a State 
of the United States. Section 1307 of the act provides, among other things, 
for the fixing of a fair and reasonable value of the aircraft by the Secretary 
of Commerce, after consultation with the Civil Aeronautics Board, and provides 
that settlement of claims shall not exceed such amount. Section 37 amends 
section 1307 of the act so as to make it possible for an insured carrier to chal- 
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lenge the valuation by the Secretary and have it determined in a court having 
jurisdiction of such claims under the provisions of section 1310 of the act. 
" Since this matter is primarily within the province of the Secretary of Com- 
merce, the Board has no comment to offer on the amendments. 
Section 38 of H. R. 4648; section 38 of H. R. 4677 

Section 1310 of the act provides for judicial review of claims arising under 
the war-risk insurance program. Section 38 amends this provision so that 
judicial review could also be obtained where the insured rejected the Secre- 
tary’s valuation under the provisions of section 1307 (a). This change is con- 
sistent with and necessary to the purpose of carrying out the change proposed 
in section 37; accordingly, the Board has no comment to make on this section. 
Section 39 of H. R. 4648; section 39 of H. R. 4677 

Section 11 of the Clayton Act provides that authority to enforce compliance 
with sections 2, 3, 7, and 8 of that act is vested in the Civil Aeronautics Board 
where applicable to air carriers and foreign air carriers subject to the Civil 
Aeronautics Act. Section 39 amends section 11 of the Clayton Act so as to 
make it clear that this jurisdiction of the Board extends to air contractors and 
foreign air contractors as well as to air carriers and foreign air carriers. 

The Board has no objection to this conforming amendment extending its 
powers. 


Section 40 of H. R. 4648; section 40 of H. R. 4677 

Under the Federal Trade Commission Act, the Federal Trade Commission 
has no authority over unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, of air carriers and foreign air 
carriers subject to the Civil Aeronautics Act, since such powers are vested in 
the Board under section 411 of the Civil Aeronautics Act. Section 40 amends the 
Federal Trade Commission Act so as to exclude air contractors and foreign 
air contractors from the jurisdiction of the Trade Commission. 

The Board has no objection to this conforming amendment. 

Section 41 of H. R. 4648; section 41 of H. R. 4677 

This section proposes two amendments of the Air Commerce Act of 1926, as 
follows: 

First, it is proposed to strike the second sentence of section 4 of that act. That 
sentence authorizes the States to set apart and provide for the protection of air- 
space reservations in addition to and not in conflict either with airspace reser- 
vations established by the President under this section or with any civil or 
military airways designated under the provisions of that act. The effect of the 
proposed amendment would be to eliminate all State reservations of airspace. 

The Board is not directly concerned with the administration of this provision, 
which is under the jurisdiction of the Administrator of Civil Aeronautics. 

Second, section 41 would also amend the Air Commerce Act of 1926 by striking 
out subsection 5 (f) thereof. This would eliminate the authority of the military 
authorities to establish military airways, and thus would make “Federal Air- 
ways,” established by the Secretary of Commerce, the only system of airways. 

The Board supports this change. The present provision is obsolete, and in 
addition it is desirable that airways be established by a single authority. 
Section 42 of H. R. 4677 

Section 201 of the Railway Labor Act makes the provisions of title I of that 
act, except the provisions of section 3 thereof, applicable to every common carrier 
by air engaged in interstate or foreign commerce. Section 42 amends section 201 
So as to extend coverage to include every contract carrier by air engaged in 
interstate or foreign commerce. 

In addition, section 42 adds a proviso to section 201 of the Railway Labor Act 
so as to exclude from the term “employee or subordinate official,’ individuals 
having authority to hire and fire, etc., or to adjust labor grievances. The purpose 
of this change is apparently to classify such employees as being part of manage- 
ment and not subject to the provisions of the Railway Labor Act. 

The Board has no objection to this provision. 


Section 43 of H. R. 4677 


Section 43 authorizes the Board to investigate and report to Congress within 2 
years of the effective date of the section describing any merger, consolidation, 


purchase, lease, or acquisition of control which would improve air transport 
service to the public, ete. 


76975—56——_9 
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The Board has no objection to this provision. However, if the Board jg 
expected to initiate proceedings for the purpose of carrying out this section, 
additional funds should be appropriated for that purpose. 

Section 42 of H. R. 4648 ; section 44 of H. R. 4677 

This section provides that the act shall become effective 90 days after enactment. 

This appears to be a reasonable period and the Board has no objection to it. 

Mr. Harris. In order to clarify how this matter started, I was under 
the impression that a bill along the lines of that introduced by the 
chairman of the committee was sent up here by someone downtown, 
either the Board or the Department of Commerce or some source. 
Could you clear that up for us? 

Chairman Riziey. You mean a bill was sent up here? 

Mr. Harris. Yes. 

Chairman Riztry. I will have to consult with my staff. I did not 
known anyone else had sent up any bill from our Department other 
than us. 

Mr. Harris. This was last year, and sometimes we forget about how 
things come about. 

Chairman Riziey. That certainly has not been my policy. 

Mr. Harris. You were not the Chairman of the Board at that time, 
or even a member. 

Chairman Riztey. My staff does not seem to understand, Mr. Chair- 
man, just what you have reference to. You say you have a bill up 
here which purported to come from us ? 

Mr. Harris. As I remember, the Speaker got a letter from down- 
town submitting a bill and, under the usual procedure, it was referred 
to this committee for introduction. 

Chairman Rizxiry. I think that calls for an investigation within 
my own Board. 

Mr. Priest. Mr. Chairman, I can check the files and determine 
whether it came from the Department or not. It seems to me, thinking 
it over now, that the bill might have been a composite of a number 
of aviation groups, including the Air Transport Association and a 
number of others. I received the bill in mimeographed form. I was 
thinking that it came to us from the Department of Commerce or from 
some other division of the Department, with the request that it be 
considered for introduction. 1 can check the files to determine that 
point. 

Chairman Riziry. Let me ask my chief counsel. Was any bill sent 
up here? 

Mr. Srone. I do not recall. You say that was last March, Mr. 
Priest ? 

Chairman Riztry. Of course, I cannot speak for anything that hap- 
pened prior to March 1, but anything which happened subsequent to 
that I take full responsibility for. Colonel Adams, here, the Vice 
Chairman of the Board, may be able to enlighten us somewhat. 

Mr. Apams. Mr. Chairman, the Board very rarely has submitted 
any draft legislation, but confines itself to comments on proposals 
made by your committee and the appropriate committee in the Senate. 

There has been one exception to that which I know of, which did 
occur sometime last spring. At the request of and while before the 
Senate Interstate and Foreign Commerce Committee, the Board did 
submit a draft of an amendment to section 401 (f), which was the 
last item to which the Chairman referred. 





See SS 





CIVIL AIR POLICY 125 


Mr. Priest. ‘That is the civil penalty bill? 

Mr. Apams. No, Congressman Priest. That was an amendment 
which would authorize the Board to issue less than a full certificate. 
In other words, it would authorize the Board to issue a restricted 
operating authority. That was prepared in draft form, but I believe 
presented only in the Senate. 

Other than that, Chairman Rizley and Chairman Harris, I know of 
no proposal submitted in draft form by the CAB. 

Mr. Harris. Perhaps we can clear this up later. 

Mr. Priest. I will check the files on that. 

Mr. Harris. I was under the impression that a draft of a bill was 
submitted from downtown, and that the chairman introduced it by 
request, changing it in some respects. 

Mr. Priest. Leaving out two sections, as I recall, in the bill I intro- 
duced, and Mr. Hinshaw included one of those, I believe. 

Chairman Rizitey. Mr. Chairman, it might be that some legislation 
was sent up here in draft form from the Department of Commerce. 

Mr. Harris. That is possible. 

Chairman Riztey. Of course, this committee knows that we are no 
part of the Department of Commerce. We are an independent agency 
created by the Congress, and not a part of the Department of Com- 
merce, 

Mr. Harris. We know that. It appears that both of these sections 
apply to functions of the Board and have to do with their responsi- 
bility. In many of these paragraphs I observed that the Board was 
recommending unfavorable action. 

Chairman Riztey. That is correct. 

Mr. Harris. That is the reason I inquired about it. 

Chairman Riztzy. The CAA is a part of the Department of Com- 
merce. Frequently we have legislation in which we are both inter- 
ested, but certainly we take care of our own and attend to our own 
legislative functions in our Board. 

Mr. Harris. Does that conclude your statement on the proposed 
legislation ? 

Chairman Riztey. Yes, sir. 

Mr. Harris. Do you have any other comments to make at this time ? 

Chairman Riztey. I think not, Mr. Chairman, at the present time. 
I assume there are matters which members of the committee may wish 
to discuss with my staff and me while we are here. I do not specifically 
have any other matters. 

Mr. Harris. Mr. Wolverton ? 

Mr. Wotverton. No questions. 

Mr. Harris. Mr. Williams? 

Mr. WitutaMs. No questions. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hinsuaw. I would like to know, Mr. Rizley, if the Board is 
unanimously on this report which you have made. 

Chairman Riztey. On this report? 

Mr. Hinsnaw. Yes, on the statement which you have presented. 

Chairman Riztey. Yes. This statement of mine has been submitted 
to the four present members of the Board. Of course, much of this 
statement is a reiteration of things which had been said long before I 
came there, but this statement is a statement of the four members of 
the Board. 
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Mr. Hrinsuaw. Of course, we know that the question of whether or 
not the Board should have the power to fix rates in foreign commerce 
= been the subject of long discussion and controversy as 3 betw een the 

‘arriers which operate in * foreign commerce and the Board. Also. 
have have been other attributes to it, comments by the State Depart- 
ment and others, for a long period of time. 

Chairman Riztxy. Y es, I know. 

Mr. Hinsnaw. I think for the record, it would be well for you to 
describe in some detail the method which is now used in setting rates 
in foreign transportation. 

Chairman Riztey. I would prefer that Mr. FitzGerald, who is the 
head of the Bureau of Air Operations, detail that. He can do that 
better for you than I. 

Mr. Harris. State your full name. 

Mr. FirzGeravp. Joseph H. FitzGerald. I am Director of the 
Bureau of Air Operations of the Civil Aeronautics Board. 

Mr. Harris. Very well. 

Mr. FrrzGrratp. Rates today in international air transportation 
are established by the international scheduled air carriers through an 
organization known as IATA, the International Air Transport Asso- 
ciation. They fix the rates by conference, and they fix them by the 
various areas of the world. 

Mr. Harris. It has no relation to ICAO, has it ? 

Mr. FrrzGeratp. No; it has not. ICAO is an international govern- 
mental body, established by agreement between governments. [TATA 
is a private organization which has been established with the govern- 
mental approval of the various countries to which operations are con- 
ducted by members of the association. 

Once the rates are fixed in conference, they are then submitted to 
the governments of the various countries involved, and they have the 
power to approve or to reject. In the event that they are rejected by 
a government or fail to secure the approval of a government, the car- 
riers have to meet again and attempt to recone ‘ile the difficulties and 
agree on a new rate. 

We also have problems arising, of course, when the carriers them- 
selves are unable to agree. In that event, a so-called open rate situa- 
tion occurs. Then under the arrangements governing the practices of 
IATA, in the event of an open rate situation, anyone can fie any rate 
one chooses to file, subject, of course, to the powers of the various 
governments to suspend or otherwise prevent that rate from becoming 
effective. 

That, in brief form, is our present system of ratemaking. 

The power of the United States Government is simply its power to 
approve or disapprove the agreement of the carriers to place certain 
rates in effect. They cannot, however, prevent any carrier individ- 
ually from placing such rate in effect. I think it would be fair to say 
that from the standpoint of the Board and the people who are rate 
experts within the Board, that type of jurisdiction gives us only a 
limited authority over the rates. It does not give us a full and ade- 
quate authority to go into the reasonableness or the level of the rate, 
and that is basically the problem which causes the Board to come for- 

yard with the recommendation which is made today. 

Mr. Priest. Will the gentleman yield ? 

Mr. Hinsnaw. Yes. 
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Mr. Priest. That, as I understand, applies to international rates. 

Mr. FrrzGrravp. International rates only. 

Mr. Priest. Thank you. 

Mr. Hinsuaw. Does the Board think that it can control the rates 
which are charged by foreign carriers under the circumstances where 
they are lower than the American carriers’ rates ? 

Mr. FrrzGrratp. We have no direct control over foreign carrier 
rates, no, sir, except through the IATA machinery. 

Mr. Hare. Except what ? 

Mr. FrrzGrratp. Except through our power to veto the [ATA rates 
which have been established. But if Board disapproval of the [IATA 
rate agreement creates an open rate, the Board has no power to veto 
or suspend the rates and fares filed’ by the individual United States 
and foreign air carriers in their tariffs with the Board. 

Mr. Hinsuaw. Let us take the position which we enjoy at the 
present time. IATA agrees on a rate to and from, let us say, New 
York and London. It is acceptable to the carriers. Can you veto the 
rate and then have any other government veto the rate also or not 
veto it or approve it? 

Mr. FrrzGrraip. Yes, that could happen. As a matter of fact, I 
believe in the event of the veto of an important rate such as the North 
Atlantic rate, we would immediately be involved in direct govern- 
ment-to-government conferences with the British, the French, the 
Germans, the Italians, Swiss, Dutch, and Scandinavians. 

For example, if we suggested a different rate and tried to get it 
adopted and pushed by our carriers through the conference, they 
might object, and we would have a stalemate. The only machinery 
would then be under the terms of the bilate1 ‘al, which provides that 
upon disagreement between the countries, a conference can be called; 
and in the event of failure to settle by direct government-to-govern- 
ment conference, the matter would finally go to arbitration. 

Mr. Hinsuaw. Who would be the members of a committee fixing 
the rate in IATA between New York and London, for example ? 

Mr. FrrzGeravp. It would be primarily representative members of 
the 12 or 14 carriers which have transatlantic authorizations. It 
would include, of course, our two carriers, TWA and Pan American, 
BOAC, Air Fr ance, KLM, SAS, Lufthansa, Swissair, Alitalia, and 
then Sabena, the Belgian line, and the Spanish line. There would 
also be one or two others involved in the area conference. Together 
they would set. the rate. 

Mr. Hinsnaw. I think we can understand thoroughly, and we 
know that all of these other carriers, except the two American-flag 
carriers, are owned in whole or in principal part by their governments, 
are they not ¢ 

Mr. FrrzGerratp. That is correct. 

Mr. Htysuaw. So they can be considered to be government airlines. 

Mr. FirzGeravp. Yes. 

Mr. Hinsuaw. To that extent they are not private airlines; and 
consequently, while they are so-called private organizations, they are 
actually, so far as the other carriers are concerned, government or- 

ganizations, are they not ? 

Mr. FrrzGeratp. That is correct; yes. 

Mr. Hinsntaw. I think IATA was set up under such circumstances 
as a sort of private organization because we believed in private enter- 
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prise in our country, and the private airlines operated in foreign 
commerce. Consequently, in parallel with the merchant marine we 
permitted and encouraged the establishment of such an organization. 
Is that not true? 

Mr. FirzGrratp. Yes. The Board does today very strongly sup- 
port the IATA machinery. In making the proposals here, it is not in 
any way questioning the desirability of the continuance of that 
machinery. 

Mr. Hinsuaw. Just what is it that the Board proposes to do by this 
language which I have not included in my bill but which has been 
included in Mr. Priest’s bill? 

Mr. FrrzGeravp. I think the answer lies in the realm of the extent 
to which the Government should have regulatory authority. It is true 
that the foreign governments are more or less directly represented 
through their carriers, but it is also true that the foreign governments 
themselves have retained direct regulatory power over rates filed by 
carriers flying into and through their countries. We have no such 
power. Soin the event of any dispute of any kind, the only means by 
which we can achieve a solution is by direct agreement with the foreign 
government, and the foreign government then placing the rates in 
effect or preventing the disapproved rates from coming into effect. 
The United States Government possesses no such power, and there- 
fore it can be said, I think quite fairly, that we are basically without 
direct regulatory power of any kind in this field other than the nega- 
tive power of veto which we may have over the IATA rate agreements 
filed with the Board by our carriers. 

Mr. Hinsuaw. You do not propose to make any governmental rates 
between, for instance, France and England, do you? 

Mr. FrrzGrrarp. No. 

Mr. HrnsHaw. Yet this authority would give you that power, 
would it not? 

Mr. FrrzGreratp. No. It would give us power affecting rates in 
international air transportation, and it would extend to any operation 
over which we assert jurisdiction. For example, a rate from New 
York to Paris, or New York to London. If our operations are making 
multiple stops abroad, there obviously will arise the problem, when 
you get to a foreign segment on a through flight, for example, stop- 
ping at London, Paris, Frankfurt, and so on, of what jurisdiction we 
can or should exercise. But basically the area of concern certainly is 
the direct operations from our countries to foreign countries, 

Mr. Hrnsnaw. Then you are concerned only with the rates to and 
from the United States and foreign countries. 

Mr. FrrzGerratp. That is our basic concern. The authority which 
we have sought here would be coextensive with our usual authority 
over international air transportation. 

Mr. Hinsuaw. Do you say that under the bilateral agreements, by 
exercising that authority over rates to and from the United States, 
you would also exercise similar authority over the rates that foreign 
carriers charge on any flights to and from the United States? 

Mr. FrrzGeratp. Yes, sir. 

Mr. Hinsuaw. How can you do that? 

Mr. FrrzGrraup. I may have misunderstood you, sir, but under the 
proposals we have made, the authority of the Board would extend to 








ae 


he 
to 


CIVIL AIR POLICY 129 


any carrier which is either our carrier operating internationally or 
any foreign carrier operating into the United States and the holder 
of a 402 permit. 

Mr. Hinsuaw. You would control that rate? 

Mr. FrrzGrratp. We would have regulatory authority. 

Mr. Hrnsuaw. To control the rate charged by the foreign carrier? 

Mr. FirzGerraxp. Yes, sir. 

Mr. Hinsuaw. How would you be able to establish any such rate, 
not having the books of that carrier ? 

Mr. FrrzGrrautp. I assume your question goes to the procedure 
ihat the Board might follow in determining the fair and reasonable 
rate involved in the North Atlantic. 

Mr. Hinsnaw. Yes. 

Mr. FrrzGeravtp. [f the Board held a proceeding which went to 
that question, we would proceed in the normal manner through our 
quasi-judicial processes, and our carriers and the foreign carriers, 
| assume, would be involved and would participate and would present 
the evidence relating to their operations, the same as our domestic 
carriers do. 

Mr. Hinsuaw. You know perfectly well that they don’t keep books 
on the same basis that we do, and that we cannot prescribe the way 
in which they shall keep their books. 

Mr. FrrzGrravp. That is correct. 

Mr. Hinsnaw. As a matter of fact, we have no knowledge for the 
ost part, at least, of how they keep their books or if they keep books. 

Mr. FrrzGrratp. However, we have the ability to establish a fair 
and reasonable rate for foreign operation, when we have the com- 
parative yardsticks of our own carriers plus detailed knowledge as to 
the wage levels paid, and so on. I am sure the problem of access to 
the books of foreign carriers would not prevent the Board from exer- 
cising jurisdiction reasonably and properly in this field. 

Mr. Hinsnaw. All you can determine is what is a fair and reason- 
able rate, and “fair and reasonable rate” is a legal term, is it not? 

Mr. FrrzGeratp. Ultimately it is a legal decision. 

Mr. Hinsnaw. It is a legal term, the meaning of which is deter- 
mined by legal decision. A fair and reasonable rate can be deter- 
mined only under full examination of the books of the carrier, can 
it not? 

Mr. FrrzGeratp. That is not always the case. For example, in the 
rate field we do today set rates by comparative techniques. Where 
we know the exact costs, and so on, of one operation, we can then say 
that a similar operation should cost approximately the same amount. 
That is, I believe, a legally sound proceeding and would be sustained 
upon appeal in court. 

We have not, of course, attempted to spell out here the procedures 
we would have, and they certainly would be tempered considerably by 
the international problems involved; but under our procedures when 
a case is instituted, the carriers themselves involved have a certain 
obligation to come forward with proof to contradict or to show other- 
wise than what the staff of the Board might introduce as public 
counsel before the Board. Under those circumstances, it seems to me 
that we would be able to properly investigate the matter, particularly 
with the books of our own carriers wholly before us and with the 
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other companies bringing in the material which they consider relevant 
to a proper determination of the issue. 

In most cases the argument itself is not going to be broad; it is not 
going to be an investigation into all the fare levels of the world. It 
would normally be addressed to some specific area, like the North 
Atlantic fare itself. 

Mr. HinsHaw. Personally, I do not see how the Board can make 
any determination of an international rate to and from the United 
States in a competitive situation with a subsidized foreign air carrier 
which may be subsidized to any extent the foreign government thinks 
necessary in its own interest. They are the ones who are forcing the 
United States to subsidize its carriers, are they not ? 

Mr. FrrzGrravp. Basically, sir, I do not believe that they are. The 
rate structures which the foreign countries have placed in effect are, 
by and large, higher than ours, and the reason is th at their operations 
are at a lower level than ours and their costs in part are, as a result, 
higher. So the tendency has not been for foreign governments to put 
in low rates. 

As a matter of fact, the difficulties that we have run into, by and 
large, at least as we see it today, are that the rates in some areas may be 
too high. The Board is not proposing any general investigation of 
that matter. I donot mean to imply that at all. 

But specifically, the foreign governments are not threatening rate 
wars. They are not threatening to undercut below reasonable levels 
in any area of the world that I know of now. 

Mr. Hinsuaw. They have that ability, without question, and they 
have it without any say-so on your part. 

Mr. FrrzGeratp. We have, of course, this negative action through 
IATA. I should like to point out that all the other foreign govern- 
ments do have specifically the very power that we are seeking here. 

Mr. Hinsuaw. They have it because they own the airline. 

Mr. FrrzGera.p. It is not entirely that, either. 

Mr. Hinsnaw. Of course, if they own it they have it, have they not! 

Mr. FirzGerap. The foreign regulatory body has that power, and 
it has that power over our operations. For example, Pan American 
and TWA are subject to the exercise of that power by Great Britain 
or France or Germany. Their operations, however, coming in to the 
United States are not subject to regulation by the United States Gov- 
ernment. 

Mr. HinsHaw. No. You have veto power, but you do not have the 
power of negotiation, government-to-government, as to what the rate 
shall be. 

Mr. Priest. Will the gentleman yield / 

Mr. Hinsnaw. Yes. 

Mr. Priest. Do you think you should have power beyond the veto 
power ¢ 

Mr. Frrzceratp. We believe in the long run it would be desirable. 
I would not classify it as one of those extremely pressing problems, 
but we believe that it may become extremely important in the future 
in the proper resolution of international problems. As it now stands 
we can veto an IATA rate agreement, but we cannot suspend a tariff 
filing by any individual carrier operating between the United States 
and a foreign country. We may regard the rates filed in the tariff as 
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far too high or too low, but we have no authority to prevent individual 
carriers from filing such rates in an open rate situation. 

Mr. Priest. Thank you, Mr. Hinshaw. 

Mr. HrnsHaw. I should like to point out—I am going to stop ques- 
tioning now—that this business has been going on for a long time. 
It is quite certain that our merchant marine, which has a coverage 
of the world similar to that of the air carriers, has a similar arrange- 
ment now through a rate conference. I think that system has probably 
worked best, and that is why I left out of my bill the provision for 
giving the Board that authority. 

I yield the floor, Mr. Chairman. 

Mr. Harris. Could I pursue that just a little further. Would you 
mind, gentlemen? I want to be clarified on that point myself. 

I understood from your testimony, Mr. Chairman, that you said 
foreign governments had no authority to control the rates of our 
merchant marine; is that not true? 

Chairman Riziey. That is right. For instance, if Pan American 
and TWA establish a rate for a foreign country, they cannot put that 
rate into effect, and it is subject to being vetoed by that country. We 
think we should have the right to put “that rate into effect pending 
the time this investigation is going on. Otherwise, those other coun- 
tries can keep that rate vetoed for any length of time. We do not 
have the same authority in rates as the other countries when their 
carriers come into our country. 

Mr. Harrts. Yes, but let us clear up this comparison first, if we can. 

As I understand, it is contended by some that the merchant marine 
operation is a more ideal or satisfactory arrangement. I had the 
impression from what you said that the iehchent marine in its opera- 
tion is not subjected at all to any control of a foreign government as 
far as rates are concerned. Is that not true? 

Chairman Riztey. Here is what we say, Mr. Chairman, in our 
statement: 

The enactment of rate control legislation would bring into force provisions 
in the bilateral agreements divesting foreign countries of the power they now 
have and would place it in major part in the hands of the CAB. In effect, 
passage of this legislation would give the United States control over the rates 
of our carriers which now is in foreign hands. 

Now: 


The fallacy in the arguments made by opponents to foreign rate legislation lies 
in the assumption that United States air carriers, in the absence of international 
agreement, are free to charge any rate they may decide upon. This logic, which 
might have certain application in the maritime field, where the doctrine of 
freedom of the seas prevails, has precisely the reverse application in the aero- 
nautical field. In aviation, there is no freedom of the air. 

We do not say that that is in the maritime field, but we say it might 
have application in the maritime field in connection with freedom of 
the seas, but there is no freedom of the air. 

Mr. Harris. I just got the impression from that statement that the 
operation of the maritime 

Chairman Riziry. We were discussing the arguments which are 
made by the opponents, and we are saying maybe ‘it would have some 
application i in the maritime field because of the freedom of the seas 
doctrine, but by reason of the Chicago convention there is no doctrine 
so far as freedom of the air is concerned. 
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_ Mr. HinsHaw. Mr. Chairman, I would like to point out that in for- 
eign commerce, so long as the air carrier does not attempt to fly over 
a country, it has perfect freedom to fly over the seas as far as it wants 
to, and the seas cover four-fifths of the world. 

Mr. Harris. What I was trying to get clear in my mind, Mr. Chair- 
man, is this: You state that the Board has no authority over the rates 
of foreign carriers coming into this country. 

Chairman Riziry. That is exactly right. 

Mr. Harris. That is true, except, of course, veto power over a rate 
agreed to by IATA. 

Chairman Riziey. That is right. 

Mr. Harris. Suppose you vetoed a rate agreed to. Then what is 
the situation ? 

Chairman Rizitry. What follows there, Joe ? 

Mr. FirzGera.p. If we did, then there would be no effective rate, 
and an open rate situation would occur. The carriers usually would 
then meet again in an attempt to meet whatever objections the United 
States Government had stated, and to achieve a new rate agreement 
which could be approved by the Government. 

Mr. Harris. But you have to approve it before it becomes effective ? 

Mr. FrrzGeravp. That is correct. The danger of an open rate situ- 
ation—it can be serious sometimes, and in other cases not—is simply 
that once the old rates expire and you get an open rate situation, then 
anybody is free to file any rate one wishes. That could at times lead 
to considerable chaos in the international field, partially because the 
Board now lacks authority to cope with an open rate situation. 

Mr. Harris. Has it? 

Mr. FirzGrrautp. We have had several touchy situations in the past. 
We have never had one which really caused basic concern. However, 
what has happened in a number of instances is—— 

Mr. Harris. Could you give us an example, or is it one that you 
‘cannot describe ¢ 

Mr. FrrzGrrap. I can describe one which will indicate very clearly 
the problems which occur. 

We had an open rate situation on cargo rates last year, which arose 
not by virtue of any veto by the United States Government but as a 
result of a basic disagreement between the carriers themselves. The 
matter was handled I think substantially this way: The British Gov- 
ernment and other governments in Europe got in touch with the United 
States Government, and by joint conference which was carried on, 
of course, largely by cable, plus discussions between ourselves and our 
carriers and between their governments and their carriers, a satis- 
factory solution was worked out. 

In the absence, however, of that solution, we would have been up 
against a very difficult situation, because we would have had a number 
of rate filings which would have been subject to the veto of foreign 
countries, and we would have been in a position where we ourselves 
would not have had any direct power that we could exercise. 

Chairman Ruztey. I think also, Mr. Chairman, we have to view 
this thing in light of the situation that we may expect in the next 
decade. Since the enactment of the Civil Aeronautics Act in 1938 up 
until, we might say, recently, we have not had much competition from 
foreign countries. 
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Mr. Hare. We have not had any competition ? 

Chairman Rizxey. I say we have not had much competition from 
foreign governments. They could not fly into this country very 
much because of the war situation over all of Europe and other 
things. 

But right now the international field is the greatest field confronting 
the Board today. We have many requests for routes right now. In 
addition to all of the negotiations we have held during the past year, 
we probably have more requests right now than at any other time in 
the history of this Board for negotiations with many, many foreign 
countries that want to come into the United States. 

Mr. Hirnsuaw. Mr. Chairman, it has been a matter of concern to 
me that reciprocal rights have not been granted to United States 
carriers by the Board. 

Chairman Riziey. That is right. We do not think it is reciprocal 
now because they have power over us that we do not have over them. 

Mr. HinsHaw. I do not think rate power has anything to do 
with it. 

Chairman Riziey. That may be a difference of opinion, Congress- 
man. Ofcourse, you have a right to your opinion. 

Mr. HinsHaw. If you can explain to me why Air France was 
granted a certificate to fly from New York to Mexico City nonstop 
and an American flag carrier was not at the same time, I will be 
glad to hear it. 

Charman Rizuey. I certainly cannot give you the reason for it. It 
happened long before my time down there. 

Mr. Harris. But it is a fact, is it not? 

Mr. Hinsuaw. It is a fact. 

Chairman Riziry. It isa fact. There isn’t any question about it. 

Mr. Hinsnaw. It is a fact that now BOAC is seeking a certificate 
to fly with one stop from New York to some port in the Pacific, and 
that one stop is San Francisco or Seattle or Los Angeles or something 
of that sort. Is that not true? 

Chairman Riziry. Yes, or both. Some of them want to go to both 
Los Angeles and San Francisco. 

Mr. Hinsuaw. We have granted a foreign carrier the right to fly 
over the United States nonstop to Mexico, too. That is a Canadian 
carrier, 

Chairman Riziey. Yes, that is right. 

Mr. Hinsuaw. There are lots of things which have been granted to 
foreign carriers which have not been granted to our own carriers. 

Chairman Riziey. You are not going to get a very big argument out 
of me on that, Congressman. We are hopeful that we can cure some 
of that. 

Mr. HinsHaw. It seems to me that at the same time foreign certifi- 
cates are granted, we should also grant our own carriers the same 
opportunity. 

Chairman Riztey. Yes, and in more places than you are talking 
about now, too. 

Mr. Hinsuaw. Yes, I should think so. 

Mr. Harris. Now back to the point I brought up. Even though 
you do not have any authority over rates charged by foreign carriers, 
foreign governments do have authority over rates charged by our 
international carriers. Is that not right? 

Mr. FirzGrratp. That is correct. 
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Mr. Harris. Is that authority a veto power, or do they have author- 
ity to establish the rate after an investigation ? 

Mr. FrrzGeravp. Their power is exercised essentially in the form of 
a veto over the placing in effect of a rate for transportation between 
a point outside their country and a point inside their country. 

Mr. Harris. Is that not precisely what you have? 

Mr. FirzGrratp. No, we do not. We have no authority other than 
our authority to approve or disapprove IATA rate agreements, 
They also have authority themselves. I assume that in most cases 
they could conduct an investigation into the reasonableness of the 
rate, but they have an absolute power over the rates which are in ef- 
fect between their countries and foreign countries. 

Mr. Harris. Those rates may not necessarily be the IATA rates? 

Mr. FirzGerraup. Their power is independent of it. They have 
jurisdiction both over the [ATA rates and over states other than 
IATA rates. 

Mr. Harris. Are there rather to than IATA rates? 

Mr. FrrzGeraxp. In any open rate situation, there would be; and, 
for example, in the event of a dispute, suppose the United States found 
a rate objectionable and then vetoed or failed to approve the IATA 
rate resolution, in that event the only government which has control is 
the foreign government. The United States Government at that 
point has no further control until the new [ATA rate is brought before 
it. But England, for example, can veto anything that anybody might 
propose to putin. Wecould not. They file a tariff on 30 days’ notice 
and it goes into effect. It does not matter what that rate is. We have 
no authority, whether it is too high or too low. 

Mr. Harris. You mean, then, they can come to this country at any 
rate they wish to charge? 

Mr. FrrzGerarw. Yes, sir; that is exactly the point. It might hap- 
pen that some foreign carrier, for example, in an open rate situation 
might cut the rate in half. It might decide to do so. There isn’t a 
thing the United States Government can do about it. 

Mr. Harris. They cannot come to this country without approval of 
the Board, can they, to start with? 

Mr. FrrzGeravtp. They have the route approval, but Congress has 
denied us the jurisdiction over that rate. 

Mr. Harris. That is what I wanted to develop, to see just what 
this problem was here. 

Let us make it perfectly clear. There are rates of foreign carriers, 
as well as our own carriers. Perhaps, which are not agreed to by the 
international organization. 

Mr. FrrzGrravp. That basically occurs, sir, when there is a failure 
to close the rates under the IATA machinery. 

Mr. Harrts. I know that, but are there certain governments which 
have carriers that do not participate in IATA? 

Mr. FrrzGerawp. There are. Iceland, for example. 

Mr. Harrts. Do they fly to this country? 

Mr. FrrzGeraww. They fly to this country, and they fly to Europe. 

Mr. Harris. Are there others besides Iceland ? 

Mr. FrrzGeratp. There are. I cannot give them to you at the 
moment. TI could get a list of them. 

Mr. Harris. They fly to this country ? 

Mr. FrrzGerarp. I cannot say offhand. 
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Mr. Harris. I think we should have that information. I believe 
it is rather important. Frankly, I am impressed with the idea that 
if foreign governments are going to control and have authority to 
control the rates of our international carriers, then there should be 
some similar authority and control, in my opinion, by our Govern- 
ment over their carriers if we are running into a problem such as that. 
| do not know just what the other phases might be that would offset 
that general idea, There might be some. 1 want to find out. It 
does appear to me that it is a little out of line. In fact, I have had 
the impression that in a good many things in our foreign-policy pro- 
vrams and our relationships with other governments, they get by far 
the advantage of our own operations from this country. 

I think it is time that we were closing that gap. That is the reason 
| want to know something about your problem. 

Mr. Dotttver. Will the gentleman yield ? 

Mr. Harris. Yes; I am sorry to have taken so much time. 

Mr. Dotiiver. I still am not quite clear about this problem. I have 
understood from the discussion here that in every instance where a 
rate from the United States was involved in the International Air 
Transport Association or organization, there was a veto power which 
could be exercised by the United States. Is that not correct ? 

Mr. FrrzGrraup. Only over those rates which have been set by 
agreement between all the carriers in that area who are members of 
IATA. In the absence of agreement or, in the alternative, where a 
country has vetoed the agreed rate put in by LATA, then an open rate 
situation develops in which the United States does not have any type 
of control unless the carriers get together again and file a new IATA 
rate agreement. 

Mr. Dotuiver. In other words, the only place where the veto would 
not apply is a nation like Iceland, which is not a member of IATA, 
or where there is a veto exercised by some other nation and an open 
rate situation exists. That is the only place where we cannot veto. 

Mr. FrrzGeratp. Those are the cases, in addition to the open rate 
situation created by the United States itself vetoing and IATA rate 
agreement. 

In addition, those cases can be really basic to the entire problem 
of the reasonableness of international rates. I think the concern of 
the United States Government must be that, being the leader in inter- 
national aviation, having the largest carriers involved, and also pro- 
viding nearly three-quarters of all the passengers who travel in or out 
of the United States, and having an obligation to provide that trans- 
portation under the most reasonable and favorable terms to our people, 
it must have the authority and power to be certain that those rates 
are fair and reasonable under basically all circumstances. Our judg- 
ent is that we do not have it today. 

Mr. Dotiiver. Mr. Chairman, obviously we cannot get the answer to 
this question this morning, because it involves some research. How- 
ever, I would likt to know, for the record, in how many instances 
this situation has arisen where a rate has been set in an open field 
where there has been a veto by some other nation or where some non- 
member of the International Air Transport Association has under- 
cut or set rates which are objectionable to the United States carriers. 
think we should have a rundown on how many times this situation 
as arisen, 
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If it is an acute problem, certainly we should do something about it. 
If it is not acute, I think that makes a great deal of difference. 

Mr. Harris. Can you supply that information for us, Mr. 
Chairman ¢ 

Chairman Riztxy. Yes, sir. 

(The information referred to follows :) 


SUPPLEMENTARY STATEMENT OF THE CIVIL AERONAUTICS BoAarD WITH RESPECT 19 
THE Provisions or H. R. 4648 ano H. R. 4677 DeaLIne WitH REGULATORY 
AvuTHORITY OvER RATES AND FARES IN FOREIGN AIR TRANSPORTATION 


During the testimony on January 17, 1956, by representatives of the CAB in 
support of legislation to give CAB authority over fares and rates in foreign air 
transportation, it was agreed to supply a list of the foreign air carriers not 
members of IATA which enter the United States. The list of carriers and the 
countries of which they are national follows: 

Carrier Country 
Empresa Guatemalteca de Aviacion (Aviateca)_. Guatemala 
Transportes Aereos Nacionales (TAN) Honduras 
Lineas Aereas Costarricenses (LACSA) Costa Rica 
Aehovias Ecuatorianas (AREA) Eeuador 
sritish Caribbean Airways, Ltd United Kingdom 
Aerovias Venezolanas (AVENSA) Venezuela 
Rutas Aereas Nationales (RANSA) Venezuela 
Compania Daminicana de Aviacion (CDA) Dominican Republic 
British West Indian Airways (BWIA) United Kingdom 
Empresa de Transportes Aerovias Brazil Brazil 
Cuba Aeropostal ‘ Cuba 
Expreso Aereo Inter Americano Cuba 
Aerovias Interamericanas de Panama (AVISPA)_. Panama 
Mates Aine 8 cin 4 iden eeentunwes United States 
TACA International Airlines_.___._-.__-- El Salvador 

Cuba 
‘ . United States 
Loftleidir___- Iceland 
Compania Mexicana de Aviacion (CMA) --_------- Mexico 
China National Aviation Corp China 
British Commonwealth Pacific Airlines United Kingdom 


Representative Dolliver further inquired as to the number of cases in which a 
rate has been vetoed by some other nation or some nonmember of the Inter- 
national Air Transport Association has undercut or set rates which are objec- 
tionable to the United States carriers. 

A proper appraisal of any answer to this question requires a clarification of 
the present status of CAB authority with respect to rates in foreign air 
transportation. 

I. DIRECT RATE AUTHORITY 


Under the present act, the CAB has practically no direct authority over the 
rates or practices of either United States or foreign air carriers engaged in 
foreign air transportation. The sole power now possessed by the Board is that 
of ordering a carrier in foreign air transportation to remove a discrimination 
in ” rate structure, if after notice and hearing, such discrimination is found 
to exist. 

The CAB has, thus, no summary power to stop any carrier in foreign air 
transportation from placing into effect any rate, fare, or practice it elects; and 
even after full hearing its power to order any change is restricted to the limited 
area of removing discrimination. 


Il. IATA TRAFFIC CONFERENCE MACHINERY 


The carriers accounting for substantially 90 percent of international air 
traffic are members of the International Air Transport Association (IATA), 
whose chief function is to administer the traffic conferences wherein the car- 
riers, by agreement, determine their fare structure and fix uniform rules and 
practices. 
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There are three traffic conference areas which roughly cover the following 
areas: Conference 1, Western Hemisphere; conference 2, Europe, Middle East, 
and Africa; conference 3, Asia, Australia. Each carrier is a member of each 
individual conference within which it has traffic rights. In addition, to deal 
with problems relating to operations conducted between two or more con- 
ference areas, for example, the North Atlantic, four joint conferences have 
been established, 1—2, 3—1, 2—3, and 1—2—3. Each carrier operating between 
two or more given areas is a member of the appropriate joint conference, the 
membership of such joint conference encompassing also all carrier members of 
each individual Conference involved. For example, the membership of joint 
conference 1—2 is comprised of all carriers operating on the North, Mid and 
South Atlantic, and in addition, all the carrier members of individual confer- 
ences 1 and 2. All action by any conference must be by unanimous vote, absten- 
tion being considered an affirmative vote. Each member of a conference or 
joint conference is entitled to vote upon any resolution of that conference, 
whether or not it concerns a route over which it operates. 

Many, though not all, governments reserve the power to review and disapprove 
or condition agreements reached by IATA. The Board’s power in this respect 
derives from section 412 of the act, which requires certain classes of air-carrier 
agreements to be submitted to the Board for approval, the statutory standard 
for approval being a finding that the agreement is not adverse to the public inter- 
est. Approval of the agreement immunizes the parties from the antitrust laws. 

This means that if the Board approves an IATA rate agreement the carriers 
are contractually bound, as between themselves, to observe the rates fixed therein. 
However, should any carrier choose to disregard his agreement and file a different 
rate with the Board, the Board would have no power to prevent the rate going 
into effect, even though the carrier might be liable to IATA for breach of the 
agreement. 

Conversely, if the Board should disapprove an agreement, any carrier individ- 
ually could place fares into effect identical to those provided in the disapproved 
agreement, 

The Board’s power to disapprove agreements is thus a very pale substitute for 
direct power over fares and rates in foreign air transportation, and amounts in 
substance to no more than an ability to offer the carriers immunity from the 
antitrust laws if they will agree to something collectively which is more in the 
public interest than what they would be liable to do individually. 


III, RATE CLAUSES IN BILATERALS 


Many of our bilateral transport agreements contain a rate clause, the principal 
provisions of which are: 

1. Rates proposed by carriers of either country for service between them shall 
be file¢ with both governments at least 30 days before going into effect. 

2. IATA agreements will be subject to Board approval and may be subject to 
approval by the other government. Rates under approved IATA agreements will 
presumably be accepted by both governments. 

3. In the case of a non-IATA rate, either because filed by a non-IATA carrier 
or because not covered by an effective IATA agreement, the agreements provide 
for two situations. 

(a) If the CAB is given the same power over rates in foreign air transporta- 
tion it now has over domestic rates: Each country shall exercise its authority 
to prevent a rate proposed by its carrier to a point in the other country from 
going into effect if, in its judgment, the rate proposed by its carrier is unfair or 
uneconomic. If one country is dissatisfied with the rate proposed by a carrier 
of another country it shall notify the other country of its dissatisfaction, and 
the two countries will try to reach agreement on a rate. 

If agreement is reached, each country will try to put the rate into effect for 
its airlines. 

If agreement is not reached at the end of the 30-day notice period the rate will 
go into effect provisionally pending arbitration between the countries, unless the 
country whose carrier proposed the rate elects to suspend it. 

(b) Prior to the time the CAB obtains authority over rates in foreign air 
transportation, if no agreement is reached between the governments, the govern- 
ment raising objection to the rate may take such steps as it may consider neces- 
sary to prevent the inauguration of or continuation of the service in question at 
the rate complained of. It should be noted that under the present law a foreign 
government may do this, but the United States may not. This clearly points up 
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the deficiency of our present law and shows the need for the proposed legislation. 

These clauses may be illustrated by this example. If today a United States 
carrier proposes a New York-London non-IATA rate which the British consider 
too low, they will, within 15 days, express dissatisfaction. If within the next 
15 days the United States cannot convince the British that the rate should 
be accepted, the British will be free to take any action they wish to prevent 
the rate going into effect or prevent operation of the service at that rate. 

However, if the CAB had the rate authority now being sought, the situation 
would be altogether different (if agreement could not be reached). The rate 
could be put into effect pending the outcome of intergovernment arbitration, 
unless the United States itself elected to suspend it. If the Board should, in 
the light of its usual ratemaking standards, determine the rate to be fair and 
economic and permit it to go into effect, there is every probability that an 
arbitral tribunal would not later overturn it. 

It is clear, therefore, that in the absence of rate authority in the Board, 
control over the rates of United States carriers is largely in the hands of other 
governments, whereas if the CAB had such authority, it would largely replace 
that now exercised by other governments. 

Bearing in mind the existing regulatory framework, we will consider some- 
specific problems which have arisen, and which could have been effectively dealt 
with by the Board if it had regulatory power over fares and rates in foreign 
air transportation. 


Non-IATA rates which have caused problems 

1. The Icelandic carrier, Loftleidir, is not a member of IATA. It publishes 
fares between the United States and Europe which substantially undercut those 
agreed to by IATA. While, because of Loftleidir’s lack of modern equipment, 
the quantity and quality of its service has not been sufficient to break the 
IATA rate structure, its competition has hurt some of the IATA carriers serving 
Scandinavia. These carriers have given notice that in the future they will not 
be able to agree to a North Atlantic fare structure which does not enable them 
to compete more effectively with Loftleidir. If these carriers obtain such 
concessions, competitive fares will spread the cuts over the whole North Atlantic 
fare structure. 

2. There are, as appears from the above list of non-IATA carriers, a larg 
number serving Latin America. Generally, their fares and cargo rates are 
substantially below those of the IATA carriers. Fortunately, until now they 
have operated limited schedules with inferior equipment and largely in the 
shorter hauls to points in Central America, so that they have not forced a 
general breakdown in the IATA fare structure, although in a number of specific 
instances IATA members have been forced to introduce various types of special 
reduced fares or rates to meet this competition. More recently, some of the 
Central American carriers have extended their routes as far south as Peru 
and have begun to acquire modern 4-engine equipment, and it may be anticipated 
they will have a more substantial effect on the IATA rate structure. 

3. In 1954 lack of Board authority over foreign fares almost led to a com- 
plete breakdown of the North Atlantic cargo rate structure. An American 
carrier, not a member of IATA, received a 6-month contract from the Army to 
transport military dependents from Germany to the United States. The contract 
involved a large number of one-way westbound trips, resulting in an equally 
large number of ferry legs between the United States and Europe. In order 
to obtain some revenue on these ferry flights, the carrier filed a cargo tariff 
which substantially undercut the existing North Atlantic cargo rates, both 
IATA and non-IATA. Because of the large number of flights involved, the 
situation threatened a serious cargo-rate war in the North Atlantic. 

Fortunately, under the terms of its contract, the Army could engage the 
planes for a roundtrip at only a slight increase over the cost of a one-way 
trip, and at the urging of the Board, the Department of Defense undertook a 
systematic search for eastbound traffic which it could economically move by 
engaging the otherwise empty eastbound leg. As a result, it was able to engage 
most of the ferry legs and a rate war was averted. 

4. Again in 1955, there was a crisis in the North Atlantic cargo rate structure 
which the Board was impotent to deal with. In the fall of 1955 revised cargo 
rates were filed by a United States carrier and these rates were, in the opinion 
of all other members of IATA, in violation of the IATA North Atlantic cargo 
rate agreement. In addition, the Board did not consider the rates to be justi- 
fied. Although it considered the rates to be unreasonable and in violation 
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of the IATA agreement, the Board could not act to prevent the rates from 
eoing into effect. 

However, the British, and other governments, exercised their right to express 
dissatisfaction with the rates and indicated they would not permit them to go 
into effect. Accordingly, the rates were withdrawn. 

In this situation the Board had to depend on the authority of other govern- 
ments to solve its problem. 


Open rates or IATA rates which have created problems 

There have been a number of cases where the IATA rate or other agreements 
have not been satisfactory to the United States, but in only a few cases has 
this resulted in an open-rate situation. However, the fact that an open-rate 
situation was avoided does not mean the IATA solution was satisfactory to the 
United States, but only that in the absence of any direct regulatory authority. 
constructive action could not be achieved by vetoing the IATA resolution, and 
the United States was left without effective remedial power. 

There are several outstanding situations where because of the lack of direct 
regulatory authority and the ineffectiveness of the power over IATA agree- 
ments aS a substitute for such authority, the public has been seriously and 
adversely affected. 

Lack of limitations on standards of service inthe North Atlantic 

The North Atlantic is probably the major international air market and of 
particular importance to the United States because the major part of the traffic 
; furnished by the United States. The fares in this area have failed to ade- 
quately reflect the savings made available by the growth of traffic and techno- 
logical advances due in large part to the Board’s lack of control over the 
standards of service. 

Conditions of tourist service 

In order to provide an economically sound basis for low tourist fares eSsen- 
tial to the development of mass air transportation, it is essential that the tour- 
ist services have a minimum of expensive frills and make maximum use of the 
safe carrying capacity of the planes. The Board has consistently urged the 
carriers to increase the minimum number of seats per plane required for tour- 
ist service, but the IATA agreements have consistently reflected a trend toward 
lower seating densities, greater luxury, and resulting higher costs. Despite the 
unsatisfactory nature of these agreements, the Board has had no choice except 
to approve them, since in the absence of an agreement each carrier could offer 
as few seats as it wished in tourist service. This continuous upgrading of 
tourist service is one of the reasons transatlantic tourist fares are approxi- 
mately 75 percent higher than domestic coach fares. 


Lurury first-class service 

Partly as a result of the lax standards for tourist service and the pressure 
to maintain a clear differentiation between the two services, and partly as a 
result of competitive pressures, there has been a continual race to increase the 
luxury and amenities of the first-class service. This has progressed to such 
an extent that many carriers find that first-class costs have increased so far 
that at existing fares it is necessary for them, in effect, to subsidize the first-class 
service from their tourist revenues. 

One form of this race has been the use of such giveaways as orchids, perfume, 
champagne, and other souvenirs. However, from a cost standpoint, the two 
most important aspects have been the offering of berths at charges which fall 
far short of reflecting the true costs of such service and the offering of sleeper 
seats (fully reclining seats) at no extra charge. 


Berth charges 


In 1952 the IATA resolutions provided for a berth charge ranging from $10 
to $25. In view of the fact that on all planes except one, each berth potentially 
displaced a paying passenger, such charge was completely uneconomic. More- 
over, experience had indicated berths could be sold for as much as $125. Despite 
the strongest urging by the Board, the carriers only increased the charge to $35 
and it was not until 1954 that the charge was lifted to $50. Here, again, a disap- 
proval of the IATA agreement would only result in individual carriers being 
able to file even lower rates. 


76975—56——10 
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Sleeper-seat service 

The sleeper-seat service is one of the most costly forms which the tendency 
to increasing first-class luxuries has taken, as the provision of fully reclining 
seats reduces the passenger capacity of the planes about 25 percent. When 
such seats were first introduced by one of the carriers, the Board urged IATA. 
without success, to agree to a surcharge for such luxury accommodations so that 
competitive pressure would not force all carriers to use such seats exclusively 
in first-class service, which would require a fare increase to maintain the 
economic soundness of the first-class service. Originally, the imposition of such 
surcharge was opposed by the American carrier which first introduced sleeper 
seats, but over the years competitive pressure having forced more and more 
carriers to install sleeper configurations, they too have joined the opposition to a 
surcharge. The result has been that today only two transatlantic carriers are 
left who do not offer sleeper seats, and they plan to do so. 

It is apparently impossible, within the framework of IATA, to obtain any 
surcharge for this form of de luxe service and thus preserve the standard 
first-class service at the existing fares. At the last IATA conference in the 
fall of 1955 the IATA carriers again refused to adopt a sleeper surcharge. In- 
stead, recognizing that most of the first-class service had been forced to sleeper- 
seat configurations, they agreed on a general class-class increase of 10 percent 
over the North Atlantic to take account of the higher costs of sleeper-seat service. 
They also used this change as an occasion to institute similar increases in almost 
all other areas of the world. 

This action has placed the Board in a difficult position. Despite the fact that 
most of the carriers have been conducting first-class service with sleeper seats, 
the overall level of passenger fares appears adequate so that there is no overall! 
revenue justification for increasing first-class fares at this time. It is obvious, 
however, that if overall revenues are satisfactory and the first-class fares are 
too low to cover the cost of sleeper service, that the first-class passenger is being 
subsidized by the tourist passenger, and that tourist fares are higher than they 
should be to reflect the cost of that service alone. However, the carriers have 
not agreed to couple the increase in first-class fares with a reduction in 
tourist fares. 

To prevent the overall level of fares being improperly increased by increasing 
first-class fares without corresponding tourist fare reductions, the Board has 
just disapproved the IATA agreement to increase first-class fares. While this 
action makes it more difficult for the carrier to raise the overall level of fares, 
it will have the undesirable effect of maintaining the present unbalanced fare 
structure wherein first-class fares are too low and tourist fares are too high. 
However, there appears to be very little the Board can do, in the absence of direct 
authority, to affect the level of tourist fares since it is not at all obvious that a 
disapproval of the tourist fare resolution would have the necessary result of 
producing any reductions in tourist fares. 

The cumulative effects of this race to give a fancier and more luxurious service 
are reflected in the fact that both first-class and tourist fares on the North 
Atlantic are about 75 percent higher per mile than are domestic fares. While 
there are some necessary cost differences between domestic and international 
services, they are nowhere near sufficient to account for the existing difference 
between the fares. It is difficult to see how, in the absence of any direct regula- 
tory control, it will be possible to prevent the competitive race toward a more 
luxurious service continually either increasing the transatlantic fares or failing 
to reduce them despite the technological advances which would normally justify 
reduction. The burden for this failure of control will fall primarily upon 
United States citizens since they constitute the bulk of transatlantic travelers. 


Liability limitations in conditions of contract 

Another area in which the lack of direct regulatory authority over the reason- 
ableness of rates and practices has adversely affected American shippers and 
passengers is that of the conditions of carriage. Members of IATA have agreed 
on uniform conditions of contract to be included on passenger tickets and cargo 
waybills which contain a large number of clauses which sharply limit or exclude 
the liability of the carriers, and seriously curtail the usual rights of passengers 
and shippers. Because of the lack of direct regulatory authority over rates and 
practices, there is almost nothing the Board can do to control the type of ex- 
culpatory material that a carrier can individually include in his ticket. Due 
to this situation, the Board has in the past found itself forced to approve IATA 
agreements which include in the uniform conditions of contract many conditions 
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which the Board considered unreasonably burdensome to the traveling and ship- 
ping public. But here, as in the case of rates, the only effect of disapproving 
the agreement would be to permit the carriers individually to file conditions of 
contract which were even more objectionable. 

The presently effective IATA uniform ticket provides, for example, that where 
the law applicable to the contract of carriage is that of any part of the British 
Commonwealth of Nations, or Empire, the carrier will not be liable for any in- 
jury or damage, whether or not caused by its negligence. It should be noted that 
Canada has summarily required the removal of this condition from tickets, but 
in this country the Board is powerless to do so with respect to tickets sold in 
the United States. While this is one of the most flagrant types of exculpatory 
clauses found in the conditions of contract, it is only one of many which the 
Board considers to be adverse to the public interest which it is powerless to 
remedy. 

As may be seen from the foregoing, the need of direct regulatory authority does 
not arise so much from the existence of an IATA open-rate situation as from the 
fact that the agreements reached by IATA in many cases fall short of those re- 
quired by the public interest, and in some instances are directly opposed to it. 
However, since in many cases the only effect of disapproving the agreement is 
to leave the carriers free individually to do something worse, disapproval is no 
substitute for regulatory authority. There have been very few situations in 
which open rates or fares to and from the United States have been created by 
the veto of foreign governments. In fact, there have been very few open-rate 
situations on fares to and from the United States. 


Pacifie fares 

In 1953, the United States disapproved as unjustly discriminatory an agree- 
ment providing for reduced fare for Chinese emigrants. IATA had interlocked 
this agreement with the basic Pacific fare structure so that this disapproval had 
the effect of opening the Pacific rate structure. This situation lasted for a 
vear and the rates were again closed. 
lhe North Atlantic tourist fares 


In 1954, the IATA carriers were unable to agree on the conditions of carriage 
for tourist service. Since, without an agreement on what constituted tourist 
service, fares for such service are meaningless, this created an open-rate situa- 
tion on North Atlantic tourist fares. Fortunately, an emergency action closed 
the rates before any serious repercussions. 

It should be noted that the absence of direct regulatory authority over rates 
adversely affects the bargaining power of American carriers in IATA. Whereas, 
a foreign carrier can in effect say, unless its terms are agreed to, its government 
will not permit another rate to be put into effect, all the American carriers can 
do is indicate their disagreement knowing full well that the lack of agreement 
will not prevent the foreign carriers filing any rate they desire with the CAB. 
Equally, if not more important, in the absence of such power, United States car- 
riers can and often do block resolutions recommended by the Board, secure in the 
knowledge that the Board cannot reject any filing they may make. 


Mr. HinsHaw. Does any United States-flag carrier run a schedule 
bet ween the United States and Iceland ? 

Mr. FrrzGeravtp. Pan American flies—— 

Mr. Hinsuaw. United States to Iceland, or do they use that as an 
alternate ¢ 

Mr. FrrzGrravp. Both of our carriers use it as alternates, but we do 
have one or more services a week into Iceland. The problems which 
have arisen on the Icelandic fares is the effect their combined or 
constructed rates over Iceland to Scandinavia and Europe have on 
the general North Atlantic fare structure. It is only fair to say that 
the scope and magnitude of the operations of that carrier obviously 
have not been sufficiently great to threaten to crack the entire rate 
structure. 

Mr. Hinsuaw. Of course not. Iceland is not a very good example; 
Is it # 
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Mr. FrrzGerravp. It basically poses the problem, and it could be— 
it is not today—a major problem. It is not the basic reason why we 
would seek authority here. 

Mr. HinsHaw. There is not a great deal of traffic between the 
United States and Iceland; is there? 

Mr. FrrzGeravp. No, but the effect of their carriage is upon the rate 
structure to Europe because they carry beyond Iceland to Europe, and 
the fact that they are of insignificant impact today is only due to their 
present lack of equipment. They are unable to effectively dent that 
market. 

Mr. Harris. Do you feel that this additional authority in the Board 
would be helpful to our own air carriers in trying to establish a rate 
and put it in effect through the international organization ¢ 

Mr. FrrzGeraxp. It could. I think the power would be beneficial 
in two respects. Qne is in putting into effect rates which are agree- 
able to our carriers as well as to the Government. 

Mr. Harris. Do I understand what you would like to have here is 
authority to step in when a situation such as you have explained 
exists? 

Mr. FrrzGerap. I think it goes further than that, sir. There are 
circumstances under which I think the Government might find that 
for some reason or other it wanted to look into the level of reasonable- 
ness of rates in a particular area. 

Mr. Harris. Even though it had been agreed to by LATA ? 

Mr. FirzGeratp. Yes. The point is that the IATA machinery 
and our right simply to approve or disapprove the resolution does not 
give us much direct control over the problem of the reasonableness 
or unreasonableness of the rate. 

Mr. Harris. I understand, though, that you did not have any prob- 
lem with that. The problem was to get at these open rate experiences 
that you have had, and certain countries who do not participate. 

Mr. FrrzGeratp. That is a problem, and that is the one that more 
constantly arises. 

Mr. Harris. Is that not the problem that you should reach instead 
of going ahead and taking over the functions and dutes of IATA? 

Mr. FrrzGrraxp. I do not think we would envision ever doing such. 

Mr. Harris. But you want authority to. 

Mr. FrrzGrratp. The problem of the fairness and reasonableness 
of rates to the United States traveling public is a very real one. 
Most of the people who travel across the Atlantic or Pacific are 
United States citizens, and of course the situation can arise where 
the interests of the United States and the interests of the European 
countries might be quite different. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. Mr. FitzGerald, what percentage of the nations have 
international airlines in IATA. 

Mr. FrirzGeratp. In IATA? I would say substantially every im- 
portant airline in the world which conducts large international oper- 
ations belongs. 

Mr. Rogers. In fixing a rate by that organization, does the decision 
have to be unanimous ? 

Mr. FrrzGerrarp. It is unanimous only among the carriers in that 
area. For example, in the North Atlantic area, rates are fixed dif- 
ferently than the rates of some other area of the world. 
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Mr. Rogers. But it must be unanimous among the carriers in the 
particular area affected ? 

Mr. FrrzGrratp. That is correct. 

Mr. Rogers. In other words, as I understand it, if you cannot get 
a unanimous situation, you have an open rate situation, and the for- 
eign carrier could fix any rate he wanted to so far as coming into 
the United States is concerned. Would the United States airlines, 
that is, Pan American and TWA, have the right to fix any rate they 
want to coming back in here, or do you have control of that? 

Mr. FrrzGreraup. The problem would arise this way: The other 
country could veto any rate applied to transportation from the United 
States to the European country or from the European country to the 
United States. 

Mr. Rocers. Then it follows that these facts give the foreign gov- 
ernment full control of the situation. If they just kept that open 
rate siuation, it would simply mean that our carriers would be at the 
merey of those other countries, would it not? 

Mr. FrrzGerarp. They are indirectly. The only recourse we have 
is the practical one of immediately taking the matter up with the 
foreign countries. 

Mr. Rocers I understand that. Suppose the foreign country had 
deliberately done it, which I can very well visualize. There is noth- 
ing you could do about it if they just said, “We are not going to make 
any changes.” 

Yet when the United States airlines go into those foreign countries, 
no matter what rate they set up or how they set it up, the ‘foreign gov- 
ernment has the right to veto it or refuse to let it go into effect, which 
throws them back on the rate they were using before the controversy 
arose, 

Mr. FrrzGrrarp. That is correct. 

Mr. Roerrs. Not so in the case of the foreign carriers coming into 
this country. 

Mr. FrrzGrerarp. No. 

Mr. Rogers. One other question. Suppose this authority was 
cranted to the CAB and you had an item or a passenger destined to 
Rome from New York, with stops at London and Paris. Is there any 
way that the English Government or the French Government could 
work out a conflict insofar as rates were concerned because that item— 
say it was cargo—had to be landed in England or in France? Would 
it create a conflict between the rates you fix and the rates that they fix? 

Mr. FrrzGrrarp. If we had the power? Is that the question ? 

Mr. Rogers. If you had the power. 

Mr. FrrzGrrarp. And we fixed rates. Tf a conflict arose, that con- 
flict would have then to be resolved under the bilateral agreements. 
We already have agreement on that. 

Mr. Rogers. Yes. That is what I was getting at. 

Mr. FrrzGrrartp. However, the terms of the bilateral agreements are 
important here in this respect : In negotiating bilaterals we have alter- 
native rate clauses in them. One clause deals with the rate situation 
in which the United States has no power, and under those circum- 
stances, of course, the other government is the only one reserving the 
veto power. If we do get rate authority in the United States, the 
alternative provision, recognizing that the United States Government 
has such authority, provides that the United States carrier’s rate shall 
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go intoeffect. So we are placed in the advantageous position of haviny 
foreign governments place reasonable trust and confidence in our 
actions and allowing our carriers to place into effect the rates which 
have been deemed desirable by the t Inited States, even though the 
foreign government may not agree with them. The recourse the) 
would be to arbitration. 

We feel that as a practical procedural matter, the United States 
would be much better off under the terms of the bilaterals in viey 
of the clauses which are in them. 

Mr. Rocers. Your lack of authority right now extends not only to 
persons and products coming into the U ‘nited States by foreign air 

carriers, but also extends to persons and products leaving the United 
States by foreign air carriers, or by United States carriers ? 

Mr. FrrzGeraup. That is correct, sir. 

Mr. Rogers. That is all. 

Mr. Harris. Mr. Hale, do you have any questions 

Mr. Hate. Yes. There are still a lot of things I would like to know. 

Take the passenger fare from Idlewild to London. Are those fares 
the same for any and all airlines giving that service? 

Mr. FrrzGeravp. They are, sir. 

Mr. Hare. Let me ask you this: Pan American runs—and I guess 
probably TWA does, too—a service which stops at Lisbon, Barcelona, 
Nice, and Rome, and ‘then goes on to points east. Are the fares to each 
of those several points all fixed by IATA? 

Mr. FrrzGerarp. Yes, they are, sir. 

Mr. Hare. Subject to the possibility of veto by Portugal on the rate 
to Lisbon, a veto i Spain on the rate to Barcelona, a veto by France 
on the rate to Nice, and a veto by Italy on the rate to Rome? 

Mr. FirzGrratp. That is correct. 

Mr. Hate. I would like to know, as a practical matter, whether those 
vetoes are everyday affairs or whether they are something quite excep- 
tional. In other words, is this a situation in which IATA does a job, 
with an occasional correction, shall we say, from various foreign gov- 
ernments, or is IATA always being pressured this way and that by 
foreign governments ? 

Mr. FrrzGeraup. IATA generally is able to arrive at rate agree- 
ments, and the agreements in turn are almost universally approved by 
the governments involved. We have not had many open rate situa- 
tions resulting from vetoes by foreign governments. 

Mr. Hare. What you call an “open rate situation” is a situation 
where a rate set by I ATA is vetoed bya foreign government or United 
States Government and then the whole thing is up in the air? 

Mr. FrrzGeraup. Yes; but we also have an open rate when the car- 
riers themselves fail to reach unanimous agreement in a particular 
area. 

Mr. Hate. Asa practical matter, if this Congress confers power and 
authority upon the Civil Aeronautics Board to fix rates for interna- 
tional carriers, of course we cannot legislate away the right of foreign 
nations to veto, can we? 

Mr. FrrzGrrarp. No, we cannot, sir. It will, though, change— 

Mr. Hate. This Government has a corresponding right to veto. 

Mr. FrrzGerarp. Only the IATA rate agreements, but not the tariffs 
themselves. 
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Mr. Hate. What is in my mind is, what would be the practical result 
ot conferring enlarged authority on the Civil Aeronautics Board? As 
far as I am concerned, I am perfectly willing to vote for any legisla- 
tion Which safeguards the competitive position of this country and 
whatnot, as long as it is not obviously defeating somebody else. 

Mr. FrrzGreraup. Certainly it would not be. Every other country 
has it. I believe our position in the bilaterals would be immeasurably 
improved. We believe it would not be detrimental to the interests of 
our own country. Quite the contrary, it would be beneficial. 

Mr. Hate. Why do you say it would be immeasurably improved ? 

Mr. FirzGeraup. Because in our bilaterals we have one clause which 
sys, in recognition of the fact that the United States Government does 
not have jurisdiction over international rates, in the event of a dispute, 
the foreign government shall have power to veto any rate placed in 
effect between the United States and that country. But in the event 
the United States has such power, then the situation changes com- 
pletely. We then find under the bilateral that the United States car- 
rier, for example, can place a rate in effect and that rate, being subject, 
of course, to our review as a Board, would go into effect. If the foreign 
country objects, it cannot veto it. By agreement it has given up that 
power of veto, and it can only go to arbitration on the question. _ 

Mr. Hare. You are suggesting that the foreign government give 
up its power of veto? 

Mr. FirzGrerautp. By agreement, by bilateral agreement, foreign 
governments have. 

You see, we have bilateral agreements with most major countries, 
und under those agreements we have rate clauses, and those rate 
clauses provide the rules and the machinery for handling rate prob- 
lems. The two clauses I refer to are the clauses which are found in the 
standard form of Bermuda-type agreement. We believe that under 
the bilateral arrangements which we now have, we are better off with 
such power than without it. 

Mr. Hare. Because you say that under the bilateral arrangements, 
then the authority which we might confer on the Civil Aeronautics 
Board can really be exercised without molestation from foreign 
countries ? ; 

Mr. FrrzGeraup. That is correct. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotiiver. Mr. Chairman, I would like to move to another sub- 
ject which is completely away from what we have just been discussing. 
I would like to talk to the Chairman of the Civil Aeronautics Board 
about it. 

These hearings we are conducting are on the general subject of civil 
aviation policy, as I understand it. One of the segments which I am 
very mel interested in, which has not yet been mentioned, is the sub- 
ject of local service airlines. The question I should like to direct to the 
Chairman of the Civil Aeronautics Board is this: Is there any legisla- 
tion which is in order on the part of the Congress which would en- 
courage the further and increasing development of local service air- 
lines, or has the Board given any direct attention to that subject ? 

Chairman Riztey. Oh, yes; the Board has it constantly under sur- 
veillance and study. The philosophy of at least a majority of the 
members of the Board contemplates the further increase and promo- 
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tion of local feeder line service. I do not know of any handicaps that 
the Board has now or any specific legislation which is needed to aug- 
ment or assist the Board in its desire to provide better and additional 
local airline service, unless it would be to amend the Administrative 
Procedure Act to permit the Board to expedite some of the cases which 
come before it. 

One of the difficulties I have had since being Chairman of the 
Board is the fact that the processes which we are compelled to follow 
under the Administrative Procedure Act are pretty slow. We fre- 
quently get in entanglements about the so-called Ashbacker rule or 
doctrine which the Supreme Court laid down. If you are trying to 
expedite a proceeding, it always seems to be possible for one airliner 
or a number of airlines to be able to inject themselves into the proceed- 
ing. This isa defensive maneuver. They don’t expect to get anything 
out of the proceeding, but under the Ashbacker doctrine they seem to 
be able to get themselves into the proceeding. You finally get a 
wheel within a wheel and you cannot get the cases to issue. 

Mr. Dotxiver. Has your legal staff made any study of that particu- 
lar subject with a view to expediting the procedures? 

Chairman Riztxy. Yes, sir, not only is the legal staff making a study 
of it, but we have enlisted the services of the American Bar Associa- 
tion, some of the organizations which practice before the Board and 
some of the lawyers. Some of them, of course, like to keep it slow. 
Weare doing our very best to come up with concrete recommendations 
to the Congress. 

Mr. Dottiver. I trust that those recommendations will come to 
the Congress during this session so we will have an opportunity to look 
at them with a view of expediting, as you say, the procedures of the 
Board. 

Chairman Riziry. That is right. I want to make the record crystal 
clear that I am sure that the majority thinking in the Board—I know 
it has been the majority thinking during the past 8 months—is that 
we think there is a greater need for better and more efficient service to 
these local communities through what we call the feeder lines and the 
local airlines. 

Mr. Dotitver. Mr. Chairman, in response to the remark of Mr. 
Rizley, Chairman of the Civil Aeronautics Board, let me say this: It 
seems to me that is a great field in American civil aviation which has 
been greatly neglected by the civil aviation industry in the United 
States, both the operators and the producers of planes. I was a mem- 
ber of the subcommittee which made a rather extensive journey last 
fall, principally in the interest of civil aviation. We visited several 
airplane factories, both in the United States and abroad. I personally. 
and I think other members of the subcommittee, was greatly disap- 
pointed to discover that virtually nothing is being done in the United 
States toward the production of a plane which is suitable to local 
service. 

Chairman Riztey. That is right. 

Mr. Dotitver. That is not quite true in some of the European coun- 
tries. They seem to be ahead of us in that respect. 

It further seems to me, Mr. Chairman, that one of the great poten- 
tials for air traffic in the United States, perhaps the greatest potential 
for air traffic in the United States, is in the local service field. The 
long-distance carriers have pretty well exploited the traffic which is 
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available in the United States, but I have heard the estimate that 90 
percent of the potential air traffic in the United States is in the local 
service area, and virtually nothing has been done in that field or a 
very, very small amount of development has taken place. 

Toerahene, I am extremely interested in the furtherance of the civil 
aviation industry; and if any steps are necessary or desirable, legis- 
Jatively, for the mere and development of the local service 
airlines, I hope we shall grapple with those problems. 

Thank you, Mr. Chairman. 

Mr. Harris. I might say in that respect, I thoroughly agree with 
the statements made by the gentleman from Iowa. Our committee 
did give a great deal of attention to this problem in the course of 
our investigation, last year during hearings and when we reported 
the bill for the purpose of certificating local service carriers, in con- 
nection with our investigation into the highly controversial question 
of certain types of electronic navigation aids, and studies that we 
made as to the progress of our aircraft manufacturing industry. We 
were all impressed and disappointed by the fact that our manufac- 
turers are not entering this field, and said so definitely to us in Cali- 
forni when we visited with two of the largest aircraft producers in the 
world. They did not say they did not have any interest in it, but 
they did not show by their actions that they had any interest in it, 
and they were not undertaking any program to meet this problem. 

I would be interested to know, Mr. Chairman, the progress the 
Board has been able to make toward carrying out the legislation 
which the Congress passed last year requiring the certification of 
local service carriers. 


Chairman Riztny. Mr. Chairman, I would like to say for the record 
that I had a similar experience this summer in visiting on the west 
coast the two large aircraft manufacturers which Het visited. There 


is not any doubt that that is one of the things which is a hindrance 


and handicap. 

I would like to insert in the record at this point a brief statement 
showing exactly what the Board has done during the past year, pur- 
suant to the legislation which was enacted by the Congress. 


Permanent certification of the country’s 14 local service air carriers was 
completed by the Civil Aeronautics Board on December 12, 1955, less than 7 
months after enactment of legislation calling for such certification. 

The new law directed that upon fulfilling certain conditions all local service 
carriers should be awarded permanent certificates. However, the law permitted 
the Board to limit the duration of the certification for not over one-half of the 
intermediate points if those points generated insufficient traffic to warrant 
permanent certification. 

On June 1, 1953, less than 2 weeks after enactment of the law, the Board an- 
nounced through a press release the procedures to be followed in handling the 
14 permanent certificate cases. Upon analysis of the air traffic at all cities 
served, the Board adopted the standard of minimum traffic generation permit- 
ting the equitable treatment among all intermediate points qualifying for either 
permanent or temporary certificates. Show cause orders were issued by the 
Board and other shortened procedures were adopted which permitted rapid 
conclusion of the public hearings and other formal processes required by law. 
Approximately 300 cities served on the 14 local service route systems received 
permanent certification, and about one-third additional were awarded tem- 
porary certification under the new law. The board has also recognized the 
desirability and necessity to continually consider route strengthening actions 
for local service carriers. It recognizes, too, the importance of supplying addi- 
tional or improved local service where the need exists. 
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Accordingly, the Board has announced a plan to consider route extensions 
and modifications as rapidly as possible in appropriate individual or consoli- 
dated proceedings. A number of these proceedings have already been insti- 
tuted. These and other cases to follow will be pressed as a major part of the 
Board's present and future program. 

Mr. Harris. Thank you very much. I want to compliment the 
Board for having gone into this problem and taken immediate 
action to carry out the legislation and therefore give relief to car- 
riers, permitting them to provide the service the Congress intended. 

Mr. Priest, do you have any questions at this point? 

Mr. Priest. I do not have any questions just now, Mr. Chairman. 

Returning for just a moment to the question which occupied most 
of the time this morning, with reference to the additional authority 
for the Board in the field of international rates, may I simply state 
that in reading the draft of the bill before I introduced it and in 
making some check on just what the situation was in that particular 
tield, I felt at that time that the Board needs some additional author- 
ity. I felt that that provision should be left in the bill if for no other 
reason than to get a discussion and hear the Board’s view and then 
allow the committee to study that particular matter. That is why 
I left that section in the bill. 

Mr. Hinshaw, I believe, did not include it in his bill. I did feel 
at that time, and I still feet, in view of the testimony this morning, 
that that is one phase of the international aviation picture that needs 
some study by Congress and continuing study by the Board. 

[ want to join with Mr. Harris also in commending the Board 
for what I consider rather speedy action in putting into effect the 
legislation concerning the local service airlines. I think the Board 
moved in expeditiously and did a very good job with that particular 
piece of legislation. 

Mr. Chairman, I believe I have no further questions or comment 
at this point. 

Mr. Harris. Thank you, Mr. Chairman. 

My attention has been called to a news item, Mr. Chairman, about 
a series of information leaks of confidential Civil Aeronautics Board 
matters. Have you had any problem down there which has been 

called to your attention on that ? 

Chairman Riztxy. We have had not only one problem but many 
problems, Mr. Chairman. Of course, I think Members of Congress 
understand that the various agencies and bureaus have that problem 
confronting them at all times. 

Mr. Harris. That includes congressional committees in executive 
session, too. 

Chairman Rizzey. It is somewhat similar to an executive session 
of the Congress. It is supposed to be a deep secret, but you usually 
read in the newspaper what happened. It is one of the things which 
has concerned me greatly. 

It is not a new problem. We have not cured it. We think we have 
helped it some. 

For instance, as an example, the Board this year decided at least four 
of the largest cases that have ever come before the Board. They are 
the New York- Chicago case, the Denver Service case, the Northeast- 
Southwest case, and the Large Irregular case. As of yesterday, we 
have completed final decisions in all four of those cases, overruled peti- 
tions for rehearing. 
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I will give you one illustration. For instance in the Denver case 

Mr. Harris. That is what this news item which was called to our 
attention refers to. 

Chairman Riziey. For instance, the Denver case involved many 
communities and many carriers. This committee well knows the pro- 
cedures after we finally get the case to where we can decide it—after 
briefs to the hearing examiner, then the hearing examiner’s report, 
briefs to the Board, and oral argument. 

Incidentally, we had as many as 7 days of oral argument in one of 
those cases, five in another. 

Then the Board meets with the staff to direct the opinion writers. 
In other words, we say, “This is the Board’s decision,” and we give the 
staff instructions. Of course, the decision does not become final until 
t is written, approved, and signed by the members of the Board after 
petitions for rehearing are considered. 

Let’s take the Denver case. I made a little trip this fall, a 12-day 
trip to Europe. Just before I left for Europe, we gave instructions to 
the opinion writers in the Denver Service case. When I came back, we 
found the decision—and of course the opinion had not been written 
yet—detailed and pinpointed in some of the newspapers in the country. 
It was not just from conversation, evidently, because point by point 
the newspapers set out the routes which had been readjusted and the 
carriers who received the benefits. 

That certainly does not diminish the pressure which is brought on 
the Board by people who want to change the decision. We are sitting 
in a quasi-judicial position, when we determine these cases. It is like 
vetting a judge’s decision in advance so the fellow who loses will have 
the benefit of it before the petitions for rehearing are examined. 

A more recent leak—we had some highly sensitive matters in con- 
nection with some of the other bureaus of the Government which the 
soard was exploring in connection with what we might say is the 
control of the air. This is getting to be quite a problem, as all of you 
know. The contents of a memorandum which was submitted to the 
Board by members of our staff for our own confidential information, 
which never would have become a public document, appeared in print. 
The publication concerned purported to outline the position the Board 
was finally going to take on the vital problems being studied by this 
(Congress, by CAA, by the President’s special committee, by our Board, 
and by ATA, and others. It is embarrassing, to say the least. 

Mr. Harris. Do you have any suggestions how that situation might 
be reached ? 

Chairman Riziey. How it might happen to have leaked ? 

Mr. Harris. How it might be corrected. 

Chairman Riztey. Mr. Chairman, all we can do is to do over again 
what we have done many times, and that is to have executive sessions 
and diseuss the thing. I made one statement after the Denver case, 
that it might be necessary as far as the Board was concerned, as have 
some of the other departments of Government, to enlist the services 
of the Federal Bureau of Investigation to find out where these things 
are coming from. It is a tough situation. 

Mr. Harris. I can realize that. I realize the importance of it. 

Chairman Riziey. It is a matter we are on the alert about all the 
time and doing our dead level best to stop. 

Mr. Harris. Everyone except the members of the Board down there 
are under civil service, are they not ? 
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Chairman Riztey. Yes, that is right. Substantially all of them. | 
think everybody is under civil service except the Board themselves, 
I believe that is correct. 

Mr. Harris. This is in the nature of a statement. You do not need to 
comment on it. You might think it over and comment on it later, 

Chairman Riztey. I assure you we will have no problem if we can 
find out who is responsible for ‘the leak, Mr. Chairman. If it requires 
action through civil service, I think it is important enough to go 
just that far. 

Mr. Harris. That is what I was going to suggest. If needed, some 
amendment to the Civil Service Act might be appropriate to give 
authority to reach a matter of that kind. 

Also, there has come to our attention the fact that the Civil Aero- 
nautics Board has had what is referred to as unnecessary delays in 

reaching decisions. We have had from some the insistence that a 
euuniaainaal investigation be conducted, and some indication that the 
matter should be the subject of court action. 

You may have noticed the comment in that regard of the Commis- 
sion on Organization of the Executive Branch of the Government 
headed by former President Herbert Hoover. Have you seen his 
suggestion or the Commission’s suggestion ? 

Chairman Riztry. Yes, we have. Of course, I am not here to say 
that there have not been unnecessary delays in some instances. If you 
had the time and I had the time, T think we could convince you that 
we have not had many unnecessary delays in the past few months. As 
a matter of fact, some of the publication writers and even some mem- 
bers of the Board say that the majority have been hurrying things too 
much. With that I do not agree. 

We have a very fine staff, and I think all in all we are working just 
about as fast as you can work under the procedures we are required 
to follow under the Administrative Procedure Act. As I suggested 
earlier, we are studying some of those procedures and we probably will 
come up with some recommendations to the Congress that we think 
might be helpful in shortening some of the procedures which come 
before the Board. 

Mr. Harris. In order that the record may show the suggestion of 
the Commission to which I referred a moment ago, I think I should put 
the news item in the record at this time. It is from the April 18, 
1955, issue of Aviation Week. Since we referred to it, I think the 
record should show what it is. Without objection, it will be included 
in the record. 

(The item follows. ) 


{From Aviation Week, April 18, 1955] 


Civil Aeronautics Board’s delay in reaching decisions warrants congressional 
investigation and should be subject to court action, according to a report to 
Congress on legal services and procedures by the Commission on Organization 
of the Executive Branch of the Government, headed by former President Herbert 
Hoover. 

The Commission declared: “Upon notice and after hearing, courts should be 
authorized upon proof of irreparable damage to issue mandatory injunctions to 
agencies to proceed to a decision upon a showing of undue delay; and upon 
judicial review, the agency should be permitted to show in defense that any 
delay was necessary, unavoidable, or in the publie interest. * * *” 


Mr. Harris. There are several things which I and other members 
of the committee would like to inquire about, but I am not too sure 
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you want to discuss them in open session. For example, there is a 
iot of interest in the history and status of proposed air service from 
New Orleans, La., to Mexico City. I fully realize that the Board 
can only make recommendations, and I am sure there must be a great 
deal of history behind that situation. 

Would you be prepared to discuss that sometime in executive 
session ¢ 

Chairman Riztey. Yes, I believe so, Mr. Chairman. Right now 
that is probably one of the most sensitive situations we have. I think 
| can say openly here that both the Board and the State Department 
are working feverishly right now in connection with the whole Mex- 
ican bilateral situation and the whole Mexican problem. This in- 
cludes not only the route you mentioned but other routes. 

Because of the situation which now exists, I think it would not be 
in the best interests of the public for that to be discussed by me here 
in open session. Probably most of the information you should ob- 
tain should come from the State Department. I would prefer, how- 
ever, if we are to discuss it, to discuss it in executive session. 

Mr. Harris. Perhaps we could arrange sometime to have you and 
a representative of the State Department come up and discuss it with 
the committee. 

Chairman Riztzy. I am at your command any time, Mr. Chairman. 

Mr. Harris. I think it would be important to do that. 

Mr. Wolverton do you have any questions ? 

Mr. Wonverton. Mr. Chairman, I have been impressed with the 
importance of this subject as it has been presented to us this morning 
by our former colleague, the Chairman of the Board, relating to these 
two bills. 

May I inquire, what is the intention with respect to further hear- 
ings, whether there will be such and, if so, when? 

Chairman Rizitey. Was that inquiry directed to you, Mr. Harris? 
You mean for further testimony by the Board ? 

Mr. Wotverron. I have asked what would be the future procedure 
of the committee with respect to the hearings. 

Chairman Rizitry. We are subject to the call of the committee at 
any time. 

Mr. Harris. Before I respond to our colleague from New Jersey, 
Mr. Rizley, we have this outline suggested to us by our colleague, Mr. 
Boggs of Louisiana, as to the items which he thought should be con- 
sidered i in connection with these proposed bills and the study of our 
air policy. There are 13 items. I should like to submit this to the 
Board and ask you to comment on each of these items which have been 
proposed by him, in order that we may have your comments for the 
record in connection with these hearings. 

Chairman Riztey. Very well. You mean in writing, do you not? 

Mr. Harris. Yes. 

Chairman Riziey. We shall be very glad to do that. 

Mr. Harris. We would like to have it in the record. 

Chairman Riziey. We will be very glad to send you a letter with 
comments in detail. 

Mr. Harrts. That will be placed in the record at this point. 

(The information follows :) 
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STATEMENT OF THE BOARD’S VIEWS ON THE 12 POINTS RAISED BY 
CONGRESSMAN Boages 


1. An evaluation of our present policy and laws, how they serve the nationa] 
needs today, their weakness and strength, and how well they are suited to dea) 
with the discernible problems that will arise in the near future. 

2. In the light of the almost unprecedented growth of the industry since the 
war, has the present statute been outmoded, and does it serve to provide not ouly 
room but incentive as well for continued growth? ; 

This subject, which encompasses the entire area under review by the com- 
mittee, has been covered in some detail in our testimony before your committee 
on January 17,1956. As pointed out in Chairman Rizley’s statement on that day, 
the Board, while recognizing the need for improvement in certain areas, is jy 
full accord with the general approach of retaining the existing framework of the 
Civil Aeronautics Act. 

In the opinion of the Board, the fundamental soundness of the basic legisla- 
tion has been pragmatically demonstrated by the phenomenal growth of the 
air-transportation industry under the present laws and policies. 

From 1988 to 1955 domestic airline traffic increased from less than one-half 
a billion revenue passenger-miles to almost 20 billion revenue passenger-miles, 
more than a fortyfold increase in the 17-year period. From 1938 to the 12 months 
ended September 30, 1955, annual profits after taxes increased from $730,000 to 
$63 million, the investment of the carriers increased from $31 million to $592 
million, and the domestic fleet of aircraft increased from 233 to 998. 

It should also be noted that under the present laws and policies this growth 
has been accompanied by steadily increasing employee productivity, a declining 
cost trend, and, most important of all, a fare level decreasing substantially in 
relation to other prices at the same time that Federal subsidy, in relation to the 
amount of service provided, has been markedly reduced. Based on 1947-49 price 
levels, the domestic average passenger-mile yield declined from 8.59 cents in 
1938 to 4.67 cents in 1954, and during the same period Federal mail pay declined 
from 58.1 to 6.4 percent of all other revenues. 

3. Have the present policy and laws maintained competition in the industry 
or have they fostered the growth of monopoly? Why has there been no new 
entry in the field of air transportation except feeder and cargo carriers? 

Competition in the air-transport industry has been materially increased under 
the present policy and law. 

Under the Civil Aeronautics Act, the Board is directed to maintain com- 
petition to an extent necessary to assure the sound development of an air-trans- 
portation system properly adapted to the national needs. In operating under 
this directive, the Board has taken the position that competition and the sound 
development of air transportation are interdependent in that competition is the 
essential stimulus to sound economic conditions which regulation alone cannot 
provide. 

Consistent with this belief and recognizing that a carrier had to be relatively 
strong in order to provide effective competition, the Board has pursued the 
following basic policies: 

1. Certificated the maximum amount of competition consistent with the sound 
development of an air-transportation system ; 

2. Used the opportunity provided by the need for more competition on the more 
profitable routes to provide more and better service and, at the same time, reduc- 
ing the need for subsidy by strengthening marginal carriers; and 

3. Granted entry into the field in all areas which showed promise of further 
development of air transportation. 

Therefore, while entry into the field has not been closed to operators willing 
and able to experiment in undeveloped areas, such as local service, cargo, and 
helicopter operations, to date, at least, the Board has found it more desirable 
to give operating rights on the leading segments of the country to existing carriers 
rather than to new applicants. 

Under these policies, as pointed out earlier, subsidy has been materially de- 
creased, and by strengthening the marginal carriers we have put them into a 
position to provide effective rather than nominal competition. 

With respect to your observation that in spite of the tremendous increase in 
traffic the number of trunkline carriers has declined, it should be pointed out 
that there is no necessary relationship between the extent of competition and 
the number of operating entities, and that it is sometimes possible to extend com- 
petition by reducing the number of carriers. This can be illustrated by the 
example of a merger of two noncompetitive systems. In such a case the merged 
carrier gains the authority to provide services which neither of the carriers 
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merged had as individual entities. Thus, despite the fact that one operating 
carrier would be eliminated by the merger, the scope of potential competitive 
service would be increased with no offsetting loss in competitive service since 
the two systems merged were entirely noncompetitive. 

4. Has there been discrimination, geographical and otherwise, as between 
various markets, airlines, and so forth, and have there been any other substan- 
tial restrictions on the flow of commerce? 

In an industry which has expanded as rapidly as the air transport industry 
and where routes have been awarded on a large scale, discriminations of various 
sorts have undoubtedly occurred. However, it is the opinion of the Board that 
present procedures are well adapted to eliminate inequities whenever they arise. 
In cases before the Board all parties, including the airlines, the municipalities, 
and the Board’s staff present facts and opinions bearing on these issues which 
the Board carefully weighs before arriving at a decision in a particular case. 

5. What role do Government subsidies play in the industry? Should they be 
continued, gradually decreased, or ended entirely ; to what extent is the industry 
subsidized as compared with other methods of transportation? 

The purpose of subsidy in the air transport industry has been to accelerate 
the growth in this industry in order to build an air transportation network con- 
sistent with the needs of the commerce, the postal service, and the national 
defense. The importance of Government subsidy to the industry has varied 
somewhat in different periods and for different segments of the industry, but in 
general it can be stated that whereas in 1938 practically the entire air transport 
network was subsidized, for the fiscal year ending June 30, 1955, four of the 
domestie trunklines were subsidized to the extent of $3,059,000—less than three- 
tenths of 1 percent of the total trunkline revenue; the local service carriers were. 
subsidized $23,040,000—about 41 percent of the local service revenue, and the 
international and territorial carriers received $18,632,000 in subsidy—about 5 
percent of their total revenue. (A copy of the latest subsidy report showing 
current payments and future estimates is as follows :) 


Estimated total mail pay accruing—by carrier—fiscal years 1955, 1956, and 1957 


[In thousands] 

































































Fiscal year 1955 Fiscal year 1956 Fiscal year 1957 
Name of carrier Bub | 8 | 8 ‘ a 2 | Sub | ae es 
ub- | Serv- .) | Sub- Serv- Tota) | Sub- Serv- | m,,. 

sidy | ice Total sidy | ice | Total sidy | ice Total 
' st ‘ a -| 4 ; = 7 “| + 7 

DOMESTIC TRUNKLINES 

| } | | | 
Ameri0@Riis Usd<cecnsnie .-.}-.------| $5,588 | $5, 538 |- | $6,075 | $6,075 ----} $6,278 | $6, 278 
Braniffl. sw ccitsunwcausne 78 948 1, 626 | --- } 1,000} 1,000 |--. | 1,030 1,030 
Capital 260s 3505 - Ubud 1,281 | 1,281 |. | 1,273 | 1,273 | | 1,302} 1,302 
Colonial. scsstieccnssaxes- 410 89 499 | $412 | 88 | 500 | $409 91 | 500 
Continental... ..- aber 187 | 331 eee MD j---<-2ce} ie 356 
Delth. ...-s¢-4eeaeee ve Reena, Scee 1, 448 1,495 | 1,495 |........| 1,540 1, 540 
Rosteeth:. ic cellee wade dee eo ssad | 3,715 | 3,715 | | 4115} 4115 | -.| 4,219] 4,219 
National.i25.2...5.. itl [----- 1, 031 1,031 |--- } 1,109} 1,109 |---- | 1,151 1, 151 
Northeasé.c2.3.-.....-----} 1,784 | > 197 1,911 | 1,781 | 130) 1,911 | 1,778] — 133 1,911 
Northwest_.---..-- aonae -| 1,356 1, 356 |--- | 1,393) 1,393 Fnasan eet eee 1, 429 
Trans World......--.-- .- 4, 697 SOF {5--.:.2.] ECG 5, 070 | -. 5, 233 5, 233 
United. cSt. Bisis csicn ss BOS esi 7, 641 F002) tock uc. 8,254 | 8,254 |....-. 8,490 | 8, 490 
Wester... sgctkkeaxemane ens 778 i, 990 990 | 1,012 1,012 
a ceomecen le - . ne — — eee 
Tetek. ie 3,059 | 28,980 | 32,039 | 2,193 | 31,338 | 33,531 | 2,187 | 32,264] 34, 451 

LOCAL SERVICE CARRIERS a al j 
Allegheny.......-..--- <b, 17 105 1,822 | 1,685 79 1,764 | 1,682 2 1, 764 
Bonanza_....-- it ube 838 42 880 | 1,093 32 1, 125 1,092 33 1, 125 
Gen tral. Rusccocbanccine 1,914 117 | 2,031 | 2,095 55 2,150 | 2,004 56 Z, 150 
Frontieg. <22..-252----c-) BUD One 128 | 2,630| 2,534 126 | 2,660} 2,531 | 129] 2,660 
Lake Central. ....-....-- 1, 440 68 1,508 | 1,461 45 1,506 | 1,459 47 1, 506 
Mohawk. -sisssesuescsi ; 679 42 721 | 653 47 700 | 652 48 700 
North Central. ......... 1,767 | 204 1,971 | 1,841 144 1,985 | 1,837 148 1, 985 
Ozark .. ..cf2cescceetect= 3} 3 89 1,895 | 2,424 76 2,500 | 2,421 79 2, 500 
Piedmont__...----.....--.| 1,978 76 | 2,054 | 2,122 | 91 2,213 | 2,061 | 93 2, 154 
Continental (Pioneer)....| 1,349 107 1,456 | 1,051 85 1,136 | 1,059 86 1, 145 
Souther®..-aiecases-naseail By MOR See 1,830 | 1,744 | 86 1,830 | 1,742 88 1, 830 
Southwest it_2k.. 20. 5... 975 64 1,039 | 946 92 1,088 | 943 95 1, 038 
Trans-Texas_...........-- 2, 468 169 2,637 | 2,535 117 2,652 | 2,532 120 | 2,652 
West Compt reseny 555. 1,901 | 49 1,950 | 1,904 46 1,950 | 1,903 47} 1,950 
‘Delectene oe oe 23,040 | 1,384 | 24,424 | 24,088 | 1,121 | 25, 209 24,008 | 1,151 | 25,159 
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Estimated total mail pay accruing—by carrier—fiscal years 1955, 1956, and 1957 — 
Continued 


{In thousands] 


| Fiscal year 1955 } Fiscal year 1956 Fiscal year 1957 


Name of carrier | | ] | Tree 
Sub- Serv- - Sub- Serv- mn Sub- Serv- 
| . . | g : | . | ‘ > » 9 
| sidy ice | Total sidy ton otal sidy ice Total 
| | ' 


HELICOPTERS 


| 
Helicopter - -_- 498 | 421 498 | 418 
Los Angeles__ | 963 | 952 : 1,107 | 947 
New York saith 7 56 1,473 1, 441 | 1, 500 1, 438 


Total..... . 2, 657 | 2, 934 2,814 3,105 | 2,803 
STATES-ALASKAN 
OPERATIONS | 


Alaska Airlines -- 1,116} 793 | 39 | 932 789 
Pacific Northern | : | | 1,475 | 1,155 : | 1,475 | 1,146 
Pan American-Alaska is Ee 1,556 | 1,395 | 74; 1,569 1,390 


—_——-| | tte pettcieatntinlh 
4,147 | 3,343 | | 3,976 3, 325 


INTRA-ALASK AN 
OPERATIONS | 
Alaska Airlines _ . | oi9| 373| 1,202] 963 1, 186 | 
Alaska Coastal ___- 130 | 467 | 314 442 | 
Byers... --- | 16 70 | 49 67 | 
Cordova 359 | 71 430 273 | f 348 | 
Ellis 2 54 308 | 236 he 299 
Northern Consolidated -- -| ‘ 260 1, 204 | 750 ( 1, 040 
Pacific Northern. 210 714 | 467 246 | 713 
Reeve... .-. : 253 310 | 28 275 | 303 
Wien-. , 10: 1,455 | 743 387 | 1,130 | 
-~ - “ — ———|——- —}/— — 


Total | 4,530 | 1,7: 6,250 | 3,723 | 


HAWAIIAN OPERATIONS 


Hawaiian 27 
Trans-Pacific - - é | j | } 60 


Total ___-- 293 | } 339; = 2 5 | 335 9: 5 339 





TRANS-ATLANTIC 
OPERATIONS 





| 
Pan American-Atlantic 3, 136 ‘ 8,179 | 2,454 5 5, 885 8, 179 
Trans-World_-_. | , O5E 4, 059 | | 4,869 4,869 4, 976 4, 976 


TOGR.....:. | 3,136 | 9, 102 | 12,238 | 2,454 | 10, 594 | 13, 048 | 10, 861 13, 155 


TRANS-PACIFIC 
OPERATIONS | | 
| | 


Northwest... .......--- ,470 | 3,230 | 4,700 |-.-- 5, 407 |--- 4,850 | 4,850 
Pan American-Pacific , 267 | 6,946 Se os. 5,994} 5,994 |-..-....| 5,683 5, 683 
United (Hawaiian) 518 428 | 428 | | 445 445 





Total. .....-.! | 2,737 | 10,694 | 11,829 | 11,829 | 10,978 | 10,978 


LATIN AMERICAN | 
OPERATIONS 





American (Mexico) __.__-.|_...--_- 66 ai 8 | 78 |-- 81 
sant 236 : 5! 1, 056 1, 204 
Caribbean-Atlantic_ ‘ 16 | ( 67 67 
Colonial (Bermuda) - - - “b 11 | his 4... 13 
Delta.__.. Ss cob oe gee 54 |. 56 
Eastern (Puerto Rico) - ee. 391 | 91 |___- 33% | {ee 347 
National (Cuba).- aU 33 | 33 | ¢ 29 a ‘ 30 
Panagra-_- wnat 44, 6% 1528 1, 687 313 | 2,000 ‘ 2, 000 
Pan American-LAD._....| 9, 447 1, 693 | | 7,274 5 | 9,000} 7,203 9, 000 


| 





Total... ...5.c.2.)/18980 | 3,707 





9,811 | 2, 12,629 | 9,862 | 2,936} 12,798 
utenluitemmmamale a Seediaieiih ia | ——— 


Total: | | 
Domestic_......| 28, 756 30,641 | 59,397 | 29,095 yf: 61,845 | 28,998 | 33,717 | 62, 715 
International, 
overseas, ter- | | | Pr 
ritorial 26, 972 | 24,989 | 51,961 | 19,624 | 27,7: | 47,349 | 19,448 | 27,326 46, 74 


All carriers 55,728 | 55,630 | 111,358 | 48,719 | 60,475 | 109,194 | 48,446 | 61,043 | 109, 489 


i 
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The Board, of course, has made continuing efforts to effect a reduction of 
subsidy over the years and believes that the amounts so expended since the 
inception of the act for the development of an air transportation system has 
peen amply justified by the value to commerce and national defense of the air 
transportation network we have today. 

Because of the differences in the stages of development of different segments 
of the industry and because different routes have been awarded for different 
reasons it is not possible to answer your question as to the future level of subsidy 
categorically. However, it is the opinion of the Board that with the exception 
of a few small trunkline carriers, who are in many respects comparable to the 
local service carriers, the domestic trunkline industry has reached the stage 
where it is self-supporting and under current conditions should not again require 
subsidy. With respect to the local service carriers, the helicopter operators, and 
certain international routes which were awarded primarily on the basis of 
national interest consideration, on the other hand, it is the Board’s current view 
that these groups of carriers cannot reasonably be expected to become self-suffi- 
cient for some time to come and therefore subsidy will be required if these opera- 
tions are to continue. 

To keep subsidy to as low a figure as possible, however, the Board believes, and 
it has so testified before the Senate, that the present provisions in the Civil Aero- 
nautics Act as to eligibility for subsidy should be recast. Those carriers pres- 
ently made eligible for subsidy by reason of holding mail certificates should con- 
tinue to be eligible therefore only until the Board finds that their continued 
eligibility to receive it is not necessary in the public convenience and necessity, 
either with respect to all or any part of the routes they operate, and that there- 
after such carrier shall cease to be eligible to the extent determined by the Board 
after notice and hearing. On the other hand, new carriers shall not be entitled 
to apply for subsidy as a matter of right, even though they are certificated to 
carry the mail, unless the Board finds that, with respect to each route for which 
subsidy entitlement is sought, payment of subsidy is required in the public 
convenience and necessity. 

With respect to the extent of air transport subsidy as compared with other 
methods of transportation it is our understanding that the maritime industry 
is the only other transportation media currently the beneficiary of direct subsidy 
of any kind. For the fiscal year 1956 direct Federal subsidy to this industry 
is estimated at approximately $180 million. 

In exploring this area, however, it should not be overiooked that each of the 
different transportation media are in different stages of development and that 
more meaningful comparisons could be drawn. 

6. To what extent has the industry grown in terms of the world market, as 
compared with domestic growth, and what can be done to encourage or stimulate 
such growth in a healthy direction? 

Since the end of World War II international traffic has grown at a faster 
rate than domestic traffic. A total of 3,744 million revenue passenger-miles 
were flown by the certificated United States air carriers in foreign and overseas 
air transportation during 1954 as compared with 1,101 million revenue passenger- 
miles in 1946, or an increase of 240 percent. The revenue passenger-miles flown 
by the certificated domestic carriers, by way of comparison, increased 182 percent 
from 5,948 million in 1946 to 16,769 million in 1954. 

In terms of the relative percent of the total market carried by United States 
carriers, the total revenue passengers carried by the certificated United States 
North Atlantic carriers in 1954 represented 52.5 percent of the total North 
Atlantic revenue passenger traffic carried. 

To encourage and stimulate the growth of foreign air transportation in a 
healthy direction the Board has granted operating rights to every available major 
traffic center in the world and, in conjunction with the Department of State, has 
made every effort to obtain promptly the traffic rights in foreign countries 
which are requisite to the initiation of authorized United States carrier services. 
In addition, the Board works rather closely with our carriers in their negotiations 
in the International Air Transport Association. The role played by the Board 
in convincing the carriers of the economic feasibility of coach service over the 
North Atlantic is one example of this type of activity. 

As was pointed out by Chairman Rizley in his testimony before your com- 
mittee on January 17, 1956, however, the Board has been hampered to a large 
extent because of its lack of authority over international fares and rates. Without 
such authority the Board is in no position to protect the traveling public against 
fares which may not be justified and the Board cannot assure the healthy de- 
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velopment of the industry which development is dependent, in large measure, 
upon the lowest fares consistent with the costs of operation. 

7. To what extent is the Federal Government a user of air transportation. 
both freight and passenger, and what should be the rate structure charged to 
the Government? 

The Board does not have the information as to the total expenditure by the 
Federal Government for air transportation. However, the Department of De- 
fense, undoubtedly the largest single user of the service, indicates that they spent 
$77 million for domestic air transportation for the fiscal year ended June 30, 1955 

With respect to the rate structure to be charged the Federal Government 
the Board is of the opinion that rate concessions, unrelated to cost factors, should 
not be exacted and that the Federal Government should be treated in the same 
manner as a private shipper under similar conditions. 

8. What is the competitive situation between the air industry and the rail, 
motor, and maritime industry? 

The competitive situation between the air transport industry and the rail, 
motor, and maritime industries can probably best be shown by actual industry 
data. 

During the calendar year 1954, the scheduled domestic air carriers accounted 
for 45.5 percent of total domestic intercity common carrier passenger revenues, 
as shown by the following figures : 


oe | Intercity 
Carrier group | passenger 
revenues 


Percent 
of tot il 


| Thousands 
Scheduled domestic air carriers ‘ lat all dai ’ $900, 507 | 
Class I rail (including Pullman Co.) dace ok i | 766, 458 | 
Motor carriers, class I , it He ay 312, 594 | 


Total.......- . * ' meee ee 


In terms of revenue passenger-miles, the following data shows that air car- 
riers handled 28.9 percent of the domestic common carrier total: 


Domestic 
intercity Percent 
Service revenue of 
passenger- total 
miles 


Thousands 
Scheduled air carriers. - eee eecetees 16, 695, 821 


Sia te hae | 11,374, 648 
SN te wn eeemgiilinhmrthien acaba dad sautteietieah a tcete ia } 5, 321, 173 


Gi re sik alk es Sh no hs LK REE ‘ ¢ 24, 539, 383 


SP cerns nam oauianis email cath tently eiithinadinat ds cetdatintaee niche tana aliied 6, 850, 151 
Coach service i | 17,689, 232 


} 


Class I motor carriers 











The relative growth of the scheduled domestie air transport industry is indi- 
eated by the fact that the percentage of total intercity common carrier revenue 
passenger-miles carried by the airlines increased from 6.5 percent in 1946 to 28.9 
percent in 1954. 

The following table shows the average passenger fares and the average dis 
tances of passenger journeys by air, rail, and motor carriers: 
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ee meena — - . 


‘ | Average 
: . |, Av erage | Se eanaen 
Carrier group fare per mile} journey 
(cents) (miles) 
| 
. wee | 
Scheduled air carriers: | 
RG Sins cae e sg nnctyesumdbsse< spines elite . sad 5. 88 435 
Coach service - alia’ os eillia te chateie deepest acto emaieinciee aia aie 7 Load 4, 33 945 
Class I railroads: 
ist-olabd SOFW100. 3. becca see et dectnetvedshedsaeneds twae 4.49 384 
Coach service . - -.-. < Son daea tana’ Si a a a a 2. 50 103 
Class I motor carrier - - -.. --- Paddeeddek Cebdbatenniebmanegis ethanidmmweteiin 1.70 64 


The competitive situation between the air carrier and maritime industries 
is indicated by the fact that 61.3 percent of all passenger travel between 
the United States and foreign countries in 1954, exclusive of travel over 
land borders, went by air. Over the North Atlantic, however, where steam- 
ship competition is more intense, only 38 percent of the total 1954 passen- 
gers were carried by air. 

9. What is the obsolescence of our air merchant fleet, and are we devel- 
oping an aircraft manufacturing industry consistent with our foreseeable 
future needs? 

10. Do we have a jet prototype plans development program, and to what 
exfent are we taking advantage of technological advances? 

While it is not within the competence of the Board to appraise the coun- 
try’s requirements for an aircraft manufacturing industry we do recognize 
the important role played by civil aviation in broadening the commercial 
warkets of the aircraft manufacturing industry. 

From 1938 until today the growth of the airline fleet both numerically 
and qualitatively has been impressive. In number the fleet has grown from 
333 in 1938 to 1,625 in 1955—about a fivefold increase. In terms of perform- 
ance the results are much more impressive. Whereas the 1938 fleet con- 
sisted primarily of 2 engine planes such as the 10 passenger Lockheed Elec- 
tra and the 14 passenger DC-2 capable of a cruising speed of about 165 miles 
per hour, the 1955 fleet includes many 4-engine pressurized aricraft capa- 
ble of carrying 90 coach passengers at speeds in excess of 360 miles per hour. 
Moreover, the air transport industry is currently embarked on an equipment 
program which dwarfs all previous records. In addition to orders for Super 
Constellations, DC-—7’s and a substantial amount of turbo-prop Lockheed Elec- 
tras, the industry currently has on firm order a total of 143 jet aircraft and 
it is reasonable to believe that a major part of this program is still in the 
future. 

11. A thorough and careful review of airline safety practices, navigation aids 
and traffic-control facilities. 

The Civil Aeronautics Board meets its statutory responsibilities in the field of 
aviation safety by the formulation and promulgation of rules and regulations, 
and the fixing of policy designed to provide for safety in flight. These activities 
range in seope from the compilation of comprehensive standards constituting 
an entire part of the Civil Air Regulations to action appropriate to the special 
or peculiar circumstances of a particular situation. A continuing program of 
coordinated study of existing regulations and technological development enables 
the Board to provide new and amended regulations which keep pace with the 
advancements in the art of aviation. 

The Board has solicited the assistance of other governmental agencies and 
industry in formulating its safety regulations. It has encouraged full partici- 
pation in rulemaking by organizing discussion meetings open to all interested 
persons, circulating draft releases of proposed regulations to afford all inter- 
ested parties an opportunity to submit comment thereon, and, where appropriate, 
has held quasi-legislative hearings open to the public prior to taking action on 
proposed legislations. 

Each civil aircraft accident reported to the Board is investigated to the extent 
hecessary to determine the probable cause. In some cases a public hearing, or 
a special investigation in which depositions are taken, is ordered after investi- 
gation at the scene by field investigators indicates that such is advisable. After 
evaluation of evidence, collected by extensive investigation that frequently in- 
volves laboratory tests of aircraft, engine, and propeller parts, the Board issues 
a report of findings and probable cause, and/or makes available in its Washing- 
ton office all factual material for public review. 
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“Near misses” and other potential hazards to air transportation, such as accj- 
dents involving malfunctioning, landing hazards, etc., are investigated and ang. 
lyzed for the purpose of taking remedial action as a preventive measure, or 
recommending changes in the Civil Air Regulations and operating or mainte. 
nance procedures to prevent recurrences of similar accidents. 

The airline safety statistics for the calendar years 1946 through 1954 are 
shown below : 


Passenger fatalities per 100 million passenger-miles flown in scheduled service 


Foreign/ Calendar year Domestic | Foreign 


Calendar year Domestic Overseas Gece 





12. A study of airport construction and the development of a national airport 
program. 

The Board has no jurisdiction in this area and therefore does not have any 
statement to make in connection with this program. We have, however, taken 
the liberty of collecting certain published materials pertaining to the airport 
program which your committee may find helpful. This material which includes 
(1) National Airport Plan for 1953; (2) National Airport Plan for 1954; (3) 
1947-56 Federal-aid airport program, and (4) press release and data covering 
the 1956 Federal-aid airport program, is enclosed. 

Mr. Harris. In response to the question by our colleague from New 
Jersey, the committee will recess today to meet in the morning at 10 
o’clock, at which time—— 

Chairman Riztey. Mr. Chairman, before you make that announce- 
ment, I think I cannot stress too forcefully the importance we feel, 
as far as the Board is concerned, in connection with the last para- 
graph of the statement I made today. It refers specifically to section 
14 of H. R. 4648 and section 15 of H. R. 4677, to amend section 401 (f) 
authorizing the Board to grant what we might call partial certificates, 
referring to a certain type and character of certificates which we do 
not have now. 

Especially in view of the decision in the Large Irregular case and 
other things which are coming before the Board in the near future, 
we think that is very important, because obviously anyone can see 
that perhaps in supplementing the service of our great certificated 
carriers there are certain fields particularly in which, if the Board 
had the authority to certificate for certain types of service, it would 
be quite beneficial to the public interest. 

Thank you. 

Mr. Harris. Thank you. We are glad to have the emphasis which 
you place in behalf of the Board on this particular section proposed 
in the legislation. 

In addition to the matter mentioned a moment ago with reference 
to proposed service to Mexico City from New Orleans, La., when we 
can arrange a meeting as suggested a moment ago, we would like also 
to be able to discuss some of these other matters pending before the 
Board and decisions regarding other international carriers, such as 
the problem mentioned a moment ago from the east coast to the west 
coast and then to the Far East. There is one problem regarding what 
is referred to as the great circle route. There are other such matters 
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involving our commercial aviation, particularly in the international 
field. We would like to be able to discuss those things at that time, too. 

Chairman Riztey. We would be very glad to appear at any time 
you may direct, Mr. Chairman. If there are any special matters which 
come to your mind, if you will have your staff drop us a letter we will 
be glad to be prepared on that. 


Mr. Harris. We will arrange a convenient time for the Board as 
well as members of the committee, too. 
We appreciate your coming before the Board and your discussion 


this morning, and your having Colonel Adams as well as your staff 
members with you. 

Before the committee adjourns, I wish to include in the record the 
reports on the legislation from the other Departments: The Secretary 
of Commerce, the Department of Justice, the Department of Labor, 
the Department of the Air Force, the Postmaster General, and the 
Bureau of the Budget. All these reports will go in the record. 

(The reports referred to follow :) 


THE SeEcRETARY OF COMMERCE, 
Washington, D. C., June 10, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DeaR Mr. CHATRMAN: This is in reply to your request for our comments on 
H. R. 4648 and H. R. 4677, bills to amend the Civil Aeronautics Act of 1938. 
These bills deal with the promotion and regulation of the aviation industry— 
a subject of vital importance to the Nation’s economy and defense. It is a sub- 
ject in which this Department has a major interest, both because of our direct 
operating and enforcement responsibilities in the aviation field, and because of 
our more general interest in overall transportation policy. 

soth of the pending bills propose “omnibus” revisions of the Civil Aeronautics 
Act, affecting in varying degrees many of the main sections of that law. We 
believe that each bill contains many desirable provisions. In particular, we 
favor the general objectives of those portions of the bills which deal with contract 
carrier regulation, control over international rates, and the regulation of supple- 
mental air services. However, neither bill makes any proposal to revise the 
existing subsidy provisions of the Civil Aeronautics Act. We believe it desirable 
that the subsidy provisions of the act be revised at this time to conform the 
Government’s subsidy aid policies more closely to current conditions in the air 
transportation industry. 

There are also a few proposals in these bills which we regard as undesirable. 
On the whole, however, we believe that these bills provide a generally sound 
approach toward modernizing the present statute. We are limiting our com- 
ments at this time to what we believe are the more basic policy issues raised by 
this proposed legislation. We intend to submit separately at a later date detailed 
comments discussing each of the specific provisions of the two bills. 


SUBSIDY 


Neither H. R. 4648 nor H. R. 4677 proposes any changes in the subsidy pro- 
visions of the present act. Reorganizations Plan No. 10 of 1953 effected, by ad- 
ministrative action, a separation of subsidy from service mail payments made by 
the Government to our certificated air carriers. While Reorganization Plan 
No. 10 did represent a major improvement in the administration of this program, 
it was recognized from the start that this was not a complete substitute for a 
full legislative subsidy separation. We believe that action to effect a statutory 
separation of subsidy, and to revise the basic standards for granting subsidy, 
should be made at this time. It is our view that these omnibus aviation bills 
provide a timely opportunity for considering changes in the subsidy concepts 
in the Civil Aeronautics Act, to bring this program in proper relationship to the 
industry’s present stage of development. By way of background, we should like 
to make clear the Department’s views regarding the desirable approach toward 
subsidy in this field. 
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We do not believe that subsidy itself is necessarily undesirable. There are 
times and circumstances which justify Federal financial aid as the only way of 
assuring the realization of important national objectives. The Federal funds 
thus far spent for airline support have helped to make possible the industry’s 
spectacular development, with its consequent benefits to our economy and de- 
fense. However, it must also be recognized that subsidy, in its very nature, 
represents a governmental intervention into the normal workings of our com- 
petitive economy. While such intervention may be necessary under appropriate 
conditions, it is obviously desirable that the Government minimize its assistance 
just as promptly as the industry’s development will permit. 

We believe that the development of the air transportation industry has now 
reached such a stage as to make it desirable that there be a broad revision of 
the concepts of Government aid in this field. In particular we believe the sub- 
sidy provisions of the present act are too broad in that they leave mail-carrying 
airlines eligible for such aid regardless of their degree of development. We 
believe that legislation should be enacted to separate clearly the provisions for 
Federal aid to airlines from the provisions provided for payment for carriage 
of mail by air. We believe a desirable approach would be the utilization of con- 
tracts fixing the terms of the Government’s subsidy obligation and the duration 
of any such obligation. In addition to such separation, however, we believe 
legislation should be enacted to provide for removing even the -eligibility for 
subsidy where this is in the public interest. 


ECONOMIC REGULATION OF CONTRACT CARRIERS 


H. R. 4648 and H. R. 4677 contain similar proposals to bring air contract 
carriers within the Civil Aeronautics Board’s economic regulatory jurisdiction. 
We believe these proposals are sound in their basic intent, and would close a 
significant gap in the Board’s present jurisdiction. 

The line of demarcation between common and contract carriage often is not 
a sharp one, and there are many operations which might be regarded as falling 
under either heading. Accordingly, if contract carriers remain outside the 
Board’s jurisdiction, this is bound to render more difficult the Board’s problem 
in regulating common carriers. In our opinion, it would be desirable to give 
the Board authority to regulate contract carriers, so that reasonably consistent 
regulatory treatment can be applied throughout the air-transport industry. 

In supporting contract-carrier regulation, the Department wishes to stress 
the early stage of development of this branch of aviation, and the consequent 
need for regulating it in a manner which will most effectively promote its 
sound growth. The Board should have enough flexibility so that it can grant 
the type of operating authority which will best be suited to the character of the 
service involved. 

SUPPLEMENTAL SERVICES 


These bills also contain several provisions relating to the so-called nonsched- 
uled air-carrier problem. They propose, first, to amend section 416 (b) of the 
present act, so as to limit the Board’s authority to exempt common carriers from 
the normal requirement of a route certificate. The Board would be permitted 
to exempt a carrier from this requirement only if the carrier operated small 
aircraft, or if it already holds a cetificate and merely seeks temporary exemp- 
tion to supplement its authorized service. 

In addition, these bills would give the Board authority to specify the type 
and character of service intended to be authorized by certificates of convenience 
and necessity. At present, the Board is prohibited from including in such 
certificates any conditions regarding quantity of service or type of equipment to 
be used. In practical effect, therefore, the Board is now limited in its ability 
to issue specialized certificates for nonscheduled or other types of supplemental 
service. These bills would enable the Board to issue such specialized certificates, 
and would thereby provide a more orderly basis for authorizing these services. 

We believe that the proposed limitation on the Board’s exemption authority 
is too severe, and might prevent the expeditious inauguration of urgently 
needed service. The Board should have enough latitude to grant exemptions 
to operators of large aircraft, where such action is in the public interest, and 
would not result in mere duplication of services already authorized. 

With this qualification, we support the proposals in these bills, and believe 
they provide a sound method for regulating nonscheduled air services. 
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LIMITATION ON PRESIDENT’S AUTHORITY 


H. R. 4677 proposes to exclude from Presidential review air-route cases involv- 
ing the Territories and possessions of the United States. With respect to this 
proposal this Department calls attention to the fact that special national defense 
importance may apply to such decisions. Moreover, air routes to the Territories 
are frequently interrelated with the through, international routes going beyond 
the Territories, so that difficulties would be created if we were to separate out 
the former and exclude them from Presidential consideration. For these reasons 
this Department recommends against enactment of section 24 of H. R. 4677. 


AUTHORITY OVER INTERNATIONAL RATES AND FARES 


H. R. 4648 would increase the Board’s authority over international rates and 
fares. We believe this proposal is sound. Unlike the maritime field, where 
“freedom of the seas” is an established doctrine and governments do not normally 
exercise control over either operating rights or rates, international air services 
are governed by bilateral agreements. Under these agreements, each govern- 
ment can exercise a practical veto upon rates charged by airlines of other coun- 
tries, by Suspending the operating rights of the carriers concerned. It would 
place our Government in a much more effective position to work out rate prob- 
lems with foreign governments if the Civil Aeronautics Board possessed greater 
authority over the international rates of our own carriers. Therefore, we rec- 
ommend favorable action on these provisions of H. R. 4648. 


OTHER PROVISIONS 


We have not attempted to cover at this time all of the individual proposals 
contained in H. R. 4648 and H. R. 4677, but have tried instead to concentrate on 
those items which involve major policy issues. This does not mean, however, 
that we lack interest in the other provisions in these bills. On the contrary, we 
regard many of these provisions as highly desirable. For example, we favor 
the increased authority to exempt certain types of ground personnel from the 
necessity of obtaining airmen certificates. We also favor the broadened concept 
of “Federal airways,” and believe that this will provide statutory recognition of 
the principle that the airway system is designed to meet the common needs of 
both military and civil aviation. We support the proposal to broaden the use 
of civil penalties to deal with minor violations of the act. 

We should like to comment on these and other provisions of the bills in greater 
detail in our later statement. 

We have been advised by the Bureau of the Budget that it would have no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
Office of the Deputy Attorney General, 
Washington, October 7, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DeAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 4648) to amend the Civil 
Aeronauties Act of 1938, as amended, and for other purposes.” 

The bill would amend the Civil Aeronautics Act of 1938 in a number of respects, 
including payments for transportation of mail, licensing, and regulation of air 
contractors, and amendments of the penalty provisions of the act. There are cer- 
tain provisions which the Department deems objectionable. 

Section 18 of the bill would amend section 416 (b) of the act (49 U. S. C. 496), 
which authorizes the Civil Aeronautics Board to exempt any air carrier or class of 
air carriers from certain requirements of the act, including the need for a certifi- 
cate of convenience and necessity. Under section 18 the Board would be prohib- 
ited from granting this exemption except (a) to the extent that the air trans- 
portation is performed with aircraft whose maximum gross takeoff weight does 
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not exceed 12,500 pounds, or (b) where the air carrier has a certificate of con- 
venience and necessity and such exemption is issued for the purpose of permitting 
it temporarily to supplement the service authorized thereby. Since all out- 
standing exemptions would be terminated within 1 year after the date of the 
enactment of this bill, the so-called nonscheduled airlines now operating under 
exemption would be relieved of all operating rights unless in the meantime they 
obtained licenses under section 19 of the bill. Section 19 of the bill would amend 
the act by inserting after title IV thereof a new title IV-A which would provide 
for the regulation of air contractors which are not now regulated by existing law. 

This Department does not favor the enactment of sections 18 and 19. We are 
opposed to having any segment of an industry placed under regulation and lim- 
ited in its competitive activity unless there is convincing proof of some real 
necessity for it. It is the Department’s belief that flexibility in operation is one of 
the inherent advantages of air transportation, and that it should be pre- 
served to the fullest possible extent. 

It should be noted in this connection that sections 29 and 31 of the bill would 
amend section 1002 (49 U. S. C. 642) of the act by establishing restrictions with re- 
spect to rates of air contractors, one being that the Board may determine and 
prescribe the just and reasonable minimum rate and charge, and another that 
the Board may suspend new rates, fares, or charges filed by an air contractor 
pending a hearing to determine their legality. This type of restriction on the 
competitive position of air contract carriers is one of the objections to the addi- 
tion of title IV—A to the act. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 


Sincerely, 
WILLIAM P. Rogers, 


Deputy Attorney General. 


JANUARY 31, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice relative to the bill (House bill 4677) “To amend the Civil 
Aeronautics Act of 1988, as amended, and for other purposes.” 

The bill would amend the Civil Aeronautics Act of 1938 in a number of respects, 
including licensing and regulation of air contractors, and amendments of the 
penalty provisions of the act. There are certain provisions of the measure which 
the Department deems objectionable. 

Section 17 of the bill would amend section 416 (b) of the act (49 U. S. C. 496) 
which authorizes the Civil Aeronautics Board to exempt any air carrier or class 
of air carriers from certain requirements of the act, including the need for a 
certificate of convenience and necessity. Under section 17 the Board would be 
prohibited from granting this exemption except (a) to the extent that the air 
transportation is performed with aircraft whose maximum gross takeoff weight 
does not exceed 12,500 pounds, or (b) where the air carrier holds a certificate 
of convenience and necessity and such exemption is issued for the purpose of 
permitting the air carrier temporarily to supplement the service authorized 
thereby. Since all outstanding exemptions would be terminated within 1 year 
after date of enactment, the present nonscheduled airlines operating under such 
exemption would be relieved of all cperating rights within that time unless they 
obtained authority to operate under section 18 of the bill. Section 18 of the bill 
would amend the act by inserting after title IV thereof a new title IV—A which 
would provide for the regulation of air contractors which are not now regulated 
under existing law. 

This Department does not favor the enactment of sections 17 and 18. We are 
opposed to having any segment of an industry placed under regulation and 
limited in its competitive activity unless there is convincing proof of some real 
necessity for it. It is the Department’s belief that flexibilty in operation is one 
of the inherent advantages of air transportation, and that it should be preserved 
to the fullest possible extent. 

It should be noted in this connection that sections 29 and 31 of the bill would 
amend section 1002 (49 U. S. C. 642) of the act by establishing restrictions with 
respect to rates of air contractors, one being that the Board may determine and 
prescribe the just and reasonable minimum rate or charge ,and another that the 
Board may suspend new rates, fares, or charges filed by an air contractor pending 
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a hearing to determine their legality. This type of restriction on the competitive 
position of air contract carriers is one of the objections to the addition of title 
1V—A to the act. 

Section 25 of the bill would amend section 802 of the act (49 U. S. C. 602) so 
as to require that certain multilateral aviation agreements entered into between 
the United States and foreign governments shall be in the form of treaties only. 
The basic objection to this provision is that it intrudes upon the President’s 
constitutional powers and responsibilities with respect to foreign affairs and 
national defense. 

It has been a settled principle of our constitutional law that the President 
may enter into certain international agreements in a manner other than provided 
for in the case of treaties. The Supreme Court has repeatedly recognized as 
well established “the power to make such international agreements as do not 
constitute treaties in the constitutional sense.” United States v. Curtiss-Wright 
Corp., 299 U. S. 304, 318 (1986) ; Altman & Co. v. United States, 224 U. S. 583 
(1912) ; United States v. Belmont, 301 U. 8S. 324 (1987). 

Enactment of such a restrictive provision would seriously trench upon the 
President’s independent constitutional powers in relation to the conduct of for- 
eign affairs and the national defense, would result in great uncertainty as to 
the extent of the President’s power to enter into agreements with foreign govern- 
ments relating to international air transportation, and could be seriously detri- 
mental to the further development of American interests in international 
aviation. For these reasons we recommend that it be eliminated. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
Witiiam P. Rocers, 
Deputy Attorney General. 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, April 21, 1955. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Priest: This is in further response to your request for my 
views on H. R. 4648 and H. R. 4677, bills “to amend the Civil Aeronautics Act of 
1938, as amended, and for other purposes.” 

These measures propose extensive amendment of the Civil Aeronautics Act of 
1938, the basic statute under which civil aviation operates in this country, as well 
as changes in related provisions of certain other statutes which apply to this 
industry. The Department of Labor is not directly concerned with the regula- 
tion of civil aviation. It does, however, have an interest in those provisions of 
the proposed measures which may have an impact upon coverage of the Nation’s 
workers under the Fair Labor Standards Act, which is administered by this 
Department. H. R. 4677, but not H. R. 4648, contains provisions which might 
have such an impact. I shall therefore limit my comments to H. R. 4677. 

At present, the Civil Aeronautics Act regulates common carriers by air. These 
carriers and their employees are also covered under title II of the Railway Labor 
Act. H. R. 4677 would extend this regulation to contract carriers by air, and 
include such carriers and their employees under title II of the Railway Labor Act. 

In addition, H. R. 4677 would exclude from the Railway Labor Act a broad 
category of supervisory personnel of both common and contract carriers, in the 
same manner that section 2 (11) of the National Labor Relations Act, as amended, 
excludes supervisory personnel from coverage under the latter act. 

Section 13 (b) (3) of the Fair Labor Standards Act exempts from the over- 
time requirements of the act employees covered by the Railway Labor Act. The 
first of the provisions discussed above makes it clear, therefore, that employees 
of contract carriers would not be covered by the overtime provisions of the Fair 
Labor Standards Act. The National Mediation Board and the Civil Aeronautics 
Board have never clearly distinguished contract carriers from common carriers 
for purposes of the Railway Labor Act. Employees of these carriers have, as a 
result, been treated as exempt under the Fair Labor Standards Act. The enact- 
ment of H. R. 4677 would thus have little effect upon their status under that act. 

The second provision discussed above would presumably bring these super- 
visory personnel under the Fair Labor Standards Act, since it excludes them 
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from the Railway Labor Act. Many of these employees, however, would no 
doubt fall within the exemption granted to executives under section 18 (a) (1) 
of the Fair Labor Standards Act. 

Since the enactment of H. R. 4677 in its present form would thus have little 
effect insofar as the Fair Labor Standards Act is concerned, I have no objection 
to its enactment. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, January 138, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 


DeaR Mr. CHAIRMAN: Reference is made to your request for the comments 
of the Department of Defense on H. R. 4648, and H. R. 4677, 84th Congress, 
bills “To amend the Civil Aerouautics Act of 1938, as amended, and for other 
purposes.” The Secretary of Defense has delegated to this Department the 
responsibility for expressing the views of the Department of Defense on these 
proposals. 

Although both H. R. 4648 and H. R. 4677 would amend numerous sections of 
existing law governing civil aviation matters, the most significant changes 
relate primarily to the overall scheme of economic and safety regulation of 
civil aviation, and the methods for carrying this out. The Military Depart- 
ments have extensive contractual relations with the airline industry, even in 
peacetime, for purposes of moving personnel and supplies by air. Hence, we 
have a real interest in the availability of sufficient airlift capacity at reasonable 
prices to meet such needs. In addition, the Military Departments have very 
important requirements for strategic route services to meet part of their world- 
wide communication and transportation needs. 

However, development of a financially sound civil air transportation system, 
which would assure these capabilities at the lowest cost to the Government, is 
based on various economic factors that do not fall within the purview of 
the Department of Defense. The Department is, therefore, not in a position to 
make any worthwhile evaluation of the effect the amendments proposed in these 
bills would have on the route structure or the capability of civil aviation to 
assist the military in a national emergency. At the same time, it can be said 
that no serious impediment has presented itself, under existing applicable law, 
in transactions between the Department of Defense and Civil Aeronautics agen- 
cies of the Government or the air carrier industry. Likewise, the enactment of 
either H. R. 4648 or H. R. 4677 would not appear to substantially modify exist- 
ing law in any way prejudicial to such transactions. 

While the Department of Defense has no objection to either bill from an over- 
all standpoint, it is felt that certain detailed amendments of a technical nature, 
as hereinafter set forth, should be made to the bills. 

1. (a) Section 5 of H. R. 4648 (sec. 6, H. R. 4677) would amend section 1 of 
the Civil Aeronautics Act of 1938, as amended, by adding several new defini- 
tions, including substitution of the term “air navigation” for the existing term 
“air commerce.” The Department of Defense feels very strongly that adoption 
of this new definition would be inadvisable, in view of the established meaning 
of the present term “air commerce,” both in practice and by judicial decision. 

(b) The proposed definition of “air navigation” would include, among other 
things, operation of aircraft in commerce or otherwise upon any “airport” in 
the United States. Section 3 of both bills would strike the definition of “air 
commerce” appearing in paragraph (8) of section 1 of the Civil Aeronautics 
Act of 1938. The existing definition of “air commerce” does not include the 
term “airport.” Further, sections 18, 20, 24 (a), 25, 27 (f), 32 (a) and 35 of 
H. R. 4648 (sec. 14, 19, 23, 26, 38 (f) appearing on p. 29, 32 (a) appear- 
ing on p. 34, and 35 of H. R. 4677) would substitute the proposed broader 
term “air navigation” in lieu of “air commerce” in sections 3 (Public Right of 
Transit), 601 (Minimum Standards; Rules and Regulations), 610 (Violations of 
Title), 803 (Weather Bureau), 902 (h) (Transportation of Explosives and 
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Other Dangerous Articles), 1005 (a) (Effective Date of Orders; Emergency 
Orders) and 1101 (Hazards to Air Commerce), respectively, of the existing 
statute. In view of the foregoing proposed amendments it is felt that the defini- 
tion of “airport,” appearing in section 1 (8) of the Civil Aeronautics Act of 
1938, should be simultaneously amended to make it clear that certain provisions 
of the act, (as they would be amended by either bill), relating to the power 
and responsibility of the Authority with respect to “airports,” do not apply to 
military air bases. It is, therefore, recommended that H. R. 4648 be amended by 
inserting the following new section after section 6 (line 8, p. 4 of the bill), 
and by renumbering present section 7, and all subsequent sections, of H. R. 
4648 accordingly. (The same amendment is recommended for H. R. 4677, by 
inserting it as new sec. 8, after sec. 7 (line 2, p. 5 of the bill), and by renumbering 
present sec. 8 and all subsequent sections of H. R. 4677 accordingly) : 

“Sec. 7. Paragraph 10 of section 1 of the Civil Aeronautics Act of 1938, an 
amended, is amended to read as follows: 

“(10) ‘Airport’ means any landing area regularly used by civil aircraft for 
receiving or discharging passengers or cargo, but shall not include any such 
area, or part thereof, under the jurisdiction, custody, or control of a military 
department.” 

This proposed definition is carefully designed not to exclude so-called “joint 
use” airports to the extent that such airports are under civil jurisdiction. 

2. Neither H. R. 4648 nor H. R. 4677 undertakes to amend title III of the 
Civil Aeronautics Act. (Title III defines the powers and duties of the Admin- 
istrator.) However, the proposed definition of “air navigation’ might be con- 
strued so as to expand the authority of the Administrator under title III to en- 
compass matters properly within the exclusive authority of the military depart- 
ments. Therefore, the terms “air navigation” and “air navigation facilities” 
should be limited wherever they appear in title III so as to make it clear that 
the act does not intend to give a civil agency the statutory authority to inter- 
fere in purely military aviation matters. Such limitation might best be effected 
by inserting the word “civil” before the terms “air navigation” and “air naviga- 
tion facilities” where they appear in sections 301, 302, 303, 305, and 307 of the 
act. 

3. In order not to handicap the Department of Defense, in its negotiations 
for contract airlift, new section 450 (e), as proposed by section 19 of H. R. 4648 
(sec. 18 of H. R. 4677), should be amended by adding the following after the word 
“carrier”, in line 3, page 14, of H. R. 4648 (line 6, p. 14, of H. R. 4677) : 

“However, any air contractor may make charter trips or perform any other 
special service for a department or agency of the United States Government, with- 
out regard to the geographical or other limitations on services authorized in its 
license, under regulations prescribed by the Board.” 

4. To preserve military security, new section 452 (b), as proposed by section 
19 of H. R. 4648 (sec. 18 of H. R. 4677), should be amended by adding, after the 
word “thereof”, in line 18, page 19, of both bills, the following: 

“However, military contracts bearing a security classification will not be 
disclosed until released by the appropriate military contracting agency.” 

5. To prevent delay in the emergency utilization of contract airlift by agencies 
of the Department of Defense, and to insure that the Government will not be 
prohibited from renegotiating rates and charges contained in military contracts, 
it is recommended that section 452, as proposed by both bills, be amended by 
adding, after paragraph (dd), line 23, page 20, of both bills, the following new 
paragraph “(e)”: 


“PROVISIONS RELATING TO MILITARY CONTRACTS 


“(e) (1) Bids submitted to and accepted by the Department of the Army, 
Department of the Navy, or the Department of the Air Force for charter or 
contract service shall be filed in accordance with this section and its provisions 
shall apply thereto in all respects: Provided, That such service may be performed 
without regard to the provisions of this title in the event that a military emer- 
gency requiring such service is declared by the Secretary of the Army, Navy, or 
Air Force, respectively, and provided the time required for compliance with the 
provisions of this title would delay accomplishment of the military mission. 
An after the fact statement justifying such emergency action shall be submitted 
to the Board by the military Secretary concerned. 

“(2) The provisions of sections 452 and 453 of this title shall not prohibit a 
renegotiation of rates and charges contained in military contracts, under such 
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joint regulations as the Board and the Department of Defense may prescrije. 

6. Since section 20 of H. R. 4648 (sec. 19 of H. R. 4677) might, by substituting 
the term “air navigation” for “air commerce” in section 601 of the Civil Aero. 
nautics Act, be construed to broaden the regulatory power of the Board, the 
following amendments are considered necessary to section 601 (a) of the Civi) 
Aeronautics Act (as it would be amended by both bills) : 

(a) Section 601 (a) (1) should be amended by inserting, after the worg 
“propellers”, the following: “other than aircraft, aircraft engines, and propellers 
of the national defense forces of the United States.” 

(b) Section 601 (a) (2) should be amended by inserting, after the word 
“appliances”, the following: “, other than appliances of the national defense 
forces of the United States.” 

(c) Section 601 (a) (3) should be amended by inserting immediately after the 
word “appliances” in subsection 601 (a) (3) (A), the following: “, other than 
aircraft, aircraft engines, propellers, and appliances of the national defense forces 
of the United States.” 

(d) Section 601 (a) (4) should be amended by inserting immediately preced- 
ing the word “required”, the following: “other than reserve aircraft, aircraft 
engines, propellers, appliances, and aircraft fuel and oil of the national defense 
forces of the United States.” 

(e) Section 601 (a) (6) should be amended by inserting, immediately preced- 
ing the word “as”, the following: “other than practices, methods, and procedures 
of the national defense forces of the United States.” 

7. (a) Section 24 (a) of H. R. 4648 (sec. 23 (a) of H. R. 4677) would amend 
existing section 610 of the Civil Aeronautics Act by substituting the broad term 
“air navigation,” in lieu of “air commerce” throughout the section. Section 
24 (b) of H. R. 4648 (sec. 23 (b) of H. R. 4677) would amend paragraph (2) 
of section 610 (a) of the Civil Aeronautics Act of 1938, as amended, by adding 
language designed to make subject to civil penalties any person who might 
serve in any capacity as an airman in connection with any civil aircraft, aircraft 
engine, propeller, or appliance used or intended for use, in air navigation without 
an airman certificate authorizing him to serve in such capacity. From time 
to time agencies of the Department of Defense find it to be to the best interests 
of the Government to contract with air carriers for essential and expeditious 
airlift. Such utilization of civil air carriers requires that civil aircraft land 
on military airfields for the purpose of loading and unloading. On occasions 
such evil aircraft so engaged have encountered mechanical difficulty while in 
flight or on a military airfield, and it has been determined that, in the absence 
of reasonably available civil repair facilities, it is to the best interest of the 
Government for essential emergency repairs to be made by personnel of the 
Department of Defense. Should such repairs not be made by Department of 
Defense personnel, delays of many hours or days can be expected in some cases— 
thereby defeating the purpose of utilizing civil airlift. The Department of 
Defense therefore feels that it is justified, and acting in-the best interests of 
the Government, in making emergency repairs to enable expeditious completion 
of the civil airlift mission. Further, military airfields are in some cases desig- 
nated as alternate airfields for civil aircraft in the event of difficulty, and cer- 
tificated airmen are not available at such bases to make necessary repairs. 
Military personnel and civilian employees of the Department of Defense are 
not required, in the performance of their duties, to obtain the “airman certificate” 
referred to in the proposed amendment. Hence, the enactment of section 24 (b) 
of H. R. 4648 (sec. 23 (b) of H. R. 4677) would confront such personnel with 
the dilemma of either violating its provisions should they perform emergency 
repairs, even under official military orders, or exposing themselves to possible 
disciplinary action if they fail to perform the repairs. In this connection, your 
attention is invited to the testimony of representatives of interested Government 
agencies and industry, on an identical proposal, before the House Committee 
on Interstate and Foreign Commerce on June 24, 1954 (pp. 19-26, hearing before 
the Committee on Interstate and Foreign Commerce, House of Representatives, 
83d Cong., on H. R. 6817, 6818, and H. R. 7394). In view of the foregoing, it 
is recommended that a subsection “(d)” be added to section 24 of H. R. 4648 
(sec. 23, H. R. 4677), to read as follows: 

“(d) (1) Section 610 (b) of the Civil Aeronautics Act of 1938, as amended, is 
further amended by deleting the word ‘Foreign’ from the title; by renumberin: 
the existing section ‘(b)’ as ‘(b) (1)’; and by adding the following new para- 
graph ‘(b) (2)’; 
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“(b) (2). The provisions of subsections 610 (a) (2) and (3) shall not apply 
to military or civilian employees of the United States Department of Defense 
rendering mechanical, technical, or other assistance to civil aircraft, while in 
the performance of their official duties.” 

(b) The Department of Defense objects, basically, to any legislation which 
would give a civil agency the statutory authority to regulate military flying. 
Military aviation is an inherently hazardous activity which must be pursued 
in the interests of national defense. It regularly requires difficult flight 
maneuvers, formations, exercises, and attitudes as well as operation of aircraft 
at high speeds, high gross weights, and from unimproved landing areas; all of 
which have no parallel in civil aviation. Many of the normal necessary opera- 
tions of military aircraft would probably be classified as careless or reckless 
operations should they be attempted or undertaken by civil aircraft. The 
Armed Forces have promulgated flight regulations to cope with the needs of 
military aviation, violations of which may be punished by courts-martial, The 
Department of Defense, of course, recognizes that, in the interests of safety 
in flight, certain uniform rules regulating the use of airspace by both civil and 
military aireraft should be prescribed. Accordingly, it is proposed that the 
following provision be added to section 24 of H. R. 4648 (sec. 23, H. R. 4677), 
(as it would be amended by the amendment recommended in foregoing par. 7 (a) 
of this report) : 

“(d) (2). Section 610 (b) of the Civil Aeronautics Act of 1938, as amended, 
is further amended by adding the following new paragraph ‘(b) (3)’”: 

“(b) (8) a. The provisions of subsection 610 (a) (5) of this title shall 
not apply to military personnel or civilian employees of the United States De- 
partment of Defense while in the performance of their official duties relating to 
aircraft of the national defense forces of the United States, except, with respect 
to violation of any air traffic rule or regulation. 

“hb. Nor shall the provisions of subsection 610 (a) (5) apply to military 
personnel or civilian employees of the United States Department of Defense 
operating aircraft of the national defense forces of the United States while 
engaged in a military operation with due notice to the appropriate civil airways 
officer in the area concerned.” 

8. The new paragraph “(2)”, proposed for section 1002 (h) of the Civil Aero- 
nauties Act of 1988, by section 31 of both H. R. 4648 and H. R. 4677, should be 
amended by striking the period at the end thereof and by adding after the word 
“eontractor” (line 10, p. 32, H. R. 4648, line 18, p. 33, of H. R. 4677), the 
following: “, or to renegotiable contracts with an agency of the Department of 
Defense.” 

9. Sections 41 (b) of both H. R. 4648 and H. R. 4677 would repeal section 
5 (f) of the Air Commerce Act of 1926, as amended, relating to the designation of 
routes in airspace as military airways. Inasmuch as certain routes are now 
designated as military airways, the Department of Defense objects to the repeal 
of this section because it might cast doubt on the authority to designate such 
military airways. It is recommended that sections 41 (b) be stricken from both 
bills. 

10. Attention is invited to the fact that the sections of H. R. 4677 are numbered 
in proper numerical sequence through section 27 (line 9, p. 28, of the bill). 
However, the section immediately following section 27 is designated “Sec. 33 
ia)” (line 10, p. 28 of the bill). The section of the bill immediately following 
that “See, 33. (a)” is designated as section 28 (line 24, p. 29), and the remaining 
sections of the bill are numbered in proper sequence through section 44. Asa 
result the bill contains two sections 33 (line 10, p. 28; line 4, p. 35). It is 
recommended that the bill be amended to renumber section 33 (line 10, p. 28), 
and the following sections of the bill accordingly. 

Subject to amendment in the foregoing manner, the Department of Defense 
has no objection to either H. R. 4648 or H. R. 4677. 

The Department of Defense is unable to estimate the fiscal effects of the pro- 
posed legislation. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget agrees that the definition of “air commerce” should 
not be changed. It further advises that while it has no objection to the sub- 
mission of this report, it does not agree with a number of the suggestions for 
amendment made in the report. 

Sincerely yours, 
Duptey C. SHARP, 
Assistant Secretary of the Air Force. 
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OFFICE OF THE POSTMASTER GENERAL, 
Washington, D. C., October 17, 1955. 
Hon. J. PErcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Dear Mr. CHAIRMAN: Reference is made to your requests for reports on H. R, 
1648 and H. R. 4677, each of which is entitled a bill “To amend the Civil Aero- 
nautics Act of 1938, as amended, and for other purposes.” 

The bills are generally similar. The amendments proposed therein to the 
Civil Aeronautics Act do not relate to and would not affect the Post Office 
Department, with the possible exception noted below. 

Section 25 of H. R. 4677 provides that no multilateral agreement between this 
country and foreign countries which grants to a foreign government or an airline 
representing it any rights to operate in air transportation, or which provides for 
the formation of or participation of this country in, any international organiza- 
tion for the regulation or coordination of international aviation, or any phase 
thereof, shall be entered into except by treaty. 

The United States is a member of the Universal Postal Union, through which 
the postal administrations of the various member countries enter into agree- 
ments designed to govern and facilitate the interchange of mail. One of the 
many details included in the Universal Postal Union agreement is the maximum 
rate which a country may charge another country for transporting the latter's 
mail. For example, when a United States air carrier such as Pan American 
transports French mail, the French Postal Administration must pay the trans- 
portation charge fixed by the Postmaster General of the United States. Like- 
wise, when we use the services of Air France, we must pay the rate fixed by the 
Postal Administration of France. 

We construe section 25 of H. R. 4677 to relate to the regulation and coordina- 
tion of international aviation, and as having no relation to postal arrangements 
between this and foreign governments. Under a broad interpretation, however, 
section 25 might be construed to include postal agreements for the interchange 
or airmail. To eliminate any doubt, we urge that the section be amended so 
as to state explicitly that it does not relate to postal agreements. 

With the exception noted, the Department has no objection to the enactment 
ot H. R. 4648 or H. R. 4677. 

The Bureau of the Budget has advised that there would be no objection to 
the presentation of this report to the committee. 

Sincerely yours, 
MAuvRIcE H. Stans, 
Acting Postmaster General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., January 20, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letters of March 14 and 15, 
1955, requesting the views of this office with respect to H. R. 4677 and H. R. 4648, 
respectively, bills to amend the Civil Aeronautics Act of 1988, as amended, and 
for other purposes. 

The Secretary of Commerce in a report under date of January 19, 1956, is 
advising your committee of his views on this legislation. The Bureau of the 
Budget concurs generally with the views expressed therein. 

Sincerely yours, 
Percy RApPapPort, Assistant Director. 


Mr. Harris. The committee will recess now until 10 o’clock tomor- 
row, at which time Mr. Paul Barringer, Director of the Office of 
Transport and Communications of the State Department, will be the 
witness, followed by Mr. S. G. Tipton, president of the Air Transport 
Association. 

(Whereupon, at 12:35 p. m. the subcommittee recessed, to reconvene 
at 10 a.m. Wednesday, January 18, 1956.) 
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WEDNESDAY, JANUARY 18, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION 
AND COMMUNICATIONS OF THE 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 1334 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

The committee is continuing this morning its study of the civil air 
polis of this Nation and specific proposed bills, H. R. 4648 and 

R. 4677. 

We are glad to have and welcome Mr. J. Pau! Barringer, Director, 
Office of Tr ‘ansport and Communications of the Department of State, 
who will be the first witness. 


STATEMENT OF J. PAUL BARRINGER, DIRECTOR, OFFICE OF TRANS- 
PORT AND COMMUNICATIONS, DEPARTMENT OF STATE 


Mr. Harris. Mr. Barringer, I might say that I believe the last time 
I had the privilege of visiting with you we were in Paris. 

Mr. Barrincer. I remember it with pleasure, Mr. Chairman. 

Mr. Harris. I recall the important information you gave to for 
our committee. We were striving for one common cause which we 
believed would be helpful in these highly important and contro- 
versial questions which receive so much of the attention of the nations 
of the world. 

I want to compliment you, your department, Mr. Dulles, the Presi- 
dent, and all others, in your efforts at Geneva to carry out what we 
believe was an opportunity given to us by the Russian Government 
when we visited over there last fall to negotiate for commercial con- 
tacts between the East and the West. You did your part. I regret 
that the other side did not feel like coming through with what we 
believe to be their responsibility in pursuing this great policy under- 
taking. 

I do know something about your activity and that of your associates 
who were on that great mission in this particular field. Wetried. Yet 
we were not successful. I would not be one of those who would give 
upon it at all, because there is yet an opportunity in the future for 
further consideration of it. 


Mr. Hale? 
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Mr. Hare. Mr. Chairman, will you permit me to say for the record 
that I had the pleasure of attending, as a delegate of this committee, 
the assembly, I think it was the Seventh Annual Assembly of the 
International Civil Aviation Organization, in Brighton, England, 
in 1953. It was on that occasion that I first had the pleasure of meet- 
ing Mr. Barringer, who was one of the very able and effective repre- 
sentatives of the United States. I became acquainted with Mr. Bar- 
ringer on that occasion and formed a high estimate of his abilities. 

Mr. Harris. With this introduction, Mr. Barringer, I feel you prob- 
ably will be able again to do a good job this morning. 

Mr. Barrtncer. Thank you very much, Mr. Chairman. 

With your permission, I will see that the Secretary has his attention 
called to the remarks which you have made this morning. 

Mr. Harris. Thank you very much. 

Mr. Barrincer. With your permission, Mr. Chairman, I have a 
very brief formal statement which I would like to read at the outset, 
and then, of course, I would be prepared to answer any questions that 
you or members of your committee wish to ask. 

The Department appreciates this opportunity to express its views 
with respect to United States civil air policy and to those provisions 
of H. R. 4648 and H. R. 4677 which come within the scope of the 
Department’s interest. 

Section 2 of the Civil Aeronautics Act of 1938 sets forth, as a decla- 
ration of policy, various elements considered by Congress as being 
in the public interest and in accordance with the public convenience 


and necessity. These elements in turn are reflected in the policy on 


civil aviation which has been adopted by the executive branch of the 
Government after careful review of the matter by all the agencies 
concerned. The cardinal points as they relate to aieineltaed avia- 
tion may be summarized as follows: 

1. In the negotiation of its agreements for the exchange of inter- 
national air rights, the United States will continue to adhere to the 
so-called Bermuda principles. In determining the routes to be in- 
cluded in such agreements, the United States will continue its objec- 
tive of establishing insofar as possible, an equitable exchange of eco- 
nomic benefits. 

2. The Civil Aeronautics Board should be empowered by Congress 
(a) to control in overseas and foreign air transportation the tariffs 
and practices of United States carriers to the extent to which the 
Board now has power to act with respect to domestic air transporta- 
tion, and (2) to control the rates and practices of foreign air carriers, 
applicable to transportation to and from the United States, more effec- 
tively than is now possible under the Civil Aeronautics Act of 1938. 

3. The United States will continue to support the International 
Civil Aviation Organization (ICAQ), as an instrumentality for the 
effective and orderly development of international civil aviation. 

4. Within the limits of funds available and consistent with its 
interests, the United States shall continue to extend to friendly na- 
tions both technical and economic cooperation in civil aviation. 

The interest of the Department of State in United States aviation 
policy stems from the effect of such policy on our foreign relations. 
Accordingly, within the scope of United States policy and in close col- 
laboration with the Civil Aeronautics Board and other United States 
agencies as appropriate, it is responsible for aviation relations with 
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other countries, including the negotiation and interpretation of avia- 
tion agreements. The Department also is responsible for observing 
aviation developments abroad, for apprising interested United States 
agencies of nich developments, and for advising such agencies with 
respect to the foreign relations aspects of matters for which such 
agencies are charged with primary responsibility. 

The Department of State has considered H. R. 4648 and H. R. 4677 
from the standpoint of the development of international aviation and 
the effect which enactment might have on the foreign relations of the 
United States. At this point, I would like to mention that detailed 
comments on specific provisions of H. R. 4648 and H. R. 4677 have 
already been submitted. Such comments are contained in 2 letters, 
both dated October 13, 1955, from the Department to the chairman of 
the House Committee on Interstate and Foreign Commerce. 

Mr. Chairman, I would like to interrupt my formal presentation at 
this time to request that these two communications be made a part of 
the record and confine my further statement to a mere summary of 
the salient points which were put forward in those letters. 

(The letters referred to follow :) 


DEPARTMENT OF STATE, 
Washington, October 13, 1955. 
Hon. J. Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 


DEAR Mr. Priest: Reference is made to your letter of March 14, 1955, requesting 
the comments of the Department of State with respect to H. R. 4677, a bill to 
amend the Civil Aeronautics Act of 1938, as amended, and for other purposes. 

The Department has reviewed the bill from the standpoint of the current 
development of international aviation and the effect which enactment might 
have on the foreign relations of the United States. There are certain sections 
of the bill which are believed to be of primary significance to international avi- 
ation, with respect to which detailed comments are included in the text of the 
letter. In addition, comments on several other sections are set forth in an 
uttachment to this letter. 

Section 12 of H. R. 4677 provides for the deletion of section 1 (29) of the 
Civil Aeronautics Act of 1938, as amended (renumbered as par. (31) by sec. 11 
of H. R. 4677), and the substitution of a new paragraph (31) therefor, defining 
the term “Possession of the United States.” 

It is suggested that the revised definition be further amended to include 
territories (such as Okinawa) for the administration of which the United States 
is responsible under arrangements other than trusteeship agreements or tempo- 
rary military occupation pending the termination of any hostilities by a treaty of 
peace. This could be accomplished by adding after subparagraph (c) a new 
subparagraph to read substantially as follows: “Any territory for the adminis- 
tration of which the United States is, or may become, responsible under any 
treaty or other international arrangement; provided that nothing in this sub- 
paragraph shall be construed to apply to territories under temporary military 
occupation by the United States.” 

Seetion 24 of H. R. 4677 provides for an amendment to section 801 of the 
Civil Aeronautics Act of 1938, as amended, which would delete the requirement 
of Presidential review of Board actions on a certificate authorizing an air 
carrier to engage in overseas transportation or air transportation between places 
in the same territory or possession. Other requirements for Presidential review 
as set forth in section 801 of the act, as amended, would remain unchanged. 

This Department recommends that the proposed amendment not be enacted. 
It is believed that the President, in the exercise of his responsibilities relating 
to the national defense and to the interest of the United States in connection 
with international relations, should have an opportunity to review any case deal- 
ing with operations beyond the continental United States. 

In addition to the above comments with respect to the amendment to section 
S01 of the act as proposed in section 24 of H. R. 4677, the following additional 
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comment is offered regarding the desirability of another amendment to section 
801: Since section 18 of H. R. 4677 envisages the issuance of licenses to new 
categories of operators (air contractors and foreign air contractors), it is sug- 
gested that section 801 should be amended to require Presidential approval of 
such licenses in cases comparable to those in which such approval is required for 
air carrier certificates and foreign air carrier permits. 

Section 25 of H. R. 4677 provides for the addition of a paragraph (b) to 
section 802 of the act to prohibit the conclusion except by treaty of any multila- 
teral agreement between the United States and foreign governments which 
(1) generally grants a foreign government, or foreign airline a right to operate 
in air transportation or air contract service, or (2) provides for United States 
participation in an international organization for regulation or coordination of 
international aviation. In this regard it should be noted that the only inter- 
national aviation organization in which the United States participates in the 
International Civil Aviation Organization (ICAO). The provisions for the 
establishment of this organization are contained in the Convention on Interna- 
tional Civil Aviation, a treaty submitted to the Senate for its advice and con- 
sent to ratification. After extensive hearings before the Senate Committee on 
Foreign Relations, the 79th Congress on July 25, 1946, gave its advice and 
consent to ratification (92 Congressional Record 9972). No multilateral agree- 
ment or treaty to which the United States is a party grants the right for foreign 
air carriers to exercise traffic rights in the United States, either as “foreign 
air carriers” or as “foreign air contractors.” 

As is evident from the above analysis this Department has not concluded any 
agreements contrary to the provisions of section 802 (b). 

Section 31 of H. R. 4677 includes an amendment to section 1002 (g) of the 
Civil Aeronautics Act of 1938, as amended (renumered as sec. 1002 (h) by sec. 
28 of H. R. 4677) by adding a subparagraph (8) which would empower the Civil 
Aeronautics Board (under conditions specified therein) to enter upon a hearing 
concerning the lawfulness of a rate, fare, etc., filed by a foreign air carrier or 
foreign air contractor: to suspend (pending such hearing and decision thereon) 
the effectiveness of such rate, fare, ete., and, after hearing, to make such order 
with reference thereto as would be proper in a proceeding instituted after such 
rate, fare, etc. had become effective. 

The Department supports the proposed amendment. However, since the 
Civil Aeronautics Act of 1938, as amended, presently does not empower the 
soard to prescribe rates and practices of foreign air carriers or foreign air 
contractors, the Department suggests that the proposed amendment to section 
1002 (h) would be more effective if appropriate amendments were made to 
section 402 and 1002 (e) (2) of the act (as renumbered) which would empower 
the Board under certain circumstances to set aside rates, fares, etc., of foreign 
air carriers or prescribe minimum rates, fares, etc., of foreign air contractors 
engaged, respectively in foreign air transportation and foreign air contract serv- 
ice. In conjunction with the authority contained in the amendment to section 
1002 (h) as proposed in section 31 of H. R. 4677 as cited above, such limited au- 
thority to prescribe rates and practices of foreign air carriers and foreign air 
contractors would strengthen the United States negotiating position in protect- 
ing the rights and privileges of United States carriers engaged in foreign air 
transportation while facilitating the orderly development of international civil 
aviation. 

As was mentioned in the second paragraph of this letter, additional comments 
have been included in the enclosure. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 


Sincerely yours, 
FLORENCE KIRLIN, 


Acting Assistant Secretary 
(For the Secretary of State). 


ATTACHMENT TO LETTER COMMENTING ON H. R. 4677, 84rH CoNGRESS 


TITLE I—GENERAL PROVISIONS 


Paragraph (19) of section 1 of the Civil Aeronautics Act of 1938, as amended, 
defines “foreign air carrier.”’ Unlike the corresponding definition of “air car- 
rier” contained in paragraph (2) of section 1 of the act, this paragraph does not 
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zive the Civil Aeronautics Board the authority to grant exemptions from pro- 
visions of the act in appropriate cases. It is recommended that there be added 
to paragraph (19) a proviso comparable to that contained in paragraph (2), 
which would read substantially as follows: “Provided, That the Board may by 
order relieve foreign air carriers who are not directly engaged in the operation 
of aircraft in foreign air transportation from the provisions of this act to the 
extent and for such periods as may be in the public interest.” 

The permissive nature of the authority granted to the Board by such a pro- 
viso and the requirement that the exemption shall be of the extent and for such 
jwriods as may be in the public interest will insure a careful scrutiny of the 
advantages and disadvantages resulting from any exception. At the same time 
such a proviso would make it possible to relieve foreign enterprises which engage 
in activities such as freight forwarding from requirements which a strict inter- 
pretation of the act might dictate. In many cases the ability to grant exemp- 
tions in appropriate cases could provide a basis for freedom from restrictions by 
foreign governments on United States enterprises conducting similar businesses. 
On the other hand imposition of restrictive regulations by this Government 
might result in ill feeling abroad and consequent retaliatory action against 
United States aviation enterprises. 

Section 7 of H. R. 4677 provides for a new paragraph (22) of section 1 of the 
(ivil Aeronautics Act of 1938, as amended, to define the term “foreign air con- 
tractor.” Indirect contractors are included in the definition. This definition 
does not have a proviso permitting exemptions in appropriate cases. In this 
case as in the case of the “foreign air carriers’ authority to grant exemptions 
with regard to the activities of indirect contractors would be desirable. It is 
therefore recommended that a proviso comparable to that contained in section 1, 
paragraph (2), of the Civil Aeronautics Act of 1938 be included in this 
paragraph. 


Declaration of policy 
Section 13 of H. R. 4677 provides for an amendment to section 2, “Declaration 


my 
¢ 


of Policy,” of the Civil Aeronautics Act of 1938, as amended, including the 
addition of a new paragraph (2h) “the maintenance by the United States of 
the greatest possible influence at all times in world aviation.” 

This Department is anxious that United States influence in world aviation be 
as Widespread as possible, and is striving consistently toward that end. Never- 
theless, it believes that the inclusion of the proposed statement in the basic 
aviation law of the United States would serve to stimulate determination on the 
part of other countries to oppose extension of United States influence as much 
as possible. It is therefore recommended that the provision be deleted. Alter- 
natively, it is suggested that the provision be amended by substituting the word 
“narticipation” for the term “influence.” 


TITLE IV—-AIR CARRIER ECONOMIC REGULATION 


Section 15 of H. R. 4677, which provides for amendment of section 401 (f), 
“Terms and Conditions of Certificate,” of the Civil Aeronautics Act of 1938, as 
amended, would retain without change the fourth sentence of the subsection. 
That sentence provides that a certificate may not restrict the right of an air 
carrier “to add to or change schedules * * * as the development of the business 
and the demands of the public shall require.” 

This provision was included in the act before the United States had much 
experience in international operations. Subsequent experience, especially in 
cases where United States carriers are competing with other United States, as 
well as foreign, carriers for the same traffic, has shown that the competitive 
desires of the carriers and the national interest of the United States are not 
always the same. The committee may wish to consider whether this subsection 
should be further amended to require that each carrier take into account the 
manner in which its increases in service will affect not only the partciular service 
n which that carrier is interested at the time, but also the welfare of the trans- 
portation system of the United States asa whole. A broad understanding of the 
services being offered by United States air carriers, and by foreign air carriers, 
and of the effect that might result from changes in that service is necessary to 
»revent actions which may actually retard the United States air carriers by rea- 
son of creating or intensifying restrictive tendencies on the part of foreign gov- 
ernments. 
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Section 16 of H. R. 4677 retains without change (as 401 (h) (1)) section 401 
(h), “Authority to Modify, Suspend, or Revoke,” of the Civil Aeronautics Act 
of 1938, as amended. 

It is suggested that the words “or the national interest” be inserted after the 
word “necessity” in the first sentence of the subsection. This addition would 
enable the Board to alter, amend, modify, or suspend the whole or part of any 
certificate authorizing an air carrier to engage in foreign air transportation, 
upon a finding that such action is required in the national interest. 

Section 16 of H. R. 4677 includes a provision for a new subsection (401 (h) 
(3) ), of the Civil Aeronautics Act of 1938, as amended. This subsection would em- 
power the Board, under specified conditions, to require any air carrier to make 
reasonable extension in foreign air transportation of its existing service. 

In supporting the proposal, the Department suggests that an appropriate pro- 
vision be added which would empower the Board to order cancellation of the 
extension, if required, should the basis for the original order cease to exist. The 
Department also suggests that the phrase, “under honest, economical, and effi- 
cient management,” be added between the words “need” and “to” in the proviso 
of the proposed amendment. 

Section 17 of H. R. 4677 amends paragraph (2) of section 416 (b), ‘“Exemp- 
tions,” of the Civil Aeronautics Act of 1938, as amended. It is recommended that 
section 416 (b) be further amended by the addition of provisions permitting the 
Board to exempt foreign air carriers (as well as United States air carriers) from 
the requirements of title IV, where such exemption of foreign air carriers is in 
the national interest. 


TITLE IV—-A——-AIR CONTRACT SERVICE REGULATION 


Subsection 450 (b), 450 (e) and 452 (b) appear to indicate that air-contract 
service is limited to the carriage of commodities only, whereas the term as de- 
fined in section 6 of H. R. 4677 expressly refers to the carriage of persons. It 
is suggested that appropriate amendments be made to reflect the intent of the 
committee. 

Subsection 450 (b) and 452 (b) require that copies of contracts for air-contract 
servise be filed with the Civil Aeronautics Board. 

While it is recognized that the drafters of the bill probably did not wish to give 
more favorable treatment to foreign air contractors than to United States air con- 
tractors, the committee is requested to take into account the undesirable conse- 
quences of requiring foreign air contractors to file copies of their contracts. Partic- 
ularly in cases where citizens of one country are applying to the government of an- 
other country for authorization to do business, the contracts entered into by such 
citizens are considered as of such competitive business significance that a require- 
ment that they be filed with the regulatory authorities of the other government 
would be considered as competitively untenable. Therefore, it is recommended 
that the United States should not establish a requirement which could induce 
foreign governments to establish retaliatory measures which United States citi- 
zens engaged in business of the nature of air contractors would find detrimental 
to their business. 

Section 454 (b) (1) and (2) authorizes the Civil Aeronautics Board to grant 
certain exemptions to United States air contractors. 

It is recommended that section 454 (b) (1) and (2) be expanded to permit the 
Board to exempt foreign air contractors as well as United tSates air contractors 
from the requirements of title TV-A, wherever such exemption of foreign air 
contractors is in the national interest. 

In addition to the specific amendments to the Civil Aeronautics Act of 1935, 
as amended, which have been proposed in H. R. 4677, the Department recommends 
that the committee consider further amendments to the act, as follows: 

Section 402 (b) empowers the Civil Aeronautics Board to issue a permit to a 
foreign air carrier if it finds that such carrier is “fit, willing, and able properly 
to perform such air transportation and to conform to the provisions of this act 
and the rules, regulations, and requirements of the Authority (Board) here- 
under, and that such transportation will be in the public interest.” 

The Department recommends that the text of section 402 (b) be deleted and 
the following substituted therefor: “(b) The Board is empowered to issue such 
a permit (1) if it finds that such carrier is fit, willing, and able properly to per- 
form such air transportation and to conform to the provisions of this act and the 
rules, regulations, and requirements of the Board hereunder, and that such 
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transportation will be in the public interest, or (2) if such air transportation 
is covered by an agreement between the Government of the United States and the 
government of the foreign nation in which such a carrier is organized, and if 
such carrier has been designated by the goverment of such foreign nation for 
the operation of the service agreed upon.” 

The above-suggested revision would empower the Board to issue a permit if 
either of the two alternatives are met. 

It is suggested that a provision be added to section 501 (c), requiring that 
eligibility for registration must be established to the satisfaction of the Civil 
Aeronautics Administration, and in accordance with regulations established by 
the Administration particularly when the aircraft previously was registered in 
a foreign country. 

It is also suggested that section 501 (e) “Suspension or Revocation” should 
authorize Administration action not only for any cause which renders the air- 
craft ineligible for registration (the requirements of which are specified in sec- 
tion 501 (b)), but also when the aircraft has been used in a manner detrimental 
to the national interest. Such authority would enable the United States to take 
appropriate action to prevent the continued operation of an aircraft which might 
be used by its United States citizen owner, or by a charterer or lessee, in activ- 
ities of an illegal nature or of a nature contrary to the international commit- 
ments of the United States. 


DEPARTMENT OF STATE, 
Washington, October 13, 1955. 
Hon. J. Percy PRiEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 


DeAR Mr. Priest: Reference is made to your letter of March 15, 1955, request- 
ing the comments of the Department of State with respect to H. R. 4648, a bill 
to amend the Civil Aeronautics Act of 1938, as amended, and for other purposes. 

The Department has reviewed the bill from the standpoint of the current de- 
velopment of international aviation and the effect which enactment might have 
on the foreign relations of the United States. There are certain sections of the 
bill which are believed to be of primary significance to international aviation, 
with respect to which detailed comments are included in the text of this letter. 
In addition a series of comments on certain other sections are set forth in an 
attachment to this letter. 

Section 11 of H. R. 4648 provides for the deletion of section 1 (29) of the Civil 
Aeronautics Act of 1938, as amended, and the substitution of a new paragraph 
(31) therefor, defining the term “Possessions of the United States.” 

It is suggested that the revised definition be further amended to include ter- 
ritories (such as Okinawa) for the administration of which the United States 
is responsible under other than trusteeship or temporary military occupation 
pending the termination of any hostilities by a treaty of peace. This could be 
accomplished by adding after subparagraph (c) a new subparagraph to read 
substantially as follows: “Any territory for the administration of which the 
United States is, or may become, responsible under any treaty or other inter- 
national arrangement; provided that nothing in this subparagraph shall be con- 
strued to apply to territories under temporary military occupation-by the United 
States.” r 

Section 16 of H. R. 4648 provides for amendment of section 402 of the act 
by adding a new subsection (i) which would grant the Board authority to set 
aside or suspend any rate, fare, charge, or service in foreign air transportation 
of a foreign air carrier upon a finding that such action is necessary in the public 
interest. 

The Department welcomes the opportunity to support this proposal. To- 
gether with the extension of Board control over minimum foreign air transporta- 
tion rates, fares, and charges of United States carriers as well as rates and 
charges for foreign air contract service by United States and foreign air con- 
tractors as proposed in section 29 of H. R. 4648, such authority would strengthen 
the United States negotiating position in protecting the rights and privileges of 
United States carriers in foreign countries and in fostering the orderly develop- 
ment of foreign air transportation. 

Section 29, paragraphs (c) and (d) of H. R. 4648 amend section 1002 (d) of 
the Civil Aeronuatics Act of 1938, as amended (changed to sec. 1002 (e) by 
sec. 28 of H. R. 4648) by extending the power of the Civil Aeronautics Board 
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(under specified circumstances) to prescribe minimum rates and practices of ai) 
carriers in foreign air transportation. Section 29 (e) provides for new subse: 
tion (2) to section 1002 (d) which would require the Board (under certain cir- 
cumstances) to determine minimum rates or practices of United States and 
foreign air contractors in air contract service (including foreign air contract 
service). The Department urges adoption of the amendments contained in se 
tion 29 (ec), (d), and (e). HEnactment will improve aviation relations betwee 
the United States and foreign countries and, in conjunction with extension of 
limited control over rates and practices of foreign air carriers as provided in 
section 16 of H. R. 4648, will strengthen the position of the United States Govy- 
ernment in fostering the orderly development of foreign air transportation and 
foreign air contract service. 

In connection with the comments offered herein with respect to specific amenid- 
ments as proposed in H. R. 4648, the Department recommends that the com- 
mittee consider the following additional amendment to the Civil Aeronautics 
Act of 1938, as amended. Section 801 of the act sets forth these Civil Aerv- 
nauties Board actions with respect to air carrier certificates and foreign air 
carrier permits which Congress decided should be subject to the approval of th: 
President. Since section 19 of H. R. 4648 (new title IV-A) requires the issuanc 
of air contractor and foreign air contractor licenses, it is suggested that section 
801 be amended to include the new categories of licenses. 

As was mentioned in the second paragraph of this letter, additional comments 
hfave been included in the enclosed summary. 

The Department has been informed by the Bureau of the Budget that there is 
no objection to the submission of this report. 

Sincerely yours, 
FLORENCE KIRLIN, 
Acting Assistant Secretary 
(For the Secretary of State 


ATTACHMENT TO LETTER COMMENTING ON H. R. 4648, 84TH CoNGRESS 
TITLE I—GENERAL PROVISIONS 


aragraph (19) of section 1 of the Civil Aeronautics Act of 1938, as amended, 
defines “foreign air carrier.” Unlike the corresponding definition of “air car- 
rier” contained in paragraph (2) of section 1 of the act, this paragraph does 
not give the Civil Aeronautics Board the authority to grant exemptions fron 
provisions of the act in appropriate cases. It is recommended that there be 
added to paragraph (19) a proviso comparable to that contained in paragraph 
(2), which would read substantially as follows: “Provided, That the Board may 
by order relieve foreign air carriers who are not directly engaged in the oper- 
ation of aircraft in foreign air transportation from the provisions of this act 
to the extent and for such periods as may be in the public interest.” 

The permissive nature of the authority granted to the Board by such a pro- 
viso and the requirement that the exemption shall be of the extent and for suc 
periods as may be in the public interest will insure a careful scrutiny of th: 
advantages and disadvantages resulting from any exemption. At the same time 
such a proviso would make it possible to relieve foreign enterprises which engag: 
in activities such as freight forwarding from requirements which a strict inter- 
pretation of the act might dictate. In many cases the ability to grant exemp- 
tions in appropriate cases could provide a basis for freedom from restrictions 
by foreign governments on United States enterprises conducting similar busi- 
nesses. On the other hand imposition of restrictive regulations by this Gov 
ernment might result in ill feeling abroad and consequent retaliatory action 
against United States aviation enterprises. 

Section 6 of H. R. 4648 provides for a new paragraph (22) of section 1 
the Civil Aeronautics Act of 1938, as amended, to define the term “foreign air 
contractor.” Indirect contractors are included in the definition. This defini- 
tion does not have a proviso permitting exemptions in appropriate cases. In 
this case as in the case of the “foreign air carriers” authority to grant exemp- 
tions with regard to the activities of indirect contractors would be desirable. 
It is therefore recommended that a proviso comparable to that contained in 
section 1, paragraph (2) of the Civil Aeronautics Act of 1938 be included i! 
this paragraph. 
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TITLE IV—AIR CARRIER ECONOMIC REGULATION 


Section 14 of H. R. 4648 which provides for amendment of section 401 (f), 
“Terms and Conditions of Certificate,” of the Civil Aeronautics Act of 1938, as 
amended, would retain without change the fourth sentence of the subsection. 
That sentence provides that a certificate may not restrict the right of an air 
carrier “to add to or change schedules * * * as the development of the busi- 
ness and the demands of the public shall require.” 

This provision was included in the act before the United States had much 
experience in international operations. Subsequent experience, especially in 
cases where United States carriers are competing with other United States as 
well as foreign carriers for the same traffic, has shown that the competitive 
desires of the carriers and the national interest of the United States are not 
always the same. The committee may wish to consider whether this subsection 
should be further amended to require that each carrier take into account the 
manner in which its increases in service will affect not only the particular service 
in which that carrier is interested at the time, but also the welfare of the trans- 
portation system of the United States as a whole. A broad understanding of the 
services being offered by United States air carriers, and by foreign air carriers, 
and of the effect that might result from changes in that service is necessary to pre- 
vent actions which may actually retard the United States air carriers by reason 
of creating or intensifying restrictive tendencies on the part of foreign govern- 
ments, 

Section 15 of H. R. 4648 retains without change (as 401 (h) (1)) section 
101 (h), “Authority to Modify, Suspend, or Revoke,” of the Civil Aeronautics 
Act of 1938, as amended. 

It is suggested that the words “or the national interest” be inserted after the 
word “necessity” in the first sentence of the subsection. This addition would 
enable the Board to alter, amend, modify, or suspend the whole or part of any 
certificate authorizing an air carrier to engage in foreign air transportation, upon 
a finding that such action is required in the national interest. 

Section 15 of H. R. 4648 includes a provision for a new subsection (401 (h) (3) ) 
empowering the Board, under specified conditions, to order an air carrier to make 
reasonable extension of its existing service (including foreign air transportation }. 
provided such extension is required “* * * for the maintenance of cooperative 
relationships between the United States and any foreign country or otherwise to 
further national policy; * * *.” 

In supporting the proposal, the Department suggests that an appropriate 
provision be added which would empower the Board to order cancellation of 
such extension, if required, should the basis for the original order cease to exist. 

Section 18 of H. R. 4648 amends paragraph (2) of section 416 (b), “Exemp- 
tions,” of the Civil Aeronautics Act of 1938, as amended. It is recommended that 
section 416 (b) be further amended by the addition of provisions permitting the 
Board to exempt foreign air carriers (as well as United States air carriers) from 
the requirements of title IV, where such exemption of foreign air carriers is in 
the national interest. 


TITLE IV-A—-AIR CONTRACT SERVICE REGULATION 


Subsections 450 (b), 450 (e), and 452 (b) appear to indicate that air contract 
service is limited to the carriage of commodities only, whereas the terms as 
defined in section 5 of H. R. 4648 expressly refers to the carriage of persons. 
It is suggested that appropriate amendments be made to reflect the intent of the 
committee, 

Subsection 450 (b) and 452 (b) require that copies of contracts for air contract 
service be filed with the Civil Aeronautics Board. 

While it is recognized that the drafters of the bill probably did not wish toe 
give more favorable treatment to foreign air contractors than to United States 
air contractors, the committee is requested to take into account the undesirable 
consequences of requiring foreign air contractors to file copies of their contracts. 
Particularly in cases where citizens of one country are applying to the government 
of another country for authorization to do business, the contracts entered into 
by each citizen are considered as of such competitive business significance 
that a requirement that they be filed with the regulatory authorities of the other 
sovernment would be considered as competitively untenable. Therefore, it is 
recommended that the United States should not establish a requirement which 
could induce foreign governments to establish retaliatory measures which United 
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States citizens engaging in business of the nature of air contractors would ting 
detrimental to their business. 

Section 454 (b) (1) and (2) authorizes the Civil Aeronautics Board to grant 
certain exemptions to United States air contractors. 

It is recommended that section 454 (b) (1) and (2) be expanded to permit the 
Board to exempt foreign air contractors as well as United States air contractors 
from the requirements of title IV-A, wherever such exemption of foreign air 
contractors is in the national interest. 

In addition to the specific amendments to the Civil Aeronautics Act of 192s, 
as amended, which have been proposed in H. R. 4648, the Department recommends 
that the committee consider further amendments to the act, as follows: 

Section 402 (b) empowers the Civil Aeronautics Board to issue a permit to a 
foreign air carrier if it finds that such carrier is “fit, willing, and able proper} 
to perform such air transportation and to conform to the provisions of this act 
and the rules, regulations, and requirements of the Authority (Board) hereunder, 
and that such transportation will be in the public interest.” 

The Department recommends that the text of section 402 (b) be deleted and 
the following substituted therefor: “(b) The Board is empowered to issue such a 
permit (1) if it finds that such carrier is fit, willing, and able properly to perform 
such air transportation and to conform to the provisions of this act and the rules, 
regulations, and requirements of the Board hereunder, and that such transporta- 
tion will be in the public interest, or (2) if such air transportation is covered bh) 
an agreement between the Government of the United States and the government 
of the foreign nation in which such a carrier is organized, and if such carrier has 
been designated by the government of such foreign nation for the operation of the 
service agreed upon.” 

The above-suggested revision would empower the Board to issue a permit if 
either of the two alternatives are met. 

It is suggested that a provision be added to section 501 (c¢), requiring that 
eligibility for registration must be established to the satisfaction of the Civil 
Aeronautics Administration, and in accordance with regulations established }) 
the Administration particularly when the aircraft previously was registered in a 
foreign country. 

It is also suggested that section 501 (e) “Suspension or Revocation” shoul: 
authorize Administration action not only for any cause which renders the aircraf| 
ineligible for registration (the requirements of which are specified in sec. 
501 (b)), but also when the aircraft has been used in a manner detrimental to the 
national interest. Such authority would enable the United States to take appro- 
priate action to prevent the continued operation of an aircraft which might be 
used by its United States citizen owner, or by a charterer or lessee, in activities 
of an illegal nature or of a nature contrary to the international commitments of 
the United States. 


Mr. Barrincer. For the further information of the committee, | 
would like to summarize the salient points of those letters. 

As pointed out in the letter regarding H. R. 4648, sections 11, 16, 
and 29 of H. R. 4648 are of special interest to the Department. The 
letter suggests that the revised definition of “possessions of the United 
States” proposed by section 11 be further amended to include any 
territory for the administration of which the United States is, or 
may become, temporarily responsible under other than temporary 
military occupation. It strongly supports section 16 and section 2°, 
which would grant the Civil Aeronautics Board certain powers over 
foreign air transportation rates and practices and over rates and 
practices for foreign air contract service. Finally, the letter recom- 
mends that the air contractor and foreign air contractor permits en- 
visaged in section 19 of H. R. 4648 be made subject to Presidential 
approval (by an appropriate amendment to sec. 801 of the Civil 
Aeronautics Act of 1938, as amended), to the extent that actions of the 
Civil Aeronautics Board with respect to air carrier certificates and 
foreign air carrier permits are subject to such approval. 

The Department’s letter regarding H. R. 4677 contains suggestions 
for an amendment to the proposed definition of “possessions of the 
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United States” (sec. 11 of H. R. 4648) and an amendment to section 
301 of the Civil Aeronautics Act of 1938 (to provide for Presidential 
approval of certain licenses for air contractors and all licenses to 
foreign air contractors) similar to those suggested in the separate 
letter regarding H. R. 4648. In addition, the letter regarding H. R. 
1677 also recommends that the amendment proposed by section 24 
which would remove the requirement for Presidential review of certain 
Board actions not be adopted. It points out that the Department has 
not concluded any agreements contrary to the proposed amendment 
to section 802 (b) of the act as set forth in section 25 of H. R. 4677. 
If the proposed subsection (b) which is added to section 802 of 
the Civil Aeronautics Act of 1938, as amended, requires that 
agreements which the President may lawfully make in the exercise of 
his constitutional authority can only be made in the form of a treaty, 
it would be in violation of the Constitution. The letter supports and 
recommends expansion of section 31, to give the Civil Aeronautics 
Board certain power over rates and practices of foreign air carriers 
and foreign air contractors. 

In addition to the comments on the specific provisions just men- 
tioned, the letters to the committee chairman transmitted as enclo- 
sures comments on other sections of the bills which are also of interest 
to the pperennnes, The Department hopes that the committee will 
consider those detailed comments against the background of the gen- 


eral statements which were made in the earlier part of this testimony. 
That, Mr. Chairman, concludes my formal presentation. Of course, 
1 would be delighted to answer any questions which you or members of 


your committee may have. 

Mr. Harris. Thank you very much, Mr. Barringer. 

Mr. Priest, any questions? 

Mr. Priest. Mr. Chairman, I do not have any questions at this par- 
ticular point, but a question arose yesterday and I would like to make 
the record clear on that. 

I thought yesterday, without the record before me, that this bill 
came from the Department of Commerce or the CAB with a letter. I 
had in mind a letter which did come, enclosing a bill and requesting 
that it be introduced, on the civil penalties section. The origin of this 
bill, if I might put it that way, is that it is a rewrite, frankly, and a 
modification of the old McCarran bill. It was redrafted largely by the 
Senate legislative counsel, and was modified and some new matter in- 
cluded. That is the origin of this bill. 

Senator Magnuson called me and told me he was having the bill 
drafted. He sent me a copy. The Bricker bill, if you recall, also 
was a rewrite of the McCarran bill of about 3 years ago. So H. R. 
1648 is a composite of those bills plus some new matter, and it did not 
come from the Department of Commerce or the CAB. 

Mr. Harrts. I am glad the record is cleared on that point. 

Mr. Hinshaw ? 

Mr. Hinsuaw. Mr. Chairman, I would like to discuss very briefly 
with Mr. Barringer some of the provisions of the Constitution—— 

Mr. Harris. Would the gentleman let me interrupt just a moment 
to make the record a little clearer with reference to my comments 
at the beginning of the session this morning ? 

This subcommittee made a trip last October to Europe and to 
Russia and the satellite countries. One of our objectives on this 
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very interesting trip was to take advantage of every opportunity to 
discuss with the appropriate people the possibility of negotiating 
some satisfactory arrangement for commercial contact between the 
East and the West. We did have opportunity for such discussion 
in some of the areas we visited. 

On our return—we can give this information now—from behind 
the Iron Curtain we were in Paris and visited with Mr. Barringer, 
Mr. Dulles, and other representatives of the State Department who 
were on their way to the Geneva Conference. We discussed this 
particular item, and we were advised that, with the approval of the 
President, the Secretary was going to propose that the East and-the 
West enter into negotiations on the possibility of working out this 
contact. 

That proposal was made, and the Russian Government turned it 
down. I believe that is correct; is it not? 

Mr. Barrincer. Yes, sir. 

Mr. Harris. I wanted the record to show specifically what I had 
in mind a moment ago when I was commenting on that particular 
point. 

Mr. Hinshaw? 

Mr. Hinsuaw. Mr. Barringer challenges the constitutionality of 
parts of H. R. 4677 in next to the last paragraph of his statement 
where he says: 

If the proposed subsection (b) which is added to section 802 of the Givil 
Aeronautics Act of 1938, as amended, requires that agreements which the 
President may lawfully make in the exercise of his constitutional authority 

an only be made in the form of a treaty, it would be in violation of the 
Constitution. 

I would like to point out to my friend that the Constitution in 
article I, section 8, says that the Congress shall have the power “to 
regulate commerce with foreign nations,” and this is commerce. 

Furthermore, in section 3 of article IV, it states: 

The Congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this Constitution shall be so construed as to prejudice 
any claims of the United States, or of any particular State. 

Those two paragraphs in the Constitution give the Congress quite 
a bit of power in respect to air traffic, because it respects the territory 
of the United States, flying into and out of, and so forth. 

I do not believe we can be challenged on the basis of requiring that 
a prior agreement be made in the form of a treaty because the execu- 
tive agreement may itself be unconstitutional. 

What have you to say about that? 

Mr. Barrincer. Not being a lawyer, Congressman Hinshaw, I do 
not know just where the precise line might exist that could be drawn 
with respect to the President’s constitutional authority to make agree- 
ments other than treaties. However, I am advised by our legal counsel 
that there are clearly areas in which the President does have such 
constitutional authority, and it was in protection of those areas that 
this statement was made. 

Mr. Hinsuaw. I am quite sure of that, but with respect to a rule 
or regulation respecting the territory, I would say he probably did 
not have such authority. Consequently, any such agreement insofar 
as flying over our territory is concerned, without the explicit or im- 
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plied consent of the Congress, would be a violation of the Constitu- 
tion. I may be wrong because, as I say, I do not know the decisions of 
the Supreme Court in all these matters. 

Mr. Barrincer. I am sorry, sir, but, as I indicated, I do not feel fully 
competent to answer that question. 

Mr. Hinsuaw. You made this statement here, and I therefore have 
a right to challenge it. 

Mr. Barrineer. I think it would be quite appropriate for me to 
attempt to find the answer and transmit it to the committee. 

Mr. Hrnsuaw. Yes. I can see that an agreement respecting other 
than the territory of the United States made without the consent of 
the Congress might be perfectly all right.. For example, as to whether 
or not we should go into Algeria or some other place. But in respect 
to the territory of the United States, the Congress has the sole power. 

That is all, Mr. Chairman. 

(The following statement was later submitted regarding the above 
discussion :) 


CONSTITUTIONALI’Y OF CERTAIN PROVISIONS OF SECTION 25 oF H. R. 4677, 
84TH CONGRESS, 18ST SESSION 
Background 

In his testimony on January 18, 1956, before the House Subcommittee on 
Transport and Communications, which is conducting public hearings on United 
States civil air policy and on two omnibus amendments (H. R. 4468 and H. R. 
1677) to the Civil Aeronautics Act of 1938, as amended, Mr. Paul Barringer of 
the Department of State made the following statement with respect to section 
25 of H. R. 4677: 

“If the proposed subsection (b) which is added to section 802 of the Civil 
Aeronautics Act of 1938, as amended, requires that agreements which the 
resident may lawfully make in the exercise of his constitutional authority can 
only be made in the form of a treaty, it would be in violation of the Constitu- 
tion.” 

The provisions of section 25 of H. R. 4677 to which Mr. Barringer referred 
read as follows: 

“TREATIES WITH FOREIGN GOVERNMENTS 


“(b) No multilateral agreement between the United States and foreign gov- 
ernments which generally grants to any foreign government or an airline rep- 
resenting it any right or rights to operate in air transportation or air contract 
service, or which provides for the formation of, or the participation of the 
United States in, any international organization for regulation or coordination 
of international aviation, or any phases thereof, shall be made or entered into 
by or on behalf of the United States except by treaty.” 

The Honorable Carl Hinshaw, referring to the above-quoted statement of 
Mr. Barringer stated, in part: 

“I would like to point out to my friend that the Constitution in article I, 
section 8, says that the Congress shall have the power ‘To regulate Commerce 
with foreign Nations,’ and this is commerce. 

“Furthermore, in section 3 of article IV it states: ‘The Congress shall have 
Power to dispose of and make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United States; and nothing in this 
Constitution shall be so construed as to Prejudice any Claims of the United 
States, or of any particular State.’ 

“Those two paragraphs in the Constitution give the Congress quite a bit of 
power in respect to air traffic, because it respects the territory of the United 
States, flying into and out of, and so forth. 

“I do not believe we can be challenged on the basis of requiring that a prior 
agreement be made in the form of a treaty because the agreement may itself be 
unconstitutional.” 

Subsequently, Mr. Hinshaw stated that: 

‘“* * * T can see that an agreement respecting other than the territory of 
the United States made without the consent of the Congress might be perfectly 
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all right, as to whether or not we should go into Algeria or some other place, 
But in respect to the territory of the United States, the Congress has the sole 
power.” 

The Congress’ constitutional power to regulate commerce with foreign nations 
and the independent constitutional power of the President with respect to the 
conduct of our foreign relations and the national defense are not territorially 
compartmented or wholly exclusive in matters which cut across national 
boundaries. 

In the Civil Aeronautics Act the Congress itself has accorded full recognition 
to the President’s independent constitutional responsibilities for the conduct of 
our foreign relations and the national defense. This was stated and approved 
by the Supreme Court in Chicago and Southern Airlines, Inc. v. Waterman Steam- 
ship Corp. (333 U. 8. 103), where the court said: 

“That aerial navigation routes and bases should be prudently correlated with 
facilities and plans for our own national defenses and raise new problems in 
conduct of foreign relations, is a fact of common knowledge. Congressional 
hearings and debates extending over several sessions and departmental studies 
of many years show that the legislative and administrative processes have pro- 
ceeded in full recognition of these facts (p. 108). 

- * * ca cs + * 


“Congress may of course delegate very large grants of its power over foreign 
commerce to the President (Norwegian Nitrogen Products Co. v. United States, 
288 U. S. 294; United States v. Bush & Co., 310 U. S. 371). The President also 
possesses in his own right certain powers conferred by the Constitution on him 
as Commander in Chief and as the Nation’s organ in foreign affairs. For present 
purposes, the order draws vitality from either or both sources. Legislative and 
executive powers are pooled obviously to the end that commercial, strategic and 
diplomatic interests of the country may be coordinated and advanced without 
collision or deadlock between agencies” (pp. 109-110). (Italic added.) 

In the lawful exercise of his constitutional powers the President has consti- 
tutionally available to him both the instruments of treaty and other interna- 
tional agreements. Mr. Barringer’s statement was intended to suggest that sec- 
tion 25 denies the President the right to use either treaty or other international 
agreement to discharge the responsibilities laid upon him by the Constitution in 
a manner which would, in the Department’s opinion, give rise to a serious issue 
of the constitutionality of such provision. 

The provisions of section 25 are very broad, going far beyond the regulation 
of air transportation or air contract service into or within territory of the 
United States. Attention is invited especially to the prohibition that “No multi- 
lateral agreement between the United States and foreign governments * * * 
which provides for the formation of, or the participation of the United States 
in, any international organization for regulation or coordination of interna- 
tional aviation, or any phases thereof, shall be made or entered into by or on 
behalf of the United States except by treaty.” While it would be difficult, if 
not impossible, to define precisely the line of demarcation between the legislative 
powers and executive powers involved under the Constitution,’ it may be helpful 
to mention a few examples of powers exercised by the Executive. The proposed 
language wold, for example, preclude the making of any multilateral agree- 
ments in the name of the United States, other than by treaty, for the formula- 
tion of, or participation in, an international organization for such purposes as 
(1) mutual exchange of information on airport charges, meteorological data, 
safety measures and requirements, tariff rates for passengers and freight, identi- 
fication of aircraft approaching foreign territory, quarantine and customs re- 
quirements for planes and their passengers and cargoes; and (2) emergency 
rescue or relief of aircraft and passengers thereof in distress over the high seas. 

The foregoing matters, it is submitted, may properly be considered as being 
within the executive power of the President (art. II, sec. 1) and the power 
to conduct the foreign relations (art. II, secs. 2 and 3). Legislation seeking to 
deprive the President of any authority to act decisively on such matters, except 
through the treaty procedure, would appear to render the Executive powerless 
to act promptly and effectively in performing functions long recognized as ex- 
ecutive in character and accepted as necessary and proper for the protection 
of United States interests. While it is not presumed that the Congress had 


1See statement by Alexander Hamilton regarding the executive power, quoted on pp. 
378-379 of the Constitution of the United States of America, Analysis and Interpretation. 
8. Doc. No. 170, 82d Cong., 2d sess, 
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any such intention in the formulation of the language in question, it is apparent 
that the results indicated above could reasonably be anticipated if such a pro- 
vision were enacted into law. Such restrictions would be incompatible with 
the constitutional separation of powers. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Harris. Mr. O’Hara? 

Mr. O’Hara. No questions. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Mr. Barringer, I have no question on paragraph No. 1 on 
page 1 of your statement with reference to the so-called Bermuda 
principles. Since this expression is fairly common in international 
aviation circles, it might be helpful to the committee if you would 
explain what the so-called Bermuda principles are. 

Mr. Barrincer. That is quite a big order, Congressman, but I shall 
be glad to try to give you some of the points which are predominant 
inmy mind. Speaking in very general terms 

Mr. Hate. I do not wish you to go into burdensome detail, but I 
think the general idea of the Bermuda principles would be useful. 

Mr. Barrincer. As you know, historically, Congressman Hale, the 
Bermuda agreement between the United Kingdom and the United 
States was signed in Bermuda in 1946. It incorporated certain basic 
concepts of our Government of how international air transportation 
should be operated to the greatest benefit of the public convenience 
and necessity. Some of these concepts are as follows: 

That there be a minimum of regulation on the part of governments 
as to the quantum of service to be offered by United States carriers 
in the operation of those services in international air transport; in 
other words, that there be a maximum of business judgment exercised 
by the managements of our own international air carriers to meet 
the public demand for such air services. This is a very basic concept, 
and I might say it was a considerable forward step at that time be- 
cause a numer of the European governments felt that air transporta- 
tion should be operated purely on a division of traffic or a predeter- 
mination of the amount of service that should be offered. This, we 
felt, was inimical to the basic principles of free enterprise in the 
United States. We have maintained this assiduously throughout the 
years, even though it has been subject to considerable attack on the 
part of other governments. 

Mr. Hate. As I understand you, at Bermuda in 1946, the principle 
was accepted that the world was open to everybody and was not to 
be carved up into spheres of influence, so to speak. Is that what you 
mean ? 

Mr. Barrincer. The principle which was adopted at Bermuda was 
opposed to the concept of division of markets, Congressman. That 
concept would have meant, for instance, that in an arrangement be- 
tween ourselves and a European country, we would agree beforehand 
that we would each fly one flight a day to the other country, and 
thereby each carrier would have 50 percent of the traffic. This is not 
in line with basic American principles of free enterprise, equal oppor- 
tunity, and free competition, and we have been able to maintain quite 
well throughout the world this idea that the individual air carriers 
should have equal opportunity to meet the market as they see best, 
and not be subjected to any cartel arrangements. 
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That, as I say, is one of the basic Bermuda principles. It is about 
the most basic one. 

The others are this idea of equal opportunity on the routes afte: 
they are agreed between the two governments. 

Mr. Hate. Thank you very much. 

That is all, Mr. Chairman. 

Mr. Harris. Mr. Dolliver ¢ 

Mr. Dotuiver. Mr. Chairman, in the colloquy between our esteemed 
colleague, Mr. Hinshaw, and Mr. Barringer, the witness, I thought | 
caught some overtones or undertones which involved arguments about 
the well-known Bricker amendment. 

Mr. Hinsuaw. No. It has nothing to do with the Bricker amend- 
ment. It did not have anything to do with it. I was reading from 
the Constitution. 

Mr. Dotutver. In any event, Mr. Chairman, I do not think this is 
the proper forum to get into a discussion of that highly controversial 
amendment. Therefore, I withhold any questions. 

Mr. O’Hara. Mr. Chairman ¢ 

Mr. Harris. Mr. O’Hara. 

Mr. O’Hara. I am tremendously interested in this. The colloquy, 
Mr. Barringer, which has arisen on what I think is a tremendously 
important question for this committee, causes me to say that over 
the years I have seen what I have considered sometimes a clash be- 
tween the powers of the Executive as compared to the powers of the 
legislative. I think sincerely, Mr. Chairman, we should have from 
the legal end of the State Department a thorough discussion of the 
very point Mr. Hinshaw has raised. 

Some of us may not have the time or the opportunity to check into 
the legal side of it. Unquestionably the State Department is up to 
date on the decisions. I think someone from the legal end, Mr. Bar- 
ringer, should discuss this very frankly with the committee, because 
it is of vital importance to the principles involved in this legislation. 

Mr. Chairman, I do not mean to approach this from the viewpoint of 
the Supreme Court or anything like that, but a pretty thorough going- 
over should be done at this time during the hearings on this bill. 

Mr. Harris. May I say to our colleague, as I understood Mr. Bar- 
ringer a moment ago, he is going to submit a further discussion by 
some of his associates who are more familiar with this problem from 
the legal standpoint. 

Mr. Barrineer. It would be from the legal adviser’s office; yes, sir. 

Mr. O’Hara. Mr. Chairman, I think it would not suffice just to have 
somebody write a statement. I think we might like to discuss it up 
here with them in person. 

Mr. Harris. I was going to advise our colleague of the intention of 
the chairman which was indicated yesterday to the Chairman of the 
Civil Aeronautics Board. Many of these problems and some specific 
sases are of interest and should be discussed. Some of them perhaps 
would have to be discussed off the record, particularly certain specific 
cases. It is the intention of the chairman of the committee at some 
later date to have an executive session to discuss these matters. After 
Mr. Barringer submits the comments from his legal department, we 
will have him and the Chairman of the Civil Aeronautics Board back 
up here and there will be an opportunity at that time for the committee 
to make any searching inquiries it desires into this particular problem. 
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Mr. O’Hara. Thank you, Mr. Chairman. 

Mr. Rogers. May I make one observation about that? I want to 
associate myself with the remark of Mr. O’Hara concerning this, and 
also to point out that Mr. Dolliver’s statement that there are some over- 
tones of the Bricker amendment in this is certainly true. I do not 
think there is any question about it. In view of the comment. con- 
tained in Mr. Barringer’s statement, I want to ask this one question: 

Is it your position, Mr. Barringer, that, if the agreements had to be 
in the nature of a treaty, which would of course require confirmation 
by the Senate, it would jeopardize or might jeopardize the position of 
this country in making those agreements ? 

Mr. Barrincer. It has been considered for some time, Congressman 
Rogers, that the inflexibility of a treaty would not best serve a dynam- 
ic, growing industry such as the air transport industry; that changes 
are necessitated often with some rapidity which might not be affected 
through the treatymaking process. 

Mr. Rogers. Then whoever did the research or background work on 
this particular statement is taking the position that unless that flexi- 
bility is allowed to remain, then the statute would be in violation of the 
constitutional power granted the President of the United States and 
would therefore be unconstitutional ; is that correct? 

Mr. Barrincer. I cannot answer that specific question, frankly, sir. 
This statement, as I understand it, from our legal adviser’s office, was 
inserted to protect those areas in which the President had clear consti- 
tutional authority. 

Mr. Harris. You will give us further discussion on that in the sup- 
plemental statement which you will present to the committee and 
which will be included in the record at the appropriate place for that 
discussion. Is it agreeable with you, Mr. Barringer, and your Depart- 
ment, to have such a meeting with the chairman and other members of 
the committee, with the Civil Aeronautics Board present, at which we 
can discuss this very matter and others relating to our mutual respon- 
sibilities in connection with the present legislation ? 

Mr. Barrincer. We shall be very glad to do so. 

Mr. Harris. We shall try to arrange such a meeting at the appro- 
priate time. ws h 

Mr. Barringer, do you in any way participate in the IATA con- 
ferences ¢ 

Mr. Barrtncer. No, sir; the LATA conferences are entirely con- 
ferences of the international airline operators and, as a government, 
the United States Government does not participate in those con- 
ferences. 

Mr. Harris. I was aware of that. 

The Cuamrman. Does any other nation, as such, participate? Is 
it exclusively an airline organization ? 

Mr. Barrincer. Exclusively airlines. Governments sometimes send 
observers, but they are in no way there in an official capacity. 

Mr. Harris. Of course, it is well known that other governments own 
their own airlines. 

Mr. Barringer. That is correct. 

Mr. Harris. Obviously those who participate are representatives of 
the government. 

Mr. Hrnsuaw. Yes, representatives of the government, Mr. Chair- 
man, by being indirectly employees of their government. 

Mr. Harris. That is what I was endeavoring to develop here. 
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You say that governments do have observers at these conferences, 

Mr. Barrincer. Yes. 

Mr. Harris. Does our Government have observers at these con- 
ferences ? 

Mr. Barrincer. At some of the larger assemblies, there have been 
observers. At the so-called ratemaking conferences, I do not know 
of any occassion on which we have had observers. 

Mr. Harris. Are those Government observers from the State 
Department ? 

Mr. Barrincer. They have been from the Civil Aeronautics Board 
and from the Department of State in the past. 

Mr. Harris. Have you, as the representative of the State Depart- 
ment, or your own division, had occasion to discuss these mutual 
problems and responsibilities with the Civil Aeronautics Board? 

Mr. Barrincer. Yes, sir; they have been discussed with the Civil 
Aeronautics Board from time to time. 

Mr. Harris. Do you or your Department discuss matters of im- 
portance taken up at these conferences with representatives of the 
airlines before they attend a conference? 

Mr. Barringer. Certainly when the airlines request an expression 
of opinion from the Government or express some desire for the views 
of the Government which might assist them at those conferences, | 
am sure the Civil Aeronautics Board is in a position to give those views. 
IATA, of course, is concerned primarily with matters of airborne 
relations and operations, such as the ratemaking process and other 
industry matters. As you understand, this falls within the purview 
of the Civil Aeronautics Board rather than the State Department, 
which is interested primarily in the conduct of foreign relations. 

Mr. Harris. Suppose your recommendation here of a proposed 
amendment to section 16 were to be adopted, whereby the Government 
would have authority over international rates. I assume that would 
supersede any action of the LATA conference if it should be a different 
rate. 

Mr. Barrincer. That is not my understanding of the intent of 
section 16 or the intent of the executive branch in recommending, as 
it did in that basic policy statement I read at the outset of my pres- 
entation, that the Civil Aeronautics Board be given greater authority 
over international rates. As I understand it, the purpose is not to 
interfere in any way with the [ATA rate-making machinery, but to 
protect the United States carriers against abuses that might occur out- 
side of that machinery. 

Mr. Harris. Mr. Rizley made a similar comment yesterday, and I 
countered with the suggestion that maybe the authority be extended 
to control such rates other than those which might have been agreed 
to under the International Air Transport Association. What would 
be your comment on that suggestion ? 

Mr. Barrinoer. I am not sure, Mr. Chairman, that I exactly follow 
the distinction there. As I understand it, both of these bills, with some 
variation, suggest that the Board be empowered to control, not exactly 
to control but to suspend rates in the case of foreign air transportation 
by foreign air carriers and foreign air contractors. 

Mr. Harris. I am not sure that Mr. Hinshaw’s bill does not do 
that. 
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Mr. Hrnsuaw. It includes section 16. 

Mr. Harris. Very well. 

Mr. Barrincer. I think H. R. 4648 also includes the extension of 
that power with respect to United States carriers operating abroad, 
including the power to prescribe minimum rates for United States air 
carriers and to determine minimum rates for United States and foreign 
air contractors. I personally do not envision that this would inter- 
fere seriously with the successful rate-making process which has 
been now carried on for a number of years under LATA, but it would, 
as I believe the Civil Aeronautics Board has testified, possibly 
strengthen the hands of our carriers in their negotiations for rates, 
as well as strengthen the United States negotiating position in pro- 
tecting the operations of United States carriers in foreign countries 
and in fostering the orderly development of foreign air transportation. 

Mr. Harris. One of our colleagues became interested in our civil air 
policy and the progress we have made generally, both international and 
domestic. He appeared before this committee and submitted an agenda 
which he thought this committee should include in its study and inves- 
tigation. I am sure you have not had an opportunity to look it over. 
I should like to submit it to you and get comments from the Depart- 
ment of State on such of those items included in the agenda with 
which you have anything to do. 

Mr. Barrincer. I certainly would be very glad to do that, sir. 

Mr. Harris. I would like you to do that and include your com- 
ments in the record. 

Included among these items is quite an interest in what has oc- 
curred and why, in the effort to obtain authority for commercial 
air travel between New Orleans, La., and Mexico City. Are you 
familiar with this problem ? 

Mr. Barrinerr. I am familiar with the problem of attempting 
to obtain a satisfactory air transport agreement with Mexico, yes, 
sir. 
Mr. Harris. Is this something which you could briefly discuss 
here? 

Mr. Barrtncer. Frankly, Mr. Chairman, this is subject to cur- 
rent very delicate negotiations with a friendly neighboring coun- 
try, and I would not think it quite appropriate to do so on the 
public record. However, if the committee wishes to get some of 
the information in executive session, I would be only too happy 
to give it to you. 

Mr. Harris. We will defer that until we have the meeting to 
which I referred, which will be in executive session. 

Mr. Barrtncer. Thank you, sir. 

(The following information was later received with respect to 
the above discussion :) 


DEPARTMENT OF STATE, 
Washington, February 15, 1956. 
Hon. Orpen Harets, 

Chairman, Subcommittee on Transportation and Communications of the 
Committee on Interstate and Foreign Commerce, House of Representa- 
tivea. 

Deak Mr. Harris: In accordance with the request which was made to 
Mr. J. Paul Barringer of this Department during Mr. Barringer’s appear- 
ance before the Subcommittee on Transportation and Communications on 
January 18, 1956, in connection with hearings on civil air policy and omni- 
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bus amendments (H. R. 4648 and H. R. 4677) to the Civil Aeronautics Act 
of 1938, as amended, the Department is pleased to offer its views on the sug- 
gested list of items for subcommittee consideration submitted to your gub- 
committee by Congressman Boggs. 

Most of the subjects on the list concern matters within the primary re 
sponsibilities of agencies or departments other than the Department of State. 
The Department’s comments are restricted to those subjects (items 1 and 6 
of the list) which involve significant foreign relations aspects. 

Item 1 pertains to an evaluation of present policy and laws. Since the 
Department’s prepared statement of January 18, 1956, included views on 
United States civil air policy as related to international aviation, it is be 
lieved that that aspect of item 1 has already been covered. 

With respect to the adequacy of present laws, the Department believes 
that experience under the Civil Aeronautics Act of 19388, as amended, has 
demonstrated that the act in general provides an adequate framework for 
the encouragement and development of an air transportation system to meet 
the needs of the United States. With appropriate amendments, such as the 
extension of Civil Aeronautics Board power over fares, rates, rules, and 
practices in foreign air transportation, it is believed that there will be con- 
tinued adequacy of laws to meet foreseeable future needs. 

Item 6 pertains to the growth, in the world market, of the United States air 
transport industry. Although not in a position to compare such growth with the 
rate of domestic growth as suggested in item 6, the Department invites the atten- 
tion of the subcommittee to the fact that United States flag carriers occupy a 
prominent place in the world market vis-a-vis the flag carriers of other countries, 
The authority for United States airlines to discharge or pick up revenue tratiic 
in most areas of the world is obtained by the United States Government through 
air transport agreements which the United States negotiates with the govern- 
ments of each of the foreign countries involved. In order to obtain such rights, 
the United States must be prepared to grant, as required, comparable rights in 
the United States for services by the designated airline of the country concerned. 
Such was the situation in the case of the negotiation of an air transport agree 
ment with Germany, to which reference was made in Item 6. It is the considered 
opinion of the Civil Aeronautics Board, fully shared by the Department, that 
the air transport agreement between the United States and Germany represents 
an equitable exchange of economic benefits. 

Since the enactment of the Civil Aeronautics Act of 1938, the United States 
has negotiated 46 air transport agreements. Most of those which have been 
concluded since 1946 reflect the principles embraced by the United States and 
the United Kingdom in an agreement which was signed at Bermuda on Februur) 
11, 1946. The principles and exchanges of traffic rights contained in these agree 
ments provided favorable conditions for expansion of international operations 
by United States flag carriers. A continuation of such conditions, as long as 
accompanied by the continuation of other prevailing conditions such as a pro 
gressive aircraft manufacturing industry, expanding levels of travel and trade, 
and airline efficiency stimulated by reasonable competition, will assure the 
continued growth of United States airlines in the world market. 

In addition to views on the list of subjects submitted by Congressman Boggs, 
you requested the Department’s comments on the suggestion that there should 
be closer collaboration between government and industry (particularly with 
reference to the negotiation with Mexico) in the negotiation of bilateral air 
transport agreements. Liaison with the carriers on air transport agreement 
negotiations is maintained by the Civil Aeronautics Board. The Department 
attends meetings between the Board and the carriers when such matters are 
discussed. The carriers’ views thereafter are considered by the Department and 
the Board in establishing a United States position for the negotiations. 

As a general practice, in addition to making known its views regarding nego- 
tiation of a specific agreement, the industry requests that a representative be 
placed on the United States delegation. Unless overriding reasons exist, the 
representative designated by the industry is attached to the United States dele- 
gation as an observer. Since the interests of individual carriers often are con- 
flicting and irreconciliable, an official of the Air Transport Association usually 
is designated as the industry observer. The Department believes that existing 
procedures and practices, if fully utilized, provide adequate opportunity for 
industry representation in the governmental negotiations. 

As stated at the hearing on January 18, 1956, it would be inadvisable to com- 
ment at this time on air transport relations with Mexico. However, the Depart- 








ct 


g- 
\b- 


Le. 


he 


on 


as 
‘or 
et 
he 
nd 


air 
he 
en- 


ies. 
tlic 
gh 
rn- 
Its, 
in 
ec. 
ee 
red 
nat 
nts 


tes 
pen 
ind 
ary 


OLS 

as 
yru- 
ide, 
the 


yes, 
uld 
vith 
air 
ent 
ent 
are 
and 


PzO- 
» be 
the 
ele- 


ally 
ting 
for 


‘om- 
art- 


CIVIL AIR POLICY 189 


ment would be pleased to discuss this subject at the executive session, which, 
it is understood, is to be held in the near future. 

The opportunity to express the Department’s views on the above matters is 
appreciated. 

Sincerely yours, 
THRUSTON B. Morton, 
Assistant Secretary. 

Mr. Harris. Does that same situation apply to the big controversy 
over routes from the west coast to the Far East ¢ 

Mr. Barrincer. The west coast to the Far East ¢ 

Mr. Harris. Yes. 

Mr. Barringer. Yes, sir; I think it would. 

Mr. Harris. It is what is referred to, I believe, as over the great 
circle route, is that not true? 

Mr. Barrincer. Yes. That would affect the question of the con- 
duct of our foreign affairs in this field, and I prefer to handle any 
answers in executive session, if I might, sir. 

Mr. Harris. Would the same situation apply to the negotiations 
which led to the German lines coming here, and also the negotiations 
which permitted the French line to make a nonstop flight to Mexico 
City? 

Mr. Barrrnoer. If I may draw a distinction between those two, the 
question of the German air transport negotiations and the resulting 
agreement is in the public record now, and we would be glad to answer 
most questions on the public record on that matter. The other one 
involves the situation which we discussed previously, and I would 
think it should be confined to the executive session. 

Mr. Harris. Would you briefly explain just what occurred in the 
negotiations which permitted the German Lufthansa to come in? 

Mr. Barrincer. Yes, sir; I think I can give you a brief picture here. 
I think it was in the year 1950 or 1951 we started our preliminary 
negotiations with the Federal Government of Germany with the desire 
to have the Germans adopt these same liberal policies that we discussed 
a little earlier under the general heading of the Bermuda principles. 
We felt it was essential that Germany should adopt the basic prin- 
ciples because in the future it was obvious she would become 
a key figure in international air transportation. It was evident 
at the time that there were elements which were working to have that 
country adopt the opposite viewpoint of limited markets, of a cartel- 
like arrangement. Consequently, we started early and we were the 
first nation to negotiate an air transport agreement with Germany. 

That negotiation terminated here in Washington last June, at which 
time, under the chairmanship of a member of the Civil Aeronautics 
Board, the United States delegation agreed on the exchange of routes 
with Germany. I want to emphasize that prior to that time there had 
been 3 to 4 years of intermittent but pretty consistent discussion with 
German officials, in which we were able to get the Bermuda-type 
agreement, which we felt was quite important. 

The question of routes, which became controversial later on, was 
one which both the Civil Aeronautics Board and the State Department 
thought at that time followed in line with this basic principle that 
I read a little while ago, that— 

In determining the routes to be included in such agreements, the United States 


will continue its objective of establishing, insofar as possible, an equitable ex- 
change of economic benefits. 
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It was the opinion of the Board at that time that this was an 
equitable exchange of economic benefits. 

Mr. Harris. And was so determined on the basis of an equitable 
exchange of routes between the German lines and our lines? 

Mr. BarrinGer. Yes, sir. 

Mr. Harris. Further questions? (No response.) 

Mr. Barringer, we thank you very much. We hope we have not 
detained you beyond the time you should be at your other meeting. 

_ Mr. Barrincer. No, sir, you have not; and I thank you very much, 

sir. 

Mr. Harris. We were glad to have had you with us, and appreciate 
your statement here today. 

Mr. Barrincer. Thank you, Mr. Chairman. 

Mr. Harris. Mr. S. G. Tipton, president of the Air Transport 
Association of America. 


STATEMENT OF S. G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION OF AMERICA, WASHINGTON, D. C. 


Mr. Harris. Mr. Tipton, the members of this committee know you. 
You are no stranger here, As always, we welcome you to this com- 
mittee. We are familiar with your background and experience and 
your capabilities along the lines of the matters being considered here 
today. Weare glad to have you. 

Mr, Hinsuaw. Mr. Chairman, may I say that we are delighted to 
welcome Mr. Tipton as the newly elected president of the Air Trans- 
port Association. 

Mr. Treron. I appreciate those statements very much. I wish to 
thank Mr. Harris and Mr. Hinshaw for those statements, and I shall 
try this morning, and, of course, every other morning in the future, 
to merit the confidence which has been expressed. 

First, I want to express the appreciation of the airlines and the 
members of the Air Transport Association to this committee which, 
in the midst of a busy schedule, can undertake a review of civil avia- 
tion policy and a review of these two important bills. 

As you will note in the statement before you, it is some 41 pages 
long. It is necessarily long because of the many important provisions 
in this legislation. In order to avoid taking an undue amount of the 
committee’s time, if it is agreeable with the committee I would like 
to file this statement and then go through it, hitting the high spots 
of the statement as they appear in the text. 

Mr. Harris. Without objection, the statement will be filed for the 
record. 

(The statement follows :) 


TESTIMONY OF THE Aig TRANSPORT ASSOCIATION WiTH Respect To H. R. 4648 
AND H. R. 4677 


Mr. Chairman and members of the committee, I am §S. G. Tipton, president of 
the Air Transport Association of America. Our membership includes the great 
majority of the airlines which have been granted certificates of public convenience 
and necessity under the Civil Aeronautics Act. We have in our membership 
certificated helicopter operators, local-service airlines, domestic trunk airlines, 
international airlines, and airlines operating within Alaska and Hawaii. We 
appreciate this opportunity to present the views of the association on H. R. 4648 
and H. R. 4677, both of which are omnibus bills to amend the Civil Aeronautics 


Act of 1938. 
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Both of the bills are constructive bills. The enactment of either of them 
would, we believe, result in a net improvement in the statute. There are, how- 
ever, differences between them and there are some respects in which we believe 
that both of them can be improved. I should like, therefore, to discuss, first, 
some of the principal issues raised by both of the bills, and then to discuss the 
principal differences between them. 


CONTRACT CARRIER REGULATION 


Both of the bills before the committee provide for the economic regulation of 
contract carriers by air. They also bring contract carriers within the system of 
safety regulation applicable to common carriers. These amendments, if enacted, 
would supply one of the greatest deficiencies in the original Civil Aeronautics Act. 

As the committee knows, the Civil Aeronautics Act subjects common carriers 
to a comprehensive system of regulation, both from a safety and economic stand- 
point. Contract carriers are regulated from a safety standpoint under the act, 
although not to the same extent as are common carriers. However, the act 
provides for no economic regulation of contract carriers. This one-sided arrange- 
ment—under which virtually every activity of a common carrier is subject to 
Government regulation while contract carriers are completely free of any type 
of economic regulation—has not only created an unhealthy competitive situation; 
it has left open an avenue for evasion of the act and has created a major enforce- 
ment problem for the Civil Aeronautics Board. 

While, as the committee knows, the legal distinction between a common carrier 
and a contract carrier is reasonably clear, it is extremely difficult to determine 
whether a particular carrier, at a given time, falls within one category or the 
other. The basic question, whether he holds himself out to serve the general 
public is one which requires a careful examination, not only of his operations, 
but also of his solicitation and promotional methods. Even with all the facts 
known, it is frequently difficult to decide on which side of the line the particular 
case falls. And the necessity of making this determination in a quasi-judicial 
proceeding, in which all of the fundamentals of due process must be observed, 
means that it may take 2 years or more to reach a decision on the question. 
Even then, after a decision is reached, if the Board finds that the carrier has been 
operating as a common carrier, it may order him to cease and desist from the 
further violations of the act. But it cannot, with any degree of precision, tell 
him what he must do in order to restore himself to the status of a contract 
carrier. 

The difficulty of determining, in a particular case, whether a carrier is or is not 
subject to regulation under the Civii Aeronautics Act, plus the inevitable lapse of 
time before a decision can be reached, has constituted an open invitation to per- 
sons who sought to evade regulation under the act to characterize themselves 
as contract carriers. And even carriers who, in the best of faith have sought to 
conduct their operations as contract carriers, have, on occasion, been guilty of 
violations of the act, either because of poor advice or because there were honest 
differences of opinion as to the permissible scope of their operations. The result 
has been widespread violation of the Civil Aeronautics Act. 

Since the end of the war there have been literally hundreds of carriers who 

have entered the business of commercial carriage by air but who have avoided 
or evaded regulation under the act on the ground that they were contract carriers. 
There have been other cases where admittedly common carriers, both certificated 
and nonscheduled, have conducted operations which, they claimed, were of the 
contract-carrier variety, and therefore not subject to the jurisdiction of the 
foard. There have been still other cases where nonscheduled carriers, having 
lost their letters of registration for flagrant violations of the act, have continued 
in operation as carriers for hire, claiming to be immune from regulation as con- 
tract carriers. This experience, we believe, points up the necessity of bringing 
contract carriers under some measure of economic regulation in the air-trans- 
port field, as has been done in the motor-carrier and water-carrier fields. 

As this committee well knows, both part II of the Interstate Commerce Act, 
dealing with motor carriers, and part III, applicable to water carriers, provide 
for regulation of both common and contract carriers in those fields of transporta- 
tion. Both of the bills before this committee would provide for comparable 
regulation of contract carriers in the air-transport industry. 

The justification for regulating contract carriers is the same whether they 
operate in surface or air transportation. To leave contract carriers free of 
regulation tends to defeat the public objectives sought to be achieved by regula- 
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tion of the common-carrier system. Even though contract carriers avoid the 
temptation of broadening their operations into common carriage, their unregy- 
lated and unrestricted activities endanger the soundness of the common-carrier 
system and the purpose for which it is regulated. Contract carriers, of necessity, 
tends to seek out the largest shippers and the most lucrative hauls. Hence, to 
allow anyone who so desires to enter the contract-carrier field and to siphon off 
as much of the lucrative business as he can attract tends to dilute the market 
upon which the common-carrier system must subsist. The unregulated contract 
earrier is under no obligation to demonstrate any need for his services in addi- 
tion to those already available; he is under no obligation to demonstrate his 
fitness and ability to handle such traffic as he may succeed in attracting; and he 
has no service obligation beyond those voluntarily assumed in the contracts with 
his customers. He is free to enter markets or abandon them at will, subject only 
to his contractual commitments. 

Moreover, since he is subject to no rate regulation, he may quote any rate he 
desires, with full knowledge of the rates which his common-carrier competitors 
must charge to avoid violating their tariffs. He thus has the opportunity to 
quote rates which the common carrier cannot meet, and he is under no obligation 
to disclose to anyone, except his customers, the rates which he charges. Thus, 
he plays by his own rules; he takes what he can get; and he retires from the 
game whenever it is to his advantage to do so. 

Obviously, competition between such a carrier and a closely regulated common 
earrier is something less than fair. But the injury that he inflicts is not pri- 
marily upon the common carrier; the injury is inflicted upon the public. The 
common-carrier system upon which the public must rely, day-in and day-out, and 
for the indefinite future, is weakened by the hit-and-run type of competition in 
which the contract carrier is free to engage. Common-carrier costs are kept 
higher than need be and, from a long-range standpoint, the rates which the 
public must pay for the service are also kept high. Above all, the contract car- 
rier offers no stability even to his immediate customers (beyond the require- 
ments of the particular contract), nor does he offer any assurance that his service 
will be available to meet the public demands once his contracts have expired. 

This committee and the Congress faced similar problems in the water-carrier 
and motor-carrier fields. They met the problem by providing for the regulation 
of contract carriers in both fields. We urge that you deal with the problem in 
the same way in the air transport field. Both of the bills now before the com- 
mittee propose that same answer to the problem, and we ask for your favorable 
consideration of those provisions of the bills. 


IRREGULAR AIR CARRIERS 


Both bills contain provisions which are designed to deal with a problem which, 
as a practical matter, is very similar to the contract-carrier problem, but which 
has quite a different legal background. The Civil Aeronautics Act, as enacted in 
1938, provided for the regulation of common carriers by air, whether they were 
scheduled or nonscheduled. Shortly after the enactment of the act, however, the 
Civil Aeronautics Board, relying upon the exemption powers granted it by the 
act, issued a regulation which exempted nonscheduled common carriers from the 
necessity of obtaining certificates of public convenience and necessity and from 
most of the other economic regulatory provisions of the act. That exemption 
order, and the subsequent efforts of the Board to cope with the problem which 
it created, account for one of the sorriest chapters in the history of air trans- 
portation in this country. The nonsked story was explored at great length and 
in great detail in the hearings before the Senate Committee on Interstate and 
Foreign Commerce on S. 2647, in the spring and summer of 1954, and again in 
the hearings last year. The staff study which was filed by the Senate committee 
staff at the conclusion of the 1954 hearings analyzed the issues raised and pro- 
posed a solution to the problem. In general, the solution was to bring back 
under the certificate system, which was created by the original Civil Aeronautics 
Act, the regulation of all types of common carriers by air. Specifically, it was 
proposed that the Board’s power to exempt carriers from the necessity of ob- 
taining certificates be limited to two types of cases: First, where the operations 
were conducted with aircraft having a maximum gross takeoff weight of less 
than 12,500 pounds; and second, where the exemption authorized an already 
certificated carrier temporarily to supplement its existing service. It was also 
proposed to clarify the language of section 401 (f) of the act so that there could 
be no question as to the power of the Board to issue certificates authorizing 4 
restricted type of service. 
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Both of the bills before your committee contain provisions incorporating that 
solution to the problem. There is one minor difference between the two bills 
which I shall discuss later. There are also minor changes which, I believe, 
would improve the provisions contained in the bills. By and large, however, 
we strongly endorse the solution proposed in the two bills. 

While, as I have said, the history of the nonsked problem has been explored 
at great length in the hearings before the Senate committee and while I am 
sure the members of this committee are generally familiar with the problem, I 
think it important to devote a few minutes to a review of the problem, both in 
its practical aspects and in its legal setting. 

Section 401 (a) of the Civil Aeronautics Act prohibits anyone from engaging 
in air transportation (as a common carrier) unless he first obtains a certificate 
of public convenience and necessity from the Civil Aeronautics Board. The 
Board is authorized to grant such a certificate only if it finds, after a hearing, 
that the service applied for is required by the public convenience and necessity 
and that the applicant is fit, willing, and able to perform it. Once a certificate 
is issued and the carrier is authorized to operate, he comes under an elaborate 
system of regulation provided for in title IV of the act. He is required to pro- 
vide the service which his certificate authorizes him to provide, and he is required 
to provide adequate service over all of his authorized routes. His rates and 
the rules and regulations applicable to his service must be filed in tariffs and 
are subject to regulation by the Board. His accounting system must conform 
by that prescribed by the Board, and he must file detailed, periodic reports show- 
ing both traffic and financial statistics. Interlocking relationships with other 
earriers or other persons engaged in any phase of aeronautics are permitted 
only if prior approval is obtained from the Board. Mergers, consolidations, and 
similar transactions with other carriers and aviation interests are also subject 
to prior Board approval. All of his agreements with other carriers must be filed 
with the Board. Thus, not only is his entry into the business as a common 
carrier by air strictly regulated, but once he has been permitted to enter the 
business, he assumes the obligation to provide the service which he has under- 
taken to provide, and to do so in accordance with strict statutory standards. 
In other words, having demonstrated a public need for his service, he assumes 
the obligations of a public-service enterprise and he lives in a glasshouse of 
regulation. 

Congress decided upon this system of regulation only after intensive study, 
not only of the air transport industry, but of other forms of transportation. It 
examined the chaotic history of air transportation during its “free enterprise” 
era and during the period of partial regulation. It was already familiar with 
the stunning impact of the depression upon other transportation industries, for 
it had before it the reports of the Federal Coordinator of Transportation, paint- 
ing in vivid detail a picture of the unhealthy, wasteful, and destructive effects 
of too much competition in the transportation system. It had recently faced a 
similar problem in the motor-carrier field and, in the Motor Carrier Act of 1935, 
had provided for a system of certificates of convenience and necessity which 
would regulate the amount of competition authorized, as well as a system of 
strict regulation over the conduct of carriers receiving certificates. 

A similar solution was adopted in the Civil Aeronautics Act to cope with a 
similar problem. Congress knew that the public was dependent upon a sound 
and healthy common-carrier system of transportation. Experience had demon- 
strated that, as in the case of other public-service enterprises, wide-open com- 
petition does not produce the type of transportation system required by the 
public. A high degree of responsibility, a high degree of stability, and a sense 
of public service and continuing obligation to serve the public, are required. 
The common-carrier system must be available to meet the public demand, day 
in and day out, through periods of prosperity and depression, and through peace 
and war. Such a system is not provided by carriers who may enter the busi- 
ness at will and abandon their service whenever they choose. By the same 
token, economic health and stability of service cannot be expected in a trans- 
portation industry where some carriers are obligated to provide adequate and 
continuous service while others may raid the most lucrative routes and traffic 
whenever they please and operate pretty much as they please. The entire his- 
tory of transportation regulation pointed to the wisdom of the solution which 
Congress adopted, both in the Motor Carrier Act and the Civil Aeronautics Act. 

At the same time that it reached these conclusions, Congress recognized that, 
unless it provided some escape hatch, the full brunt of this elaborate system of 
regulation would also fall upon the aircraft sales agencies, and other fixed-base 
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operators who, as an incident to their other business, occasionally provided 
transportation on a charter or taxi basis. 

These operators employed only small aircraft and, while the transportation 
service they performed was undoubtedly useful, it was not regarded as present- 
ing a competitive problem for the scheduled common carriers which were to con- 
stitute the backbone of the air transportation system which Congress visualized, 
Accordingly, Congress provided in section 416 (b) of the act that the Board might 
exempt a carrier or class of carriers from certain regulatory requirements if it 
found that the enforcement of such requirements would be “an undue burden” 
on the carrier or class of carriers “by reason of the limited extent of, or unusual) 
circumstances affecting,” their operations, and also found that enforcement of 
the requirements would not be in the public interest. 

Promptly after the act was passed, the Civil Aeronautics Board, in recognition 
of the problem to which section 416 was directed, issued a regulation which 
exempted carriers from the certificate and certain other requirements of the 
act if they conducted only nonscheduled or irregular operations. Few practica! 
problems arose at first, since the exemption was utilized only by the fixed-base 
operators for whose benefit it was intended. And shortly after its adoption, 
the Nation became involved in World War II, with almost every available air- 
craft being dedicated to the defense effort. 

However, even before the end of the war it became apparent to many that the 

3oard’s exemption regulation provided a quick and easy entree into the air 
transportation business. Everyone anticipated that there would be an abun- 
dance of war surplus airplanes of the large transport variety. Similarly, there 
woul'l be a large supply of aviation-trained personnel looking for a means of 
livelihood once they were discharged from the military services. Floods of ap- 
plications for certificates of public convenience and necessity began to pour into 
the Board’s docket section, but it became increasingly clear, as the end of the 
war approached, that many who desired to get into the air transportation 
business would not wait for action on applications for certificates, 

While the Board did initiate an investigation prior to the end of the war to 
determine what change, if any, it should make in its exemption regulation, it 
either did not recognize the scope of the problem facing it, or it was unwilling 
to deal with it with the courage and directness needed. As a result, soon after 
the war ended, literally hundreds of new commercial air transport enterprises 
sprang up. Some professed to be contract carriers, not subject to regulation 
at all; some professed to be nonscheduled common carriers operating under 
the exemption; many were small enterprises consisting of 1 or 2 people and 
only 1 or 2 aircraft. Others were larger, well-planned and well-organized com- 
mercial ventures, operating sizable fleets of transport-type aircraft. These new 
air carriers operated where and when they pleased, subject to little or no regu- 
lation (except a minimum of safety regulation). Thus, virtually overnight, a 
whole new air transport system was created—except that it was no “system” 
at all. The small towns of the United States rarely saw a contract-carrier or 
a nonscheduled airplane. Cities like New York, Miami, Chicago, and Los Angeles 
saw hundreds of them. 

Some of the operators who professed to operate as nonscheduled common 
carriers under the Board’s exemption regulation made a conscientious effort 
to live within its restrictions. They provided charter service for groups of 
people desiring special services for football teams and the like and provided 
other types of truly nonscheduled service. 

On the other hand, a substantial group of them, from the very beginning, 
operated in complete disregard of the regulation and with utter contempt for 
the Board itself. While they relied upon the regulation to give some color 
of legality to their operations, they have, at the same time, attacked its validity 
and have bitterly resisted every effort to enforce its restrictions against them. 

These carriers have seen in the Board’s regulation an opportunity to bludgeon 
their way into the air transport business. They have seen a chance to compete 
with the certificated carriers on the most favorable basis possible. By concen- 
trating on long-haul routes between high-density points and charging cut rates, 
they could build up a record of substantial traffic volumes and profitable 
operations. Then their own records would be irrefutable evidence of a “public 
need” for their service. All they had to do was to build that record as quickly 
as possible—and to stall off enforcement proceedings while they were doing it. 
And they could build their record faster if they just ignored the regulation and 
operated a daily service between high-volume points. 

When the Board began to crack down on the offenders—and I’m speaking, 
of course, only of the offenders—for conducting regular flights, they contrived 
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a system of offering regular service through ticket agents who were not them- 
selves subject to the Board’s jurisdiction. By employing the same ticket agents, 
several nonskeds could combine their flights and offer daily service through the 
agents. By this device, the public could be offered daily service, while each of 
the carriers would be able to plead that its operations were irregular. 

Of course, the Board could not ignore so patent an attempt to evade its regula- 
tion. In the Standard Airlines case, it ruled that the services held out through 
a ticket agent were attributable to the carriers represented by the agent. To 
make this point clear in the future, express language was added to the exemp- 
tion regulation, This amendment of the regulation was then attacked by 
the nonskeds as an unwarranted and illegal modification of the terms of their 
license. 

Some of the nonskeds showed no more respect for sections 408 and 409, for- 
bidding unapproved interlocking and control relationships, than they had shown 
for section 401 and the Board’s exemption regulation. Through a variety of 
subterfuges, carriers and travel agents combined their activities and shared 
the profits. In some cases, this was accomplished by the purchase of stock, 
subject to voting trust agreements, or by partnerships and joint ventures in 
which one partner or individual would hold operating authority while the 
other performed ticket-agency functions requiring none. Naturally, such part- 
nerships were not publicized. In other instances, individuals acquired owner- 
ship of both ticket agents and irregular carriers through nominees. Managerial 
control was then maintained through dummy officers. Notwithstanding the 
clear illegality of these devices, they have afforded shelter to. several combines 
of nonskeds who have engaged in route-type operations for years. Considerable 
time and money are required for the Board's Office of Compliance to establish 
the required legal proof of such illicit combinations. 

The findings of the Board in a recent enforcement case expose the elaborate 
hierachy of one such combine. The Board found, in effect, that all operations 
performed in the name of a particular ticket agent were conducted for the 
ultimate benefit of four individuals and were under their direction and control. 
Of these four individuals, two of them are veterans of the Standard Airlines 
enforcement proceeding. The other two were before the Board in the Viking 
Air Lines enforcement case. The operating authority of each of these latter 
carriers had been revoked by the Board for knowing and willful violations of 
the act and the Board’s regulations. Both Standard and Viking had held out 
and provided regularly scheduled air transportation without authority to do 
so. The repeated appearance of these four men in enforcement proceedings 
had been facilitated by the illegal sale or transfer of letters of registration 
(issued under the exemption regulation) by persons no longer using them. Al- 
though illegal, this could go on indefinitely—at least until there are no outstand- 
ing exemptions! 

A somewhat smaller but perhaps more complex combine is involved in a pend- 
ing enforcement proceeding. From testimony presented in that proceeding and 
in other cases before the Board, it appears that separate corporate ticket agencies, 
all using the same name, function in each city served daily by alternate flights 
performed by two nonskeds. One of the carriers participating in this arrange- 
ment is subject to a cease-and-desist order issued by the Board for previous 
violations of the same type. It further appears from testimony presented that 
both of the carriers are substantially owned, and completely controlled, by two 
individuals. The evidence indicates that these individuals, historically violators 
themselves, have anticipated a possible adverse ruling by establishing additional 
ticket agency corporations using a different name. Incidentally, one of these 
individuals admitted on the stand that another of their corporate properties 
forming an integral part of the combine maintained a secret bank account for 
the purpose of concealing funds from creditors. 

The flight logs of the carriers participating in both of these combines show that 
they have provided transcontinental service on almost every day for the past 2 
years. 

Some of these operators have shown the same disregard for their customers as 
they have for the law. For example, how could anyone not familiar with these 
ingeniously constructed empires know that the entities advertising daily flight in 
their own names were just ticket agents, not carriers? Senate Report No. 2420 
accompanying 8S. 2690 pointed out to the 82d Congress some of the inconveniences 
suffered by the public as a result of not knowing the rightful name of the carrier 
it was dealing with when seeking information concerning refunds or canceled 
flights. This report was submitted in July 1952 and noted that in 1951 alone the 
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Board received 200 complaints from members of the public concerning improper 
activities in the nonsked industry. It noted further that since 1948 the Board had 
received 538 such complaints and that many others were directed to the Federa] 
Trade Commission and local better business bureaus. 

Ever so often there are newspaper accounts of groups of persons stranded by 
nonskeds who are unable to determine the true identity of the responsible parties, 
Because there is no requirement that they make provisions for the future, many of 
the nonskeds seem to operate out of their pockets. A classic example occurred in 
the fall of 1951 when a nonsked undertook to transport over 50 passengers from 
Burbank, Calif., to Newark, N. J. The passengers were booked by a ticket agent. 
The flight was never completed but was terminated more than 2 days after depar- 
ture in Philadelphia where all the passengers were stranded. During those 2 days, 
the crew made numerous departures from the aircraft without informing the pas- 
sengers where they were going or how long they would be gone. At Kansas City, 
their absence was approximately 15 hours in duration. No efforts were made to 
furnish the passengers with lodging or food. Several of the passengers were 
servicemen returning from Korea who had their leaves shortened as a result of the 
delay. Other returning to their bases were absent without leave. One passenger 
was so aged and infirm that he could hardly walk and another was subject to epi- 
leptic attacks. All of this was known to the carrier and to the ticket agent before 
the flight departed. Still no provision was made for their comfort during these 
delays and as a result, the infirm passenger fell several times while attempting to 
walk away from the aircraft and the epileptic suffered at least two attacks. 

The Board’s records reveal that this same nonsked dispatched other flights with- 
out making provisions for gasoline and that on one occasion the pilot was forced 
to advance personal funds and the passengers required to donate approximately 
$178 in order to purchase adequate fuel. 

And in still another episode, the carrier overflew its destination (Newark, N. J.) 
because its president had learned that the aircraft might be attached by creditors 
if it landed at Newark. 

This is the kind of service to which the public has been exposed—and under 
a statute which says that a person shall not be permitted to engage in air 
transportation until he has demonstrated his fitness and ability. 

Since the close of World War II, the Board has been almost continuously 
occupied in trying to find a solution to the “nonsked” problem. It has attempted, 
through its Office of Compliance, to enforce the limitations of its exemption 
regulation and to confine those operators who relied upon the regulation for 
their operating authority to 2 strictly nonscheduled status. At the same time, 
it has adopted numerous amendments to the regulation and has issued numerous 
opinions and interpretations in an effort to clarify it. It has also, in various 
proceedings, undertaken to study the problem, from a long-range standpoint, 
to determine the future status of the nonscheduled industry. Nevertheless, 
it has become increasingly apparent that the Board, in adopting its exemption 
regulation, created a Frankenstein which it is largely powerless to control. 
Although, over the years, it has suceeded in “winning” a number of individual 
eases in litigation, it has not succeeded in restoring law and order in the “non- 
sked” industry. Some of the most notorious violators are continuing in operation 
in spite of everything the Board has been able to do. And in its decision in the 
Large Irregular Air Carrier Investigation, Docket No. 5132, which was handed 
down November 15 of last year, it seems to have abandoned all efforts to bring 
the nonsked carriers into the certificate system which Congress provided for 
in 1938. On the contrary, it has given them a pat on the back for deeds well 
done and has expanded the scope of their operating authority. In the future, 
if the Board’s order is permitted to go into effect, they will have virtually 
unlimited authority to operate charter services and, in addition, will be permitted 
to conduct scheduled service 10 round trips a month between each and every pair 
of points where they choose to operate. Not only will they be permitted to run 
scheduled services, but they will be permitted to advertise them as such. 

Such action on the part of the Board would be almost incomprehensible if 
it were not recognized that the nonskeds have, as part of their campaign to 
blast an entry for themselves into the air transport industry, waged a propa- 
ganda battle that is probably unprecedented in the history of transportation. 
They have railed at the Board for persecuting them; they have attacked every 
individual effort made by the Board to enforce the law against them; they 
have pleaded that the regulation was not clear and yet they criticized every 
effort made by the Board to clarify it. But their principal attack has been 
on the Civil Aeronautics Act itself. They have cried that the act creates a 








"e 


oe OL ea Be ee 


Dn 


— 


en SS IS 


Ke eS 


CIVIL AIR POLICY 197 


monopolistic system of air transportation and they have dragged out every 
other label which they could think of to support their demands for the right 
to enter the business. They are “pioneers”; they are “veterans”; they are 
“small business”; they tout the advantages of “free enterprise” and ‘‘compe- 
tition.” While they snipe at the Board for its administration of the act and 
at the certificated carriers as examples of what “monopoly” will do in a “free 
enterprise” system, their big guns have been directed at the act itself and the 
certificate system which Congress so carefully provided for in 1938. 

I do not propose to attempt to answer in detail each of the charges which 
the nonskeds have made in their propaganda campaign; I do want, however, 
to take just a few minutes of the committee’s time to outline the development 
which has taken place in the certificated air transport system since 1938. If 
the act has failed, then, of course, it should be changed. If the Board and 
the air transport industry have failed to demonstrate the progress which should 
bave been made in the 17 years since 1938, in developing an air transport system 
which would be adequate for the needs of our commerce, our postal system, 
and our national defense, then we would agree that Congress should review 
the act and should make changes in it which would guarantee the type of 
development which should be expected in the future. But, if you will bear 
with me, I think you will agree that the Nation has the kind of certificated 
air transport system which Congress visualized in 1938. In terms of route 
development, in terms of physical capacity, in terms of quality of service, and 
in terms of economic strength, the development has been little short of phe- 
nomenal. And I think you will agree that this has been accomplished, not 
by a system which has become more and more monopolistic, but, on the contrary, 
by a system which has become increasingly competitive. Let us look at the 
1j-year record of the certificated air transport system. 

In the past 17 years, the route maps showing the domestic and the international 
and overseas routes of the certificated air carriers have undergone almost unbe- 
lievable changes. Two maps will give you some idea of what has happened 
within the United States. (Maps of United State Scheduled Air Transporta- 
tion System—1938 and 1954.) The first map shows the routes authorized in 
August, 1938, and the second map shows the routes authorized at the end of 
1953. The number of cities served increased from 183 to 543. 

Even this does not show the full extent of the development. For one thing, 
these maps do not show the duplicate services between many cities. For ex- 
ample, over the route between New York and Chicago 4 carriers currently oper- 
ate; similarly, over the route between Washington and Chicago, 4 airlines 
operate; and over the route between New York and Los Angeles, 3 airlines pro- 
vide service. (And I might add that within the past few months the Board has 
authorized further competition by certificated carriers between a number of the 
Nation’s major cities. ) 

Secondly, the later map does not show the interchange services which have been 
inaugurated since the war. A passenger can board an aircraft at Miami and 
fly through to Los Angeles. He will travel over the routes of three airlines but 
his entire journey will be in the same aircraft. There are currently 12 of these 
interchange arrangments throughout the country. 

The development in the international field is perhaps even more striking. In 
1938, there were 2 short routes into Canada, a bare segment into the Caribbean 
and Mexico, 1 route along each coast of South and Latin America and another 
to the Philippines and Hong Kong via the Central Pacific. In contrast, note the 
map showing the international routes in 1954. (Maps of International Air 
Routes of United States Carriers—1938 and 1954; Map of International Air 
Routes of United States and Foreign Carriers—1954.) In this connection, it 
should be remembered that in the international field, the routes of American 
flag carriers are in many cases blanketed by several foreign-flag lines, most of 
which are owned or controlled by foreign governments and are often heavily 
subsidized. 

Another measure of the development of the certificated air transport system 
is the increase in the traffic accomodated. The revenue passenger-miles operated 
by American-flag carriers on both domestic and international routes increased 
from half a billion (533,052,000) in 1938 to more than 20 billion (20,511,600,000) 
in 1954. This is an increase of more than 39 times, or almost 4,000 percent. 
The number of seat-miles operated (which indicates the growth in capacity 
flown) increased from 1,067,558,000 in 1938 to 33,140,000,000 in 1954. This is 
an increase of almost 32 times. For every passenger carried in 1938, the cer- 
tificated airlines in 1954 carried 23. 
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Cargo transportation increased from 2,550,000 ton-miles in 1938 to 347,000,000 
ton-miles in 1954. 

The total airline revenues from traffic other than mail increased from $33,600,- 
594 in 1938 to more than $1 billion ($1,289,000,000) in 1954. 

Statistics and maps alone do not reflect the innovations and the high quality 
of service which are the hallmarks of American air transportation. 

In addition to leading the world in the development of luxurious and safe 
airline equipment, this country’s certificated airlines offers a truly nationwide 
transport service. The traveler can go into the ticket office of any certificated 
airline in the United States and buy a ticket to any of the 5438 cities in the 
United States served by an airline, and to any airline stop abroad. This seem- 
ingly simple arrangement is the result of a vast number of facilitating agree- 
ments and arrangements among the airlines. But it is just such arrangments as 
these, the standardization of ticket and baggage forms, the interline reserva- 
tions procedures, through baggage-checking and the like, which are the mark of 
a true transportation “system,” not just a hodge-podge of individual-carrier 
services. 

This same type of nationwide and worldwide service is also offered by the air- 
lines in transporting cargo. A shipment tendered to an airline in Bangor, Maine, 
will be accepted for shipment to any airline point in the United States and moved 
to destination on a single airbill. 

In order to understand the extent to which an air transport system has been 
developed, it must be remembered that many of the points and routes served by 
the certificated carriers would not be receiving airline service at all under the 
free-enterprise system of regulation so glibly proposed by some of the nonskeds. 
Traditionally, businessmen, be they drygoods merchants or purveyors of trans- 
portation, concentrate on lines which are profitable and discontinue unprofitable 
lines. In 1953, certificated air-carrier service was provided to 543 towns and 
cities in the domestic United States. But 55 out of every 100 passengers who 
used their services came from only 15 of those 5438 points. The other 528 air- 
ports accounted for the remaining 45 percent. An analysis of airline service 
to the 48 States reveals that in almost every instance, regardless of the number 
of air passengers enplaned, better than 70 percent in most instances, and often 
over 90 percent, of the traffic is generally out of 1 or 2 cities in the State. This 
is true regardless of the number of cities served in that State. As an example, 
in 1953, 13 airlines served 18 cities in New York State and yet 80 percent of the 
traffic was developed out of the airports serving New York City. As further 
examples, note the following: in California, although 36 cities were served, 85 
percent of the traffic was out of Los Angeles and San Franciseo; in Florida, 
although 21 cities were provided service by 5 airlines, 71 percent of the traffic 
developed in Miami and Jacksonville; in Michigan, with service being provided 
to 18 cities, 80 percent of the traffic originated in Detroit; and in Illinois, with 
11 cities being served, 96 percent of the passengers were enplaned at Chicago. 

A moment’s thought will make it clear that service to unprofitable points can 
be maintained only under 1 or 2 conditions: Either the service must be subsidized, 
or the route system must be balanced so that the more profitable routes can sup- 
port service to unprofitable points. Service to many of these points is provided 
by the domestic trunk lines—without subsidy. They are able to do this only 
beeause their route systems are well enough balanced so that the revenues de- 
veloped in the greater traffic-producing cities cover the losses at the smaller 
point. Figures submitted by the Civil Aeronautics Board for 6 of the largest 
domestic trunk lines show a substantial number of what the Board called 
“marginal or loss points”: American Airlines, with 23 such points, out of 61 on 
its route system; Delta with 28 out of a total of 48; Eastern with 40 out of 81; 
National with 21 out of 30; TWA with 18 out of 51: and United with 35 out of 
61. If the profits from the profitable routes were diluted by excessive competi- 
tion, this balance could be quickly destroyed and service to the smaller points 
would have to be abandoned or supported by subsidy. 

It has often been asserted by nonsked spokesmen—and by some others who pro- 
fess to be objective—that the air transport industry is contracting and thus mov- 
ing toward monopoly. This assertion either ignores the facts or rests upon a 
definition of “monoply” with which I am not familiar. They say that there 
were 16 trunkline carriers in existence in 1938 and only 13 today. But they 
ignore the existence of the additional 13 domestic local-service airlines, many of 
which are substantially larger than most of the original “grandfather” trunk- 
lines were in 1938. if it is fair to say that the original 16 have been whittled 
down to 13, it is equally fair to say that while we had only 16 domestic carriers 
in 1938, we now have 26. 
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From 1938 to date, the Board has grappled with the problem of expanding 
the air transport system as rapidly as circumstances would permit, and, at the 
same time strengthening it as Congress directed. It has done this by expand- 
ing and balancing the route systems of some carriers, merging and consolidating 
weak carriers into stronger carriers, and by certificating entirely new carriers. 
Whatever one may think of the wisdom of the Board’s actions in some cases, 
it cannot be denied that one result has been to increase competition to a marked— 
and, some think, a dangerous—degree. There are doubtless many scores on which 
the Board can be justly criticized, but the charge that it has fostered monopoly 
and suppressed competition in air transportation is so patently false that one 
is forced to wonder how it can be repeated. 

Four striking examples of the methods the Board has used to expand, strengthen 
and balance the air transportation system are provided by the histories of 
Western Air Lines on the Pacific coast, National Airlines on the Atlantic coast, 
and Continental and Braniff in mid-America. (Maps of Route Systems of 
Western, National, Continental, and Braniff—1938 and 1954.) 

In 1938, National was a carrier with 2 unconnected segments, 1 across the State 
of Florida and the other from Jacksonville to New Orleans. By 1954, Na- 
tional had become a long-haul operator but was still, as I mentioned earlier, 
serving many small aand unprofitable cities—without subsidy. 

In 1938, Western Air Lines had a thin route from Los Angeles to Salt Lake 
and then to Montana. By 1954, the Western system had been built into a 
medium-sized trunkline, which was able to operate free from subsidy and still 
serve a number of small communities that cannot support the cost of the service 
they receive. 

Continental Air Lines’ system, at the date of the passage of the act, was rep- 
resented by one thin line from El Paso to Denver. Today, Continental’s efforts 
toward self-sufficiency have been materially assisted by extensions into the Bast 
as far as Kansas City, southeast to Houston and, more recently, by its acquisi- 
tion of Pioneer, a local-service carrier with a complementary route structure. 

In 1938, Braniff served the center of the country south from Chicago to Browns- 
ville, with a thin segment from Amarillo to Dallas. Today, Franiff’s reliance 
on domestic subsidy has been substantially reduced and it is providing more 
and better service with very little subsidy, as a result of the better balance 
developed over the years. It was permitted to absorb, and thereby insure the 
continued service of, the economically threatened Mid-Continent Airlines. 

These are isolated examples of the Board’s methods. They do not reflect the 
additional expansion authorized by the Board in its more recent batch of new- 
route opinions, and they do not, of course, show the overall expansion which 
has been effected, not only by expanding and merging the “grandfather” car- 
riers, but by certificating new ones. Those results are reflected in the maps I 
showed you earlier. 

That, in brief outline, is the record of the development of the certificated air 
transport system—the type of system, I submit, which Congress visualized in 
1938. And it is a record in which the Congress, the Board, and the industry 
can take pride. The certificate system which Congress provided has worked— 
and it has worked well. Yet that is the system which is now under attack—the 
system which, they say, should be abandoned in favor of a system of “free enter- 
prise” and “free entry” into the business. 

The “free enterprise” system which they urge has also been tried. It was tried 
before 1935 in the motor-carrier industry. It was tried before 1938 in the air 
transport industry. And we have had a pretty fair sample of it again since the 
war, with the nonskeds and the contract carriers. I cannot believe that this 
committee could ever so completely forget its knowledge of the history and 
economics of transportation as to recommend a return to such a system. 

At the same time, I cannot believe that Congress will countenance the con- 
tinuation of the dual systems we have now, with one group of carriers certificated 
and regulated as contemplated in the 1938 act; the other, created by wholesale 
exemption, free to raid any market, to move from one route to another at will, 
and to commence or abandon service at their own pleasure. I am confident that 
no such possibility ever entered the minds of the authors of the Civil Aeronautics 
Act. I am equally confident that no such system can survive. 

The Board has demonstrated its unwillingness or its inability to deal with the 
problem. The solution, therefore, rests with the Congress—or with the inex- 
orable laws of economic necessity. To wait for those laws to operate would be 
= a the necessity of rebuilding, from the ground up, as Congress had to do 
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In this connection, I was attracted by a statement in a recent letter from the 
Acting Chairman of the Interstate Commerce Commission to the Honorable 
Warren G. Magnuson, chairman of the Senate Committee on Interstate and 
Foreign Commerce, transmitting the Commission’s comments on a pending Sen- 
ate bill to implement the President’s Cabinet Committee report. He said: 

“* * * The history of transportation regulation in the United States shows 
clearly that unregulated or inadequately regulated competition may be quite ag 
much of a public evil as unregulated monopoly. Full understanding of this 
fact on the part of the Congress is shown by the evolution of the Interstate 
Commerce Act. 

“Before the original enactment of the act in 1887 the Cullom Senate committee, 
the predecessor of your committee, was concerned with ‘indiscriminate and cut- 
throat competition of carriers.’ As stated by an cutstanding writer in this field, 
William Z. Ripley in his ‘Railroads—Rates and Regulations’ (p. 449) ‘Competi- 
tion had run mad.’ The most important amendments to the act from 1887 to 
the present time have been in the nature of restraints on that competition. 

“Early declarations of congressional policy regarding the restraints of compe- 
tition were in substance repeated in the more comprehensive statement of Na- 
tional Transportation Policy which now serves as a preface to the Interstate 
Commerce Act. This statement was formulated only 15 years ago at the time of 
the last comprehensive revision of the act when water carriers were subjected to 
broader regulation thereunder. * * * 

“We do not quarrel with the view that competition in transportation under 
present-day conditions should be given adequate play. However, we caution 
against too great a removal of restraints. Resort to the laws of the jungle with 
competition in full play will not produce the desired transportation system. * * *” 

While I express no opinion as to the applicability of that statement to the 
subject being discussed in the letter, I submit it is most relevant to the problem 
I have been discussing. 

We strongly urge, therefore, that the committee endorse the solution to the 
problem proposed in the bills. That would be to amend section 416 (b) of the 
act so that the Board can grant exemptions from the certificate requirements 
only in the two types of cases which I mentioned previously and to terminate, 
after a year, outstanding exemptions which do not fall within those two excep- 
tions. This would bring the regulation of the air transport system back under 
the certificate procedure contemplated by Congress when it passed the act in 
1938. 

As I mentioned earlier, there are two minor changes which we would like to 
suggest in connection with these provisions. The first relates to the authority 
of the Civil Aeronautics Board to issue, what has come to be known in the 
industry as, “area certificates”—in other words, certificates of public convenience 
and necessity which authorize operations within or between general areas, 
rather than between designated terminal and intermediate points. The Board's 
authority to issue such certificates has been debated off and on for a number of 
years and the Board has, in some cases—notably cases involving Alaskan car- 
riers—issued area certificates. At the same time, the Board’s authority to do 
so has been contested in other cases. The examiners in their report in the Large 
Irregular Air Carrier Investigation, concluded that the Board does not have the 
power to issue area certificates authorizing the performance of charter services. 
As a result of that conclusion, the examiners recommended that the Board issue 
exemptions for such operations in lieu of the certificates applied for. 

We believe that the question as to the Board’s authority to issue area certifi- 
eates should be settled. Rather than leave it as a subject for litigation, we 
recommend that Congress clarify the Board’s authority by amending the act. 
Both bills before the committee contain provisions which would make clear the 
power of the Board to issue certificates for specialized services. We propose that 
the Board’s authority to issue area certificates also be made clear. We suggest, 
therefore, that the first and last sentences of section 401 (f) be amended to read 
as follows: 

“Each certificate issued under this section shall specify the terminal points 
and intermediate points, if any, between which, or the area or areas within or 
between which, the air carrier is authorized to engage in air transportation, and 
the type and character of the service to be rendered ; *, 


“Any air carrier other than one whose certificate Vat e Eas AD it to engage in air 
transportation only on a charter or special-service basis, may make charter trips 
or perform any other special service, without regard to the points or areas 
named in its certificate under regulations prescribed by the Board.” 
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There is another special problem in connection with area certificates which I 
should like to mention. That concerns the three helicopter operators. Their 
certificates authorize service over routes between designated points. However, 
because of the highly experimental nature of the operations and in order to permit 
maximum flexibility, the Board issued, in addition to the certificates, an exemp- 
tion under section 416 of the act which would permit the carriers, with the 
consent of the Post Office Department, to modify their service patterns within 
designated areas. 

Section 18 of H. R. 4648 might be construed as terminating these exemptions 
a year after the effective date of the amendment. Section 17 of H. R. 4677 would 
permit continuation of the exemptions as long as the helicopter operators do 
not place in service aircraft having a maximum gross takeoff weight of not 
more than 12,500 pounds. However, these carriers desire to use larger aircraft 
and, in fact, orders for larger aircraft have already been placed. Consequently, 
the effect of H. R. 4677 might also be to terminate the exemptions when such 
aircraft went into service. 

(Let me say, parenthetically, that the difference arises out of a minor difference 
in the two bills. The exception for aircraft under 12,500 pounds would apply, 
under H. R. 4648, only in the case of carriers, all of whose operations are per- 
formed with fixed-wing aircraft of that size or smaller. Under H. R. 4677, the 
12,500-pound exception would apply to both fixed-wing aircraft and helicopters. ) 

Since the exemptions of the helicopter operators were issued in conjunction 
with certificates of public convenience and necessity which are temporary and 
which will be coming up for renewal, it would be a hardship on the operators 
to require them to go through separate certificate proceedings simply for the 
purpose of converting their exemptions into area certificates. The problem can 
be dealt with by amending section 17 of H. R. 4677 to insert the words “or modify” 
after the word “supplement” in line 7, page 10, of the bill. The same amendment 
should be made on page 10, line 5, of H. R. 4648. It seems clear that this problem 
should be taken care of in the bills, to avoid either an unnecessary interference 
with the helicopter experiment, or the imposition of an additional burden on 
these carriers. 


REGULATION OF INTERSTATE OPERATIONS 


The Civil Aeronautics Act provided for regulation, both from a safety and an 
economic standpoint, of the operations of air carriers in interstate and foreign 
commerce. It does not, expressly, purport to cover either the intrastate opera- 
tions of interstate carriers, or carriers whose Operations are wholly intrastate. 
Both of the bills before the committee contain provisions designed to clarify the 
scope of the act in this respect. They amend the safety provisions, and the 
related definitions, so as to make it clear that the system of safety regulation 
provided for in the act will apply to intrastate, as well as interstate and foreign 
operations. They also amend the definition of “air transportation” so as to 
include intrastate commerce, but they add a proviso to section 1 (2) of the act 
which would make the economic provisions of title IV inapplicable to intrastate 
carriers. The effect of these latter provisions, of course, is to clarify the coverage 
of the act as to the intrastate operations of interstate carriers, but the operations 
of wholly intrastate carriers would still not be subject to Federal regulation. 

The problem at which these provisions are aimed is not unlike the problem 
of the contract carriers. It is a problem which has arisen in a number of dif- 
ferent ways since 1938 and one which calls for an early solution. The solution 
provided for in the bills is good as far as it goes. In our judgment, however, it 
does not go far enough. 

Insofar as safety regulation is concerned, the amendment satisfactorily cover 
the situation. They clarify the provisions of the original act and, in effect, 
confirm the construction which has been placed upon the act in a number of court 
decisions. 

Insofar as economic regulation is concerned, the problem breaks down into two 
parts: first, the problem of who is going to regulate the intrastate operations 
of the interstate air carriers; and second, the problem as to whether regula- 
tion of intrastate carriers is to be left entirely to the States, regardless of the 
effect which such carriers have upon interstate commerce. Let me discuss the 
two problems separately. 

The problem of jurisdiction over the intrastate operations of interstate air 
carriers has been troublesome for a number of years. The Civil Aeronautics 
Board, of course, has followed the practice of certificating routes between points 
in the same State; has required that tariffs filed with it include the rates 
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applicable between such points; and has, in other respects, asserted its jurisdic- 
tion over the intrastate operations of the certificated carriers as part of their 
certificated systems. At the same time, a number of the States have asserted 
their rights to regulate the intrasate operations of the certificated carriers, 
Some States have insisted that certificates of convenience and necessity be 
obtained from their State commissions. Some States have insisted that tariffs 
be filed covering the intrastate routes. Some States have asserted jurisdiction 
over the establishment of through rates between interstate air Carriers and 
intrastate surface carriers. In a number of cases, State jurisdiction has been 
asserted in such a way as to create a direct conflict with Federal regulation. 
In one case, a State commission withheld, for a time, permission to abandon a 
point after the Civil Aeronautics Board had authorized its abandonment. 
In another case, a State commission refused to permit the carriers to cancel 
a tariff rate which had been suspended by the Civil Aeronautics Board. In still 
another case, a State commission ordered certificated carriers to refund rate 
increases which had not only been requested by the Civil Aeronautics Board, 
but which, if Federal law applies, the carriers were required to charge uhder 
the tariffs which had been filed with and accepted by the Civil Aeronautics Board. 
As a sequel to the last case, the same commission assessed penalties against the 
carriers for having increased their fares without its permission. These are but a 
few examples of numerous situations in which certificated carriers have been 
subjected to duplicate, and in some cases, conflicting, regulation by Federal 
and State authorities. 

There can be very little said in justification of such a dual system of regulation. 
From the beginning, there has been general agreement that the air transportation 
system should be national in character. This concept, and the inevitable conse- 
quences of State interference in the development or operation of such a system, 
were aptly stated by the late Mr. Justice Jackson in his concurring opinion 
in the Northwest Airlines case, when he stated, “students of our legal evolution 
know how this Court interpreted the commerce clause of the Constitution to 
lift navigable waters of the United States out of local controls and into the 
domain of Federal control * * * air as an element in which to navigate is even 
more inevitably federalized by the commerce clause than is navigable water. 
Local exactions and barriers to free transit in the air would neutralize its 
indifferences to space and its conquest of time.” The Civil Aeronautics Act, as 
written by the Congress in 1938 and as administered by the Board, contains 
ample provision for the development of a system which would serve local needs 
as well as national. No one can legitimately complain that the Civil Aeronautics 
Board has ever refused to consider, in new-route cases, the needs of particular 
communities or areas, whether they were wholly within the boundaries of a single 
State, or whether they embraced areas through which State lines ran. Under 
the act as administered, the air transport system has become a network of air 
transport routes designed to meet local, national, and the international require- 
ments—and a network which includes numerous intrastate segments, as Well as 
interstate, and international. That local needs have not been ignored is perhaps 
best illustrated by the extensive system of local-service carriers which has been 
created by the Board. True, the services of these carriers are designed to feed 
traffic into the trunk and international routes, and to distribute traffic moving 
over these routes to the communities to which it is destined. It is also true, 
however, that the local-service carriers were conceived and designed primarily 
to serve the needs of particular areas, including in many cases areas located 
wholly or largely within the boundaries of a single State. The services of these 
earriers have been regarded as part of the national air transport ‘system, as 
they should be. They serve through traffic, as well as local traffic, and their 
operations have been supported by Federal subsidy. 

To attempt to regulate a system of transportation which is as oblivious to space 
and time as is air transportation, by parceling out responsibility among the Fed- 
eral Government and the 48 States, would do more to defeat the ultimate objectives 
sought by the Congress when enacting the Civil Aeronautics Act than almost any 
one other thing. An airplane in flight has little more regard for State bound- 
aries than does a radio or television signal. 

To permit duplicate regulation of a carrier whose operations cross the terri- 
tories of several States is an obvious example of an unnécéssary burden imposed 
on interstate and foreign commerce. Not only do conflicts inevitably arise he- 
tween Federal and State authorities under such a system of regulation, but the 
necessity of complying with State, as well as Federal, regulations impairs the 
efficiency of the system and increases the cost which must ultimately be borne, 
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primarily, by the commerce moving between States and nations. The latest fig- 
ures available show that less than 4 percent of the air traffic moving in the 
United States moved between points in the same State. Yet the burden cast 
upon the other 96 percent would be out of all proportion to the possible benefits 
that might be derived from subjecting the air transport system to State, as well 
as Federal, regulation. Surely a system of transportation which must, of neces- 
sity, be national in character, and which has been created by the Federal Govern- 
ment with the aid of Federal subsidies, should be regulated exclusively by 
Federal authority. 

Let me turn now to the second part of the problem—the carrier which operates 
wholly between points in the same State. The Civil Aeronautics Board has con- 
sistently interpreted the Civil Aeronautics Act as applying to such carriers if a 
substantial portion of the traffic which they move originates, or is destined to 
points, outside the State. This we believe to be clearly the correct interpretation 
of the law as written in 1938. Nevertheless, the only reported court decision on 
that point has adopted a different construction of the act and has held, in effect, 
that the intrastate character of a carrier is determined by the scope of its physi- 
cal operations, rather than by the origin and destination of the traffic which it 
carries. (That case, which was decided by a Federal district court sitting in 
California, is now pending on appeal in the Court of Appeals for the Ninth Cir- 
cuit.) But, whichever construction is placed upon the present act, it must be 
clear to this committee that the operations of a carrier, even though physically 
confined within the boundaries of a single State, may have serious adverse effects 
upon interstate commerce, whether or not the traffic which it carries is wholly in- 
trastate. Certainly in a case where interstate or foreign traffic is involved, the rea- 
sons for Federal regulation apply with the same force whether the traffic is 
moved all of the way by an interstate carrier, or whether it moves part of the 
way by an intrastate carrier and transfers to an interstate carrier at some point 
within the State of origin or destination. The passenger, for example, who is 
flying from San Francisco to New York should have the benefit of the same system 
of regulation whether he travels all the way on the same airline, or whether he 
takes an intrastate carrier to Los Angeles and there connects with a transconti- 
nental trunkline. The rate that he pays, the terms and conditions of his carriage, 
and the other types of protection afforded him by regulation, should not differ 
because of his choice of schedules. 

iven in the case where no interstate traffic is handled, however, the intrastate 
carrier may, by his competitive practices, cause serious damage to the interstate 
system. If he competes directly with an interstate carrier, the least that he can 
do is to drain off revenues which would help to support the national system. 
But if, in his efforts to obtain a larger share of the traffic, he reduces his rates 
to unprofitable levels, the interstate carrier must either meet those rates and 
thereby transfer to the interstate and foreign traffic a larger share of the cost 
burden, or it must face the loss of a still larger share of the traffic. Precisely such 
a situation developed between Los Angeles and San Francisco where two certifi- 
cated carriers were in competition with a so-called intrastate carrier, and the 
rate war which developed was the source of two of the cases which I cited pre- 
viously. Hence, even a carrier which confines its operations to a single State and 
handles only traffic moving within that State may, under some circumstances, 
havea direct and adverse effect upon interstate and foreign commerce. 

We strongly recommend, therefore, that the committee report out a bill which 
affirms the congressional intent to establish a national system of regulation for 
the natiorfal system of air transportation which is being developed under the 
Civil Aeronautics Act. In order to make it clear that the act covers, not only the 
intrastate operations of the certificated carriers, but also those cases where an 
intrastate carrier handles interstate or foreign traffic, or where its operations 
adversely affect the national transportation system, we suggest that proviso (b) 
in section 2 of both H. R. 4648 and H. R. 4647 be amended to read as follows: 

“(b) That the Board shall by order relieve from the provisions of title IV, 
subsections (d), (g), (h) and (i) of section 1002, and section 1008 of this act, 
air carriérs who are not engaged in air transportation except for the carriage 
by aircraft between places in the same State of persons or property, the origin 
and destination of which are both in such State, if, and for so long as, the Board 
finds, after notice and hearing, that the operations of such air carriers do not 
and will not directly and adversely affect other air transportation.” 

The three issues I have discussed so far are, I believe, the major policy ques- 
tions presented by the two bills before the committee. I should like now to turn 
to a-consideration of the principal differences between the bills. 
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DEFINITION OF “AIRMAN” 


Section 5 of H. R. 4677 would amend the definition of “airman” as it now 
appears in section 1 (6) of the act so as to permit the Civil Aeronautics Board 
to exempt from the definition mechanics employed by certificated repair stations, 
by certificated air carriers in their maintenance and repair shops, and by the 
manufacturers of aircraft, engines, and so forth. The practical effect of this 
change would be to relieve individuals so exempted from the necessity of 
obtaining airmen certificates under the act. 

H. R. 4648 does not contain a comparable provision. 

We believe that the change is a good one and should be endorsed by the com- 
mittee. While the requirement of an airman certificate is a worthwhile safety 
precaution in those cases where responsibility for the work rests on the airman 
himself, it seems to be superfluous in the case of highly specialized organiza- 
tions such as those developed in an air carrier’s maintenance and overhaul 
shops. The air carrier itself is held responsible for the work done in the shops, 
and for the selection, training, and supervision of the personnel. Moreover, the 
degree of specialization found in such shops makes the requirement of an airman 
certificate for each of the supervisory personnel somewhat ridiculous. There 
certainly is no reason, for example, why the man in charge of the repair and 
overhaul of gyroscopic instruments should have to hold a certificate as an 
airplane mechanic or as an engine mechanic. Similarly, the man in charge of 
propeller repair and overhaul is not going to be able to perform his functions any 
better because he acquired an airplane or engine certificate many years before. 
His qualifications are subject to more rigid and current tests than that. And 
his continued training and competence are the responsibility of the carrier. 

We recommend, therefore, that a provision comparable to section 5 of H. R. 
4677 be included in the bill which the committee reports out. 


DECLARATION OF POLICY 


While both bills propose amendments to the declaration of policy contained 
in section 2 of the Civil Aeronautics Act, H. R. 4648 omits one paragraph which 
would be added to the declaration by H. R. 4677. Under that paragraph, “the 
maintenance by the United States of the greatest possible influence at all times 
in world aviation” would be added to the list of objectives which are declared 
to be in the public interest. In the light of existing conditions, we believe that it 
would be both constructive and timely for the Congress to declare specifically 
that the maintenance of the United States position in world aviation is a national 
objective which should be vigorously pursued. 


MANDATORY EXTENSION OF SERVICE 


Both bills propose amendments to section 401 (h) of the act which would 
authorize the Board to require air carriers “to make reasonable extension” of 
their services under certain circumstances. The two provisions differ in a 
number of respects. The provision in H. R. 4677 is limited to extensions in 
foreign air transportation, while the provision in H. R. 4648 would apply to 
domestic and overseas air transportation, as well as foreign. H. R. 4677 pro- 
vides a single test to be applied by the Board rather than the multiple standard 
provided for in H. R. 4648. And H. R. 4677 also provides a clearer statement of 
the conditions upon which the Board may require such extensions. 

What the effect would be of enacting either of these provisions is far from 
clear. The Civil Aeronautics Board has interpreted the present provisions of 
section 401 (h) as authorizing it to require a carrier to add new points or 
services to its certificated operation, even without the consent of the carrier. 
But the Board has concluded that it cannot, under present law, require a carrier 
to operate an entirely new route, or grant an extension which would substan- 
tially change the character of the carrier’s system. Presumably the provisions 
in the two bills are designed to supply at least part of the power which the Board 
says it does not now have. But what part is not clear. Whether the addition 
of an entirely new route to a carrier’s system would be regarded as a “reasonable 
extension” under the provisions of the bills, would presumably be a factual 
question to be decided in each case, It would be rather difficult, however, to 
regard as “reasonable” an extension which transformed the carrier’s system 
into one of an entirely different character. 

But quite apart from the question as to the meaning of the new provision, we 
believe that it would be unwise to grant to the Board any greater power to require 
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route extensions which the carrier is unwilling to operate. The general theory 
upon which public-utility regulation is based is that a person who voluntarily 
undertakes to engage in a public calling may be required, in the public interest, 
to submit to a reasonable amount of regulation. With rare exceptions, however, 
that philosophy has not been carried to the point of requiring a person against 
his will to engage in a different business than the one which he voluntarily 
entered, even though the public might benefit thereby. Electric utilities cannot 
be required to provide gas or water service, nor can they be required ordinarily 
to serve entirely different areas than they have undertaken to serve. 

The same general theory applies to carriers. It would hardly be suggested that 
a local transit company should be required, against its will, to install and operate 
an intercity railway or bus system. No more should a local-service air carrier 
be required to transform itself into a regional or transcontinental trunk carrier. 
Nor should a carrier which has committed itself to providing domestic service 
only be required to extend its services into the international field. 

The obligations which a public service company, such as an air carrier, under- 
takes when it voluntarily enters the business are themselves burdensome. As 
the committee knows, the Civil Aeronautics Act imposes upon an air carrier the 
obligation to provide adequate service of the types and to the places which it is 
authorized to provide. Its rates are subject to regulation and many of its 
general corporate affairs are subject to regulation. It may not abandon any part 
of the service without governmental authorization. 

To require it to extend its service into an entirely new area, or to transform 
the general character of its operations, would impose additional burdens of an 
economic nature, as well as additional statutory obligations. 

Any major route extension would involve the provision of additional capital, 
the hiring of additional personnel, and perhaps a complete reorganization of the 
company. In addition, the carrier would, of course, have the same obligation to 
provide adequate service to the new route as to its old routes, and it would have 
the same obligation to continue service unless and until it could obtain authori- 
zation from the Board to suspend or abandon it. 

We recognize, of course, that the change proposed is, in a sense, a difference 
in degree. If the Board has properly construed the present law, it already has 
limited authority to compel a carrier to provide services of a type or to points 
which it would prefer not to render. We believe, however, that to expand that 
authority to the extent proposed by these bills would, in effect, amount to the 
grant of a different kind of authority. The authority granted under these bills 
might be held to include authority to require a carrier to serve areas which it 
does not care to serve, or to transform its operations into operations of quite a 
different character than those which it undertook to conduct. We should suppose 
that it would be virtually impossible for the Board to find, in most cases, that 
the public interest would be served by trying to force a carrier to make such 
radical extensions when it had indicated that it was not willing to do so vol- 
untarily. That being the case, we have very grave doubts as to the wisdom of 
giving the Board authority to make such a decision in any case. We would 
recommend, therefore, that any such provision be omitted from the bill which 
the committee reports out. 

In the event the committee feels that some additional authority of this type is 
necessary, we believe that the provision in H. R. 4677 is preferable to the one in 
H. R. 4648. Not only is the scope of the authority granted more limited but the 
conditions under which it is to be exercised are, we believe, more clearly stated. 
Even in the case of that provision, however, we suggest that the committee 
should give serious consideration to further clarification of the scope of the 
power granted. 


INTERNATIONAL AGREEMENTS 


H. R. 4677 proposes to add two additional subsections to section 802 of the 
act. Under the proposal, two types of international aviation agreements would 
be permitted only if ratified as treaties. One would be multilateral agreements 
generally granting operating rights to foreign governments or foreign airlines; 
the other would be agreements providing for the formation of, or participation 
in, international aviation organizations for the regulation or coordination of 
international aviation. The proposal contemplates the continued use of bilat- 
eral agreements for the exchange of operating rights, but would require that 
such agreements be transmitted to both Houses of Congress and referred to the 
appropriate committees within 30 days after they were formalized, 

H. R. 4648 contains no such amendment to section 802. 
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We see no particular objection to the amendments proposed in H. R. 4677. 
At the present time, so far as we are aware, there is only one multilateral 
agreement of the type te which the new provision could possibly apply. That 
is the Convention on International Civil Aviation under which the International 
Civil Aviation Organization was created. The convention was ratified as a 
treaty and is the type of agreement which, we believe, would always be regarded 
as requiring the formalities of treaty procedure. 

There is no multilateral agreement governing the exchange of operating rights 
at the present time. Such agreements have been considered in the past and, 
if they were to be proposed in the future, we can see no objection to the require. 
ment that they be formalized as treaties. 

The continued use of executive agreements, in the case of bilaterals covering 
the exchange of operating rights, is, we believe, both wise and necessary to the 
preservation of our international relationships in aviation matters. We can see 
no objection to the requirement that copies of such agreements be transmitted 
to the House and Senate promptly after they are formalized. While this matter 
might well be handled administratively, the Congress may feel that it is desirable 
to adopt a statutory requirement for the deposit of copies of such agreements 
with the Congress. 

Hence, while we are not aware of any real necessity for the proposed amend- 
ments to section 802 in order to eliminate existing problems or prevent recur- 
rence of abuses, we cannot, as I have said, see any objection to them. 


REGULATION OF OVERSEAS AND INTERNATIONAL RATES 


The Civil Aeronautics Act, at present, provides for less regulatory control over 
the rates charged in overseas and foreign air transportation than in the case 
of interstate air transportation. All of the controls applicable to interstate rates 
apply to rates for overseas air transportation (that is, transportation between 
the United States and its territories or possessions), with one exception. In the 
case of overseas rates, the Board is authorized to fix maximum or minimum 
rates, or both, but it does not have the power, which it has in the case of Inter- 
state rates, to prescribe the exact rates to be charged. 

In the case of international rates, the Board’s power is more limited. While 
both United State-flag and foreign-flag carriers operating between the United 
States and foreign countries are required to comply with the tariff requirements 
of the act, the Board is given no power to suspend or prescribe the rates to be 
charged, except in two instances. It does have the power, with respect to both 
United States-flag and foreign-flag carriers, to order the removal of unlawful 
discriminations or preferences in the rates, and it has the power to prescribe 
the divisions of joint rates, even though it has no power to require the establish- 
ment of joint rates. 

The question whether more extensive control over the rates to be charged In 
overseas and international air transportation should be provided in the act has 
been debated for almost 20 years. Evidence of the controversy can be found 
in section 404 (c) of the act, as it was passed in 1938, which directed the Board 
to conduct a study of the question whether additional controls over the rates of 
United States-flag carriers operating internationally should be established. This 
committee will recall that such a study was conducted and the conclusion reached 
that additional controls were not required. Nevertheless, the controversy has 
continued and has been further complicated, both by the decision reached at 
the Chicago convention that primary reliance should be placed upon the rate- 
conference procedure of the International Air Transport Association rather than 
control through an international organization, and by the provisions in the 
various bilateral agreements which have been entered into since the war. 

Both of the bills before the committee propose the establishment of additional 
controls over international rates, but the bills differ materially in the solutions 
proposed. H. R. 4648 would provide the same controls over overseas rates that 
now apply to interstate rates. It would also extend the same system of con- 
trols to international rates, with one exception. The Board would have the 
power to prescribe minimum rates only, not maximum or specific rates (although 
the bill might be construed as granting even that power where necessary for 
the purpose of removing discriminations). Presumably, the theory under which 
the Board’s power is limited to prescribing minimum rates is that competition 
is adequate in foreign air transportation to eliminate the necessity for any 
power to prescribe maximum rates, and that the rate-conference procedures 
of IATA are an adequate substitute for any power to prescribe specific rates. 
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The minimum-rate power would be available to stop a subsidized rate war if 
the failure of IATA to reach agreement were to result in an open-rate situation. 

H: R: 4677 proposes a much more limited extension of the Board’s powers. 
It would leave the present law undisturbed except to add a power to suspend 
rates filed by foreign-flag carriers. This, presumably, is designed to equalize 
the bargaining position of our Government with those foreign governments 
which have, on oceasion, asserted the right to regulate the rates of American-flag 
carriers serving their countries. 

This controversy, which, as I have already stated, has been going on for 
20 years, has resulted in sharp divisions of opinion even within the air trans- 
port industry. The carriers which I represent are, like most other aviation 
interests, in disagreement as to what the right answer to the problem is. We 
are, therefore, unable to take any position concerning those provisions in the 
two bills. 


AMENDMENTS TO THE RAILWAY LABOR ACT 


H, R. 4677 would amend section 201 of the Railway Labor Act in two 
respects. First, it would make air contractors, as well as air carriers, subject 
to that act. Secondly, it would clarify the distinction between supervisory 
and nonsupervisory employees under the Railway Labor Act. Neither of these 
amendments is contained in H. R. 4648. We believe the amendments should 
be adopted. 

The first one would, of course, simply make contract air carriers subject to 
the Railway Labor Act, so that the labor relations of all carriers by air would 
be subject to the same law. 

The second amendment provides a solution to a problem which has been 
increasingly troublesome in recent years. That is the problem arising from the 
fact that labor unions, under the Railway Labor Act, are entitled to represent, 
not only the rank and file employees in particular crafts and classes, but, in 
many cases, the supervisory personnel in charge of those same employees. Thus, 
for example, a station manager at a particular station, is, in some cases, repre- 
sented by the same union which represents the employees who work under his 
supervision, in spite of the fact that he is the official representative of the com- 
pany at that station and is in charge of all of the personnel located there. An- 
other example is shop foremen who, in some cases, have been included within 
the same class, for representation purposes, as the employees they supervise. 

The airlines regard this as a thoroughly unhealthy situation and one which 
creates serious administrative and disciplinary problems. It was just such 
problems as this which led the Congress, in amending the National Labor Rela- 
tions Act, to attempt to draw a clear distinction between supervisory and non- 
supervisory personnel. The amendment proposed in H. R. 4677 follows that 
pattern and is designed to meet the same problem. We hope that the committee 
will support the proposal. 


MERGER STUDY 


H. R. 4677 directs the Board to make an investigation of possible mergers 
and consolidations which would improve the air transport system, and to report 
to Congress within 2 years. H. R. 4648 contains no comparable provision. In 
this respect, we believe that H. R. 4648 follows the wiser course. 

While the Civil Aeronautics Board has intimated from time to time in the past 
that it had ways of compelling mergers, consolidations, and acquisitions of con- 
trol which it regarded as desirable, it has no authority under the Civil Aero- 
nautics Act to order such combinations. The act properly leaves to the initiative 
of the carriers the formulation of merger and consolidation proposals. Conse- 
quently, for the Board to undertake a study such as that proposed in H. R. 4677 
could result only in the formulation of a theoretical “master plan” for revision 
of the air transport route system. 

That the preparation of such a plan would have any practical results in effect- 
ing consolidations or mergers is extremely doubtful. The history of the ill-starred 
consolidation studies under the Transportation Act of 1920 does not promise sub- 
stantial results from a similar project in the air transport field. Moreover, it 
should be recalled that the Civil Aeronautics Board has, for at least the past 7 
or 8 years, been offering encouragement to the carriers to come forward with pro- 
posals for mergers and consolidations. There have been some results, but there 
has not been the wholesale revision of the air transport map which has at times 
been suggested to be desirable. 

We are inclined to view the study proposed by H. R. 4677 as a luxury which 
the industry and the Government can ill afford. In our view, the talents and 
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energies of the Civil Aeronautics Board and its staff could be much more usefully 
employed in reducing existing backlogs and in more prompt and efficient discharge 
of its present responsibilities. It would be our recommendation that this pro. 
vision be dropped as it was in H. R. 4648. 

We appreciate this opportunity to discuss with the committee the principal 
issues raised by the bills now under consideration—and let me say again that we 
also appreciate the interest which this committee has shown in the problems of 
air transportation and the need for improvement in the 1938 act. Undoubtedly 
other proposals will be made during the course of these hearings for amending 
the act or the bills before the committee. We should like to have an opportunity 
to comment on those proposals, either orally if the committee’s schedule will 
permit, or at least by filing a supplemental statement at the conclusion of the 
hearings. I hope that the committee will afford us that opportunity. 

Mr. Harris. You may proceed. 

Mr. Tieton. Thank you, Mr. Chairman. 

We regard both of the bills as constructive pieces of legislation. 
The enactment of either one of them, in our opinion, would result in a 
net improvement in the present law which governs aviation. How- 
ever, do have some comments to make on the legislation in order, in 
our opinion, to improve it generally. Also, we wish to point out some 
of the differences which exist between the two bills. 

Taking up the major questions of policy, the first one we encounter 
is the part of the legislation which proposes to regulate contract car- 
riers by air. Both of the bills provide for the regulation of contract 
sarriers by air. The present law does not contain any economic regula- 
tion of contract carriers by air, and it does not impose upon contract 
carriers the same type of safety regulation is is imposed upon common 
carriers. 

These bills would correct these two deficiencies in the act. This 
committee, of course, is completely familiar with the problems that 
arise out of the competition and interrelationship between contract 
and common carriers. 

At the present time and under existing law, we have a particularly 
bad situation in air transportation because, while the common carriers 
are subject to complete regulation along the lines which have been 
established for motor carriers, rail carriers, and in 1938 for the air 

-arriers, the contract carrier by air is not regulated at all. That has 
resulted in some bad effects as far as the administration and operation 
of the law is concerned. 

In the first place, of course, it is very difficult to make a distinction 
between a common and a contract carrier except with respect to the 
exact facts surrounding the conduct of a particular operation. A 
‘areful examination has to be made of the operations of a carrier to 
determine what class he falls in. 

As a result of that, the inquiries as to whether a carrier is a common 
or contract carrier are often time consuming and difficult. The deci- 
sion as to whether a carrier is common or contract in the air transport 
field is particularly important under existing law because if the carrier 
can contend that he is a contract carrier, he is subject to no regulation 
atall. If he is found to be a common carrier, then he is subject to very 
complete and extensive regulation. 

The net effect of that is that the state of the law has resulted on 
occasion in widespread evasion of the regulation of the common 
carriers, because an operator may start operations contending that he 
is a contract carrier and continue his operations extensively before it is 
possible on inquiry to determine whether he is a common or contract 
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carrier, whether he is subject to regulation or not. There have been 
a where nonscheduled common carriers have been found by the 

Board to be engaged in flagrant violation of the law and have had their 
authority revoked, at which point the same nonscheduled carrier 
announces that he is a contract carrier and then proceeds to operate. 

That sort of evasion which results from this deficiency in the law is 
one that we believe strongly should be cured. 

The committee is, of course, thoroughly familiar with the reasons 
which have justified the imposition of regulation on contract carriers 
by motor vehicle and contract carriers by water. Generally speaking, 
it is the competitive inequality which exists between the two types 
of carriers that has justified the regulation of contract carriers. 

The contract carrier of necessity and by reason of the freedom with 
which he can operate picks the best traffic, picks the best points within 
which to operate, and in doing so he places the common carrier at a 
competitive disadvantage because the common carrier must hold him- 
self out to all those who come, to serve the weak points as well as the 
strong, to serve the valuable traffic as well as the traffic that is not so 

valuable. So that element has resulted in regulation which has tended 
at least to mitigate that adverse relationship between the common and 
contract carrier. 

In addition, of course, the contract carrier, if he is not regulated at 
all, as is the case with air transportation, can charge any rates he 
pleases. In doing so, he has not only that adv antage, but the advan- 
tage of being able to look at the published tariffs of the common car- 
rier and being : able to fix his rates with those in mind. He can change 
his rates at a moment’s notice. The common carrier must follow the 
statutory requirement of filing the tariff and giving notice to the public 
that the rate is going to be changed. So the contract carrier is able to 
fe phir on a far more favorable basis for traffic than the common 
carrier ca 

Of cour nuit this has resulted and can result in injury to the common 
carrier itself, but also it is an injury to the public. The decisions 
=i prev iously by this committee demonstrate a determination on 
this committee’s part that this adverse competitive situation is an 
injury to the public because they have imposed regulation upon con- 
tract carriers in the surface fields. The common carrier is a public 
carrier. He must serve all of his points and serve them well and ade- 
quately, while the contract carrier has no such obligation. 

We Non. in view of those reasons, in view of the position in which 
the common carrier is present] put, and the importance of the com- 
mon carrier to the general suibtto, that this committee will approve 
the provisions of both of these bills which would regulate the common 
carrier. 

Turning to another 

Mr. Harris. Before you leave that, would you permit an inter- 
ruption ? 

Mr. Treron. Certainly. 

Mr. Harris. Does the proposed bill distinguish clearly, by defini- 
tion or otherwise, the diffe erence between the common carrier and the 
contract carrier ¢ 

Mr. Tipton. I believe the bill as it is presently written distinguishes 
as clearly as can be the distinction between those two types of carriers. 
It provides that the common carrier is the carrier which holds itself 
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out to the public. The contract carrier is defined to be one which 
operates on the basis of a limited number of written contracts. That 
vastly improves the present situation because it defines the contract 
carrier in terms of the exact type of business in which he engages. 

The net effect of that should be to improve greatly the administra- 
tion of the law, because the Board in the administration of it can 
identify a contract carrier when they see them. In addition, both the 
contract carrier and the common carrier, under this amendment, 
would be required to get permission of the Government before they 
begin operations. Consequently, that will give the Government an 
opportunity oo pass on the question of whether he is a contract or com- 
mon carrier before operations start. 

To proceed to another most important phase of this legislation, I 
would like to talk now about the irregular carriers. This problem is 
somewhat similar to the one which I have just been discussing, but in 
this instance the irregular air carriers which I am going to talk about 
are common carriers, and they have been identified by the Civil Aero- 
nautics Board as irregular carriers and have been given exemption 
from the requirements of the statute which require common carriers 
to have certificates of convenience and necessity. 

As this committee knows, the Civil Aeronautics Act, which was 
enacted in 1938, provided for the regulation of common carriers by 
air, whether they be scheduled or nonscheduled. 

Section 401 (a) of the act prohibits anyone from engaging in air 
transportation as a common carrier unless he first obtains a certificate 
of public convenience and necessity from the Civil Aeronautics Board, 
In issuing those certificates, the Board is required to make two major 


findings: (1) that the applicant’s service is required by the public 
convenience and necessity ; in other words, it is needed by the public; 
and (2), it also must find that the applicant is fit, willing, and able 
to perform this service. 

In the studies by this committee which preceded the Civil Aero- 
nautics Act of 1938, careful attention was given to the method of reg- 


ulating air transportation in order to stabilize this industry for the 
purpose of its successful development. The method chosen by the 
committee to accomplish that was the same method chosen by this 
committee to accomplish a similar purpose in the motor carrier and 
water carrier fields, as well as in the rail carrier field at a somewhat 
earlier time. 

There was no question, not only from the records of this committee 
but also from the records of the discussion on the floor of the House, 
that the basic requirement which was to govern air transportation was 
the issuance of a certificate of public convenience and necessity prior 
to operations as a common carrier. 

As I have pointed out, the Congress decided that after, I believe, 
some 4 years of study of the problem, and a review of the debates indi- 
cates that the committee regarded this as a very important step look- 
ing toward the development of air transportation. The studies in- 
cluded, of course, the experience which had taken place in the surface 
carrier field. The act followed by only 3 years the careful review of 
the motor carrier field by this committee in which they had adopted 
precisely the same policy as a way of correcting the evils which had 
appeared in the motor carrier business and in providing a better public 
service by motor carrier. 
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At the present time, notwithstanding this determination by the Con- 
gress that air transport enterprises should be covered by certificates 
of convenience and necessity, at the present time there are at least 49 
carriers operating large equipment, conducting extensive air trans- 
port services, without certificates of convenience and necessity. 

Mr. Harris. Do you name those carriers in your statement ? 

Mr. Trpron. No, the names are not stated. I can insert them, though. 

Mr. Harris. Will you furnish them for the record ? 

Mr. Tipton. I will. 

(The information follows :) 


IRREGULAB CARRIERS LISTED BY CAB IN OPINION IN Docket 5132 


Aero Finance Corp. Coastal Cargo Co., Ine. 

Air Cargo Express, Inc. Conner Air Lines, Inc. 
Airline Transport Carriers, Inc. Continental Charters, Ine. 
Air Services, Inc. Curry Air Transport, Ltd. 
All American Airways, Inc. Economy Airways, Inc. 
American Air Export and Import Co. Monarch Air Service 
American Flyers Airline Corp. General Airways, Inc. 
Arctic-Pacifie, Ine. Southern Air Transport 
Great Lakes Airlines, Inc. Peninsular Air Transport 
Johnson Flying Service, Ine. Quaker City Airways, Ine. 
Los Angeles Air Service, Inc. Regina Cargo Airlines, Inc. 
Meteor Air Transport, Inc. Royal Air Service 

Miami Airline, Ine. Sourdough Air Transport 
Modern Air Transport, Ine. 8S. S. W., Ine. 

Overseas National Airways Standard Airways 

Paul Mantz Air Services Stewart Air Service 
Argonaut Airways Corp. Trans-Alaskan Airlines, Inc. 
Arnold Air Service, Inc. Trans-Caribbean Airways, Inc. 
Associated Air Transport, Ine. Transocean Air Lines 
Aviation Corporation of Seattle The Unit Export Co., Inc., 
Blatz Airlines, Inc. U.S. Aircoach 

California Air Charter, Inc. United States Overseas Airlines, Inc. 
Capitol Airways, Inc. World Wide Airlines, Inc. 
Caribbean American Lines, Inc. World Airways, Inc. 

Central Air Transport, Inc. 


Mr. Tipron. How such an extensive operation of air transportation 
without certificates came about is an interesting case history in the 
erosion of Federal statute and the gradual abandonment of a well- 
established congressional policy. 

At the time when the act was considered and the certificate require- 
ment was published, it was recognized that the small fixed-base opera- 
tors, which were at that time and still are in large numbers all over 
the country, did not need this type of regulation, and that it would 
be burdensome upon them to have it. Consequently, the committee 
inserted in the statute a provision which authorized the Civil Aero- 
nautics Board to exempt carriers from this requirement on the basis 
of findings described as follows in the act. The carriers could be 
exempt if the regulations would be “an undue burden” upon them 
“by reason of the limited extent of, or unusual circumstances affecting,” 
their operations and if the Board found that the enforcement of the 
requirements would not be in the public interest. 

Very promptly after the act was passed, the Civil Aeronautics Board 
exercised its power to exempt these carriers under these circumstances 
and provided that if they conducted only nonscheduled or irregular 
operations, they need not secure a certificate or comply with certain 
other of the economic regulatory provisions of the act. This worked 
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well. It was strictly in accordance with the congressional intention 
at the time, and it caused no difficulty in the air transport industry 
because these operators which had been ene were small operators 
conducting small businesses on the airports all over the country. 

When the war was over and a large number of airplanes became 
available as surplus, a large number of operations was begun. Some 
of them began as contract carriers in the fashion I described a while 
ago. Others began as common carriers purporting to operate under 
this irregular carrier exemption. These operators, however, were 
quite different from the ones which had originally called forth the 
exemption. They operated large equipment, they conducted extensive 
services, and in many cases they completely violated the requirements 
of the exemption that those services be irregular and casual and, as 
I have described this before, a sort of tramp operation, with which 
this committee is familiar in the maritime field. 

The Board, facing that, investigated the question shortly after 
the war as to whether the exemption should be changed in order to 
meet this new problem which was being created, because the new 
operators were a very considerable competitive force in the air trans- 
port industry, and that type of competitive force was a problem 
with which the Board was supposed to deal under the certificate of 
convenience and necessity requirement. 

However, even after that investigation in which the Civil Aero- 
nautics Board was fully advised, they did not assert the congressional 
policy which had been established in the Civil Aeronautics Act. They 
continued the exemption and permitted these large carriers to operate 
without applying for a certificate, without having their fitness deter- 
mined by the Civil Aeronautics Board under the act as it stood. 

Some of the operators made a conscientious effort to meet the re- 
quirements established by the Board. Others made a determined and 
unfortunately successful effort completely to evade the requirements 
that the Board had imposed under its irregular exemption. The 
Board sought to enforce its regulation and became involved in a large 
amount of litigation, and was required to issue cease-and-desist orders, 
to hold hearings, and to do all manner of enforcement activity. 
Nevertheless, they were not successful in bringing this deviation from 
the policy of the Civil Aeronautics Act into line. 

The irregular carriers through a variety of subterfuges, such as 
interlocking directorates, the establishment of large complexes of cor- 
porations, managed to continue to operate a scheduled service, not- 
withstanding the fact that they had no certificate of public conven- 
ience and necessity to justify it. 

Other evils crept into the operation of these irregular carriers whose 
fitness had never been tested against the standards of the statute, so 
the operations were marked by disregard of the customers’ interests 
as well. My statement contains a number of specific examples taken 
from the records of the Civil Aeronautics Board which demonstrate 
that there was widespread disregard of the interests of the public as 
well as widespread disregard of the provisions of the Civil Aeronau- 
tics Act. 

As I say, the Board has made a determined effort to bring this into 
line with the Civil Aeronautics Act but has not been in any respect 
successful in controlling this Frankenstein which they had created 
as a result of issuing the exemptions in the first place. 
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Mr. O’Hara. Will you permit an interruption ? 

Mr. Tipton. Certainly. 

Mr. O’Hara. Is it because it takes more policing than they have 
resources to do, or do they lack the power? 

Mr. Tipton. They have the power, Mr. O’Hara, and I would say 
that the enforcement problem is twofold. First, I have never thought 
that the Civil Aeronautics Board had an adequate enforcement staff 
to deal with this problem. In the second place, as I have said, the 
ingenuity with which organizations have been created to evade this 
provision of the exemption and of the act have been so great that it 
has been very difficult to keep up with. 

For example, as a part of the administration of this exemption, 
the Civil Aeronautics Board has issued letters of registration. They 
are issued to a corporation, usually, which has demonstrated that it 
is entitled to get one. If the Civil Aeronautics Board finds that any 
one of those particular holders of a letter of registration has violated 
the regulation to such an extent that his letter of registration must 
be taken away, at that point in many, many cases the owners of that 
particular corporation have merely bought another corporation which 
is the holder of a letter of registration and have continued their oper- 
ations in that fashion. So it has been very difficult for the Board to 
catch up with those who persist in violating its regulations. It has 
been a problem which has been very difficult, virtually impossible to 
solve. 

I should make it plain here that I am not criticizing the Board’s 
enforcement activities. If I had been given the job, I don’t believe 
I could have done it either, because of the completely chaotic situation 
with which the Board was trying to deal. 

As a part of its efforts to deal with this problem, the Board started 
a big investigation of the large irregular carriers some 3 years ago. 
A decision has been made in that case within the past 2 months, in 
which the Board has determined the policy it will follow with respect 
to large irregular carriers in the future. 

While it has not considered the merits of all the carriers involved, 
it has determined what policy it will follow. 

Tt. would have been expected that the Civil Aeronautics Board 
would take a firm hand at that point in bringing back this particular 
phase of the air transport business within the certificate provisions of 
the act as was clearly contemplated by Congress. That decision has 
not been made in that way. Instead, the effect has been to broaden 
even further the authority of the irregular carriers to operate without 
a certificate. They are now given the power to operate 10 round trips 
a month between any 2 pairs of points in the United States or every 
2 pairs of points within the United States on a scheduled basis, adver- 
tising their schedules in the same fashion that the certificated carriers 
may do. The net effect of that, of course, is to give the irregular car- 
riers free rein to roam over the United States conducting regularly 
scheduled services between any pair of points they choose. Those 
pairs of points will inevitably be the pairs of points which are the 
most lucrative. The effect of that will be to heighten the confusion 
which exists in the air transport industry at the present time and to 
deviate further from the certificate requirements. 

When I started talking about this subject I said this was a case of 
erosion of a Federal statute. The policy was clear when the statute 
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started out. A certificate was to be required for the conduct of air 
transport operations by a common carrier. That was clear from the 
discussion in this committee and on the floor, and there were good 
reasons for it. I will not go into those, because this committee, I am 
sure, is familiar with them. Nevertheless, that was the established 
policy. 

Ever since that time we have been going step by step by step away 
from that policy. The words remained the same, but the operation 
of those words changed radically. 

To review for just a moment the original exemption, I said, was 
strictly in accordance with the intention of Congress, but then the 
large carriers, large so-called irregular carriers, came into the picture 
after the war. It would have been expected that carriers conducting 
operations like that would fall squarely within the congressiona] 
policy, but the Board did not apply it. The Board applied the same 
exemption to those large carriers that the Board had applied to the 
small fixed-base operators operating tiny equipment at the various 
airports in the country. That was a step away from the certificate 
of convenience and necessity requirement. 

Then we have large-scale evasion of the regulation which was sup- 
posed to restrict these large carriers from conducting a scheduled 
operation. It might have been expected at that point that, notwith- 
standing the original error, the Board would have brought the matter 
to the attention of this committee and argued out a possible solution 
to it. That was not done. 

As a part of this process, the Board has completely reversed the 
requirement that the fitness of these carriers be determined before 
an authority to operate is given. In the case of the irregular carriers, 
the Board has given them exemptions without inquiry as to fitness; 
and then if they turned out to be unfit, if they turned out to mistreat 
the public, then they sought to revoke their authority, when the Con- 
gress had decided that before a carrier was to be turned loose upon the 

yublic to transport them, that carrier’s qualifications should be exam- 

ined in advance, rather than to conduct an experiment with the public 
as part of the determination of whether the carrier was fit or not— 
another very substantial deviation from the statute. 

In addition, the policy of the statute is to see to it that carriers pro- 
vide adequate service. That is one of the foundation stones of the 
Civil Aeronautics Act. The irregular carriers who were permitted to 
operate without certificates have no requirements for adequate service. 
They are not imposed upon them. 

Now we find in the Chairman’s statement of yesterday a complete 
revision of the certificate of convenience and necessity requirements 
of the Civil Aeronautics Act—as I say, a good example of how the 
words stay the same and the application changes. The Chairman 
stated at page 17 of his statement as follows: 

The Board believes that the certification procedures of the act are sound and 
that they should be used in instances where the new services proposed are of the 
Same type and nature as those already in operation and in effect merely propose 
to duplicate those services. 

That is a complete revision of the certification requirements as they 
appear in the Civil Aeronautics Act. I would be sure the committee 
would be surprised if the statute which originally purported to re- 
quire certification for all air transport operations, except small and 
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unusual operations, is now limited to only one type, and that is the 
type that duplicates the present scheduled service. The Interstate 
Commerce Commission, which administers a statute with the same 
words in it, would also be surprised to be told that their statute covers, 
for example, only common carriers of general commodities rather than 
the large number of specialized operators that it has certificated 
throughout the time that the act has been in effect. 

The airlines, I should say, are greatly surprised at that statement, 
because what it says is that while the airlines are bound by their cer- 
tificates to perform under them and bound by the statute in all re- 
spects, the only thing that you have to do to conduct an air transport 
operation and avoid all that is to think up some new thing to do which 
does not duplicate the current scheduled operations of the certificated 
carriers, 

The Board has restricted the statute so tightly that its application 
under this principle would be completely changed from that which 
Congress originally established. 

Mr. Fiynt. May I interrupt for a moment? 

Mr. Tieton. Certainly. 

Mr. Fiynt. In hne with your statement just then that all they had 
to do would be to perform some service not now being conducted by a 
regularly certificated service, would that apply to a route as well 
as a particular service ? 

Mr. Tipton. So I understand, either a service or a route, so long 
as it is different. 

Mr. Fiynt. However slightly different they might be? 

Mr. Tieton. In accordance with the terms of this statement, that 
istrue. All you have to do is be different. 

That is quite a different thing from the application of certificate 
requirements in all other laws. It has always been regarded that the 
certificate requirements were of sufficient flexibility to cover new and 
different types of operations. I cannot remember how many classes 
of operations the Interstate Commerce Commission has certificated 
under its motor-carrier regulation. I think it is something in the 
neighborhood of 23 different household goods movers, movers of gen- 
wal commodities, movers of a variety of different types. The Inter- 
state Commerce Commission has applied the statute as it is written, 
requiring a certificate for transport operations, although they may 
be new and different and to a certain extent specialized. 

The Civil Aeronautics Act is written the same and could be applied 
in the same fashion. 

This is why we favor the provisions in these two bills which deal 
with the Board’s power to exempt. Those provisions restrict the 
Board’s present power to exempt. They propose a restoration of the 
certificate requirement which was originally written. They say the 
Board cannot exempt from the certificate requirement except in two 
instances: One, where it is necessary temporarily to supplement an 
existing certificated service, such as the addition of a new point; and 
two, where the carrier operates equipment whose maximum gross 
weight is less than 12,500 pounds. In other words, that goes back 
to the original intention of Congress to restrict this exemption to the 
smaller carriers on whom the regulation would be a real burden. We 
favor that change in the Civil Aeronautics Act because it appears to be 
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necessary in order to get the regulation back to the sound type of 
regulation that this committee developed originally. 

As part of the supporting argument for that change, I do think we 
have to review what has been done by those carriers which have been 
subjected to the strict requirements of the statute, because I take it 
there could be an argument that the strict requirements of the statute, 
in that they require certificates, require a great deal of public responsi- 
bility and tend to hamper the development of air transportation. 
I have heard it said that that is the case. 

I can assure you, gentlemen, that that is not the case; that the 
development of air transportation under this statute by those carriers 
has been spectacular. In terms of route development, physical 
capacity, quality of service, and economic strength, the development 
has been phenomenal. This has been accomplished not by a system 
which has become more and more monopolistic or by a system which 
fails to have vision or fails to be willing to experiment, but, on the 
contrary, by a system which has been forward-looking and which 
has constantly resulted in increasing competition. 

I would like the committee to look for a moment at a graphic demon- 
stration of what has been done under the statute by the processes 
that the committee originally agreed to. The map which we see 
here is the one the committee was dealing with in 1938. That is the 
air transport map of 1938. No scheduled services in Alaska, none in 
Puerto Rico, a small service in the Hawaiian Islands, very sparse serv- 
ice in the United States. Many of you gentlemen can recall the type 
of equipment and the type of service which was provided at that 
time. 

Now I would like an overlay to be put on that which will show you 
what has been done between 1938 and 1955 in terms of developing 
the air transport system of the United States under certificates of 
convenience and necessity. 

You will notice the vast amount of new service which has been pro- 
vided for the public under certificates of convenience and necessity. 
But there is part of it that you cannot see because our map, though 
big, is not quite big enough. You do not see the amount of dupli- 
cating service between various pairs of points. For example, we have 
four carriers between New York and Chicago. We have duplicate 
service on many different points throughout the United States which 
cannot be shown there. Nevertheless, it is there and it provides a 
high degree of competition which results in good public service. Nor 
can you see the equipment interchanges which have further improved 
the public service and made available additional competition. There 
are 12 equipment interchanges in the United States which give the pub- 
lic through plane service even though there are 2 or more carriers 
actually operating between those 2 points. 

Mr. Dotutver. Would you describe the equipment interchange a 
little more fully, please? 

Mr. Tieton. The equipment interchange is a system employed 
where you have between 2 points, usually far apart, no 1-carrier 
service. Thinking that the public finds useful staying in the same 
airplane throughout the journey, many of the carriers, after approva! 
by the Civil Aeronautics Board, have entered into agreements among 
themselves by which they operate over their respective lines the same 
piece of equipment from origin to destination. Of course, it is not 
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unlike the practice on some railroads of operating a particular pas- 
senger car over the tracks of a number of railroads. 
Mr. Dottiver. Can Pi give us an illustration of several cities where 
Q 


that service is provide 
(Mr. Tipton later submitted the following information :) 


Interchange service provided by scheduled airlines 


Companies Routes 

Delta Airlines/American Airlines___-____ West Coast-Dallas-Birmingham-At- 
lanta. 
American Airlines/Continental Airlines_. West Coast-San Antonio-Houston. 
American/Delta/National Airlines____._-. West Coast-Dallas-New Orleans-Miami. 
Capital Airlines/National Airlines____~_. Buffalo - Washington - Jacksonville - 
Miami. 

Continental Airlines/United Air Lines_.__ Tulsa-Denver-Portland-Seattle. 
Continental Airlines/Braniff Airways__._. Denver-Kansas City-St. Louis. 


Trans World Airlines/Braniff Airways_. New York-Pittsburgh-Indianapolis- 
Memphis-Houston. 


Eastern Air Lines/Braniff Airways____-. New York-Washington-Miami-South 
America. 
Eastern Air Lines/Northwest Airlines... Miami-Chicago-Minneapolis. 
Eastern Air Lines/Braniff Airways____-_. Miami-St. Louis-Kansas City. 
DA Miami-Memphis-Denver. 


Trans World Airlines/Delta Air Lines_._. Miami-Cincinnati-Detroit. 
Trans World Airlines/Braniff Airways_._ Houston-Dallas-Amarillo-West Coast. 

Mr. Treron. The operation between Miami and Detroit is conducted 
‘by National and Capital. There is an operation across the country 
which I believe originates in Jacksonville and involves Braniff and 
TWA. 

Mr. Rogers. Would the gentleman yield right there. I think you 
ought to put Amarillo on that map. I see it is not on there. 

Mr. Tipron. The reason Amarillo is not on the map is because, as 
you noticed, the underlying map was the 1938 map. Amarillo is 
surely on the map now. 

Mr. Fiyntr. Another example is Atlanta to Los Angeles. 

_Mr. Tieton. That is right. 

Mr. Fiynt. The Delta Lines carry from Atlanta to Dallas-Fort 
Worth, and American Airlines picks it up there and carries it with the 
same plane, a different crew, from Dallas-Fort Worth on to Los 
Angeles. We see American Airlines flagship planes in the Atlanta 
Airport, even though the American airliners as such do not serve the 
Atlanta Airport. 

Mr. Dotuiver. Thank you. 

Mr. Treron. Thank you, Mr. Dolliver. 

I did want to emphasize the fact that those services are there, that 
they are important from the public service standpoint, but cannot be 
shown in a demonstration like this. 

One thing of which we are particularly proud in the development 
of air transportation has been the development of certificated routes 
in Alaska. You will notice that in 1938 they were not there. Now 
you can see the network which serves all through Alaska. The opera- 
tions have been of great public service and are extremely well con- 
ducted under circumstances, as you gentlemen know, in which it is 
difficult to operate. 

Let us turn to the international development, which has been con- 
ducted under the same law and in the same way. 
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Mr. Harris. Do you have interchange of equipment between inter- 
national carriers and domestic carriers ¢ 

Mr. Tirron. Yes. There is interchange down the east coast of 
the United States and into Latin America, involving, I believe, Na- 
tional, Eastern, Panagra, Pan American, and Braniff. So you have 
a network of interchanges through that area. 

Here is the international air transport system of the United States 
in 1938. You can see that it was a very sparse one. Many will recall 
that not only was it sparse in terms of routes, but it was sparse in 
terms of degree and extent of service. The schedules were usually 
stated at that time in terms of so many a week, usually one. 

At the present time, of course, on many heavy routes they are’ stated 
in terms of so many trips per day. 

This is what we had when the act was passed and the committee 
decided to have the further development of the air transport system 
to be conducted under certificates of convenience and necessity. 

Mr. Hate. How much was there at that time besides Pan American ? 

Mr. Tipron. Panagra operated down the west coast of South Amer- 
ica, and Pan American went down the east coast. Pan American 
operated this route to the Far East. The Bermuda operation was 
Pan American. This [indicating] was Northwest. This was United. 
Pan American operated the Juneau-Fairbanks operation at that time, 
too. 

Mr. Hate. Apart from Pan American and Panagra, there was 
nothing of consequence ? 

Mr. Tieton. Nothing of any length, that is exactly right. Panagra 
and Pan American. 

Now looking to the present time, the present routes in the inter- 
national field operated by American-flag carriers, this is what has 
been done under certificates of convenience and necessity. Many of 
these routes you gentlemen are thoroughly familiar with, having rid- 
den over them. We have had extensive services over the North 
Pacific to the Far East, through the mid-Pacific to the Far East, to 
Australasia, an extensive network in Latin America, as well as our ex- 
tensive network in Europe and to Africa. The American-flag car- 
riers have been certificated and are conducting services to, I believe, 
some 87 jurisdictions in the world. They cover all major points in the 
world and provide flag service there. 

That is what has been done under certificates of convenience and 
necessity. 

But there has been another element in the international picture, of 
course, and that is the operation of foreign-flag airlines. That is 
the international map, which includes not only our own operations but 
those of our foreign competitors, most of which have received, under 
the Civil Aeronautics Act, permits to operate to the United States. 
You can see the extensive character of the foreign operations to this 
country and the extensive competition with which United States car- 
riers are faced. 

Thus, it cannot be said by anyone that the certificate system has 
tended to reduce progress or to result in a lack of competition or to 
create a monopoly. It is perfectly plain from the lines on those:maps, 
as well as the further explanation of the extent of competition be- 
tween major points, that this industry is anything but monopolistic; 
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also, that it is anything but stolid or stable. It makes every effort 
to extend its service and to make it better. 

Mr. Harris. I might say, if you will permit an interruption here, 
that the members of this committee had the experience last fall with 
the Scandinavian airlines, of flying from the west coast of this coun- 
try over their polar route to northern Europe. We were very greatly 
impressed with it, and some of us feel that our own air carriers should 
have pioneered that route. We are disappointed that greater efforts 
have not been made than have been made by our own Government 
and our own carriers, because we think that is going to be a very 
important route in the future. 

Mr. Rogers. Mr. Chairman, this map does not show that. 

Mr. Harris. I know it does not. 

Mr. Treron. We are sorry; it does not. It is not because we do not 
regard it as important, either. The operation is a good operation 
and an important one. I understand that applications of United 
States carriers to be considered for that operation are being processed 
by the Civil Aeronautics Board at the present time. While the SAS 
is the only one actually operating that route, it is my recollection that 
both the British and the Germans also have the right to do so. So it 
does seem important that the operation be conducted. 

(Off the record.) 

Mr. Harris. We do feel that our own Government and our own 
carriers are not pushing to help establish this route. 

Mr. Treron. I think that expression of your opinion will be very 
valuable, Mr. Harris. 

To proceed for a few more minutes with the extent and type of 
development which has taken place under the act 

Mr. Harris. Can these maps be put in the record ? 

Mr. Treron. There will be small copies of those available for the 
record. I might say that the small copy which is prepared to put in 
the record will contain the SAS route over Canada. 

Mr. Harris. Very well. 

(The maps referred to appear facing p. 218.) 

Mr. Tipton. I think another measure of the extent to whicn the 
carriers have developed here can be reviewed very briefly by a brief 
comparison of figures. As -far as revenue passenger-miles are con- 
cerned, we had a half billion in 1938. Now we have more than 
20 billion. 

As far as seat-miles operated is concerned, which indicates the 
amount of capacity which is being provided the public, we had a 
billion in 1938 and 33 billion in 1954. 

As far as cargo is concerned, it has gone up from 214 million ton- 
miles in 1938 to 347 million in 1954. 

As far as revenues from other than mail, $33 million in 1938; $1.2 
billion, almost $1.3, in 1954. 

In addition to that, since 1938 the airlines have perfected a real 
air-transport system, and all of us have gotten accustomed to the estab- 
lishment of the use of interline tickets, the interline checking of bag- 
gage, the interline shipping of cargo, all of which has tended to tie 
the certificated air-transport system of the United States together to 
provide maximum public service. This certificated system is not 
merely tied together domestically or internationally, but the inter- 
national and domestic systems are tied together; so if you want to 
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ship a package from Des Moines to New Delhi, you can do it on 
single bill of lading, which I regard as a remarkable performance jn 
providing public service as far as the interrelationship of carriers js 
concerned. 

In order to understand the extent to which an air transport system 
has been developed, it must be remembered also that a number of the 
points which appears on the maps which I have shown and are pro- 
vided with service regularly by the certificated carriers, would not be 
receiving service at all if it were not for the certificated system. Many 
of these points are such that they could not be served at all, econom- 
ically, unless there were other points on the system which were suf- 
ficiently lucrative, sufficiently profitable, to support the service to 
those small points. 

The certificate system thus provides not only stability in the in- 
dustry, but it also provides security to the cities which have been 
certificated to provide the service, because a carrier, even if he does 
not make a profit there, even if he makes a substantial loss there, is re- 
quired to continue that service and to support his operation throug) 
service to other points which permit him to do it. 

Reference, again, to a few statistics to indicate the importance of that 
point from the standpoint of the carrier and from the standpoint of 
the community. 

Fifty-five out of every one hundred passengers who use the airline 
services came from only 15 of the 543 points. The other 528 airports 
accounted for the remaining 45 percent. An analysis of airline service 
to the 48 States reveals that in almost every instance, regardless of 
the number of passengers enplaned, more than 70 percent, and often 
over 90 percent, of the traffic is generally out of 1 or 2 cities in the 
State. 

As an example, in 1953, 18 airlines served 18 cities in New York 
State, and 80 percent of the traflic was developed out of the airports 
serving New York City. 

In California, although 36 cities are served, 85 percent of the traffic 
vas out of Los Angeles and San Francisco. 

In Florida, although 21 cities were provided service by 5 airlines, 
71 percent of the traffic was developed in Miami and Jacksonville. 

In Michigan, with service provided to 18 cities, 80 percent of the 
traffic originated in Detroit. 

And in Illinois, with 11 cities being served, 96 percent of the pas- 
sengers were enplaned in Chicago. 

In view of that natural unbalance which results in a major part of 
the traffic coming from a very few points, it is particularly necessary 
that the Civil Aeronautics Board in administering the certificated sys- 
tem, balance the operations of the carriers in order that the service to 
the smaller cities which cannot pay their way be continued. 

Mr. Dotuiver. Mr. Chairman. At this point, would an interruption 
be possible ? 

Mr. Trreron. Certainly. 

Mr. Harrts. Mr. Dolliver. 

Mr. Dotiiver. Of course, you are familiar with the part of the coun- 
try ILcome from. The very thing you point out statistically is a mat- 
ter of great concern to the whole civil aviation industry, namely, the 
development of local service. I understand that your organization 
does include members who are providing local service. 
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Mr, Tieton. That is right. 

Mr. Dotiiver. Likewise, there are some of the so-called major car- 
riers who engage also in local service operation, is that not true? 

Mr. Tieton. I think that is right; yes. 

Mr. Dotuiver. It has seemed to me that the potential of traffic be- 
tween the larger centers of population has been developed perhaps to 
the exclusion of the local service airlines. This is a problem which is 
very close to my interest, and I would like to know the attitude of your 
association toward the development of local service for the smaller 
communities. 

Ninety-six percent of the traffic out of Illinois may originate in Chi- 
cago, but Chicago is probably only half of the population of Illinois. 
Likewise, the same thing is true of New York. Why is it not eco- 
nomically possible and operationally possible to get the same kind or 
a similar percentage of traffic from a town like Peoria, for example, 
or Schenectady, N. Y., and so on, over the country? Particularly as 
it involves a smaller community, such as Des Moines, I would like to 
hear your thought on that, Mr. Tipton. 

Mr. Tieton. As you know, the local service airlines were originally 
authorized by the Civil Aeronautics Board for the purpose of bringing 
to the smaller cities a good air transport service, and they have done 
that. They have been in operation, I would guess, now since 1946, 
and some of them actually did not get underway at all until about 
1948 or 1949. 

Since that time they have done what I certainly regard—and I think 
I would say our association regards—as a remarkable job of providing 
service and developing traffic. There are many cities which the local 
service carriers serve where they move the entire population of the 
city every year. For example, they go into a town which has 2,500 
people in it, and they will take 2,500 passengers out of there every 
year, a much higher percentage, obviously, than you get from the 
larger cities. 

Of course, they are specialists, intended to be specialists, in the pro- 
vision of service to small cities. They have done a good job at that. 
Their traffic has been developing very well, and we expect the local 
service lines to rapidly become not only a very useful but a financially 
solid part of the air transport industry. They have permitted the air 
transport industry to extend its usefulness to many cities it otherwise 
could not have done. 

Mr. Dotiiver. Has your association given any thought or considera- 
tion to any legislative proposal which might enhance the possibility 
of the further development of local service ? 

Mr. Treron. As a matter of fact, we have not at the present time. 
I am not aware of the need at the moment for additional legislation to 
help the local service airlines. However, I am, of course, in constant 
contact with that class of carriers as well as with others, and I am in 
a constant effort to determine what their needs are. Therefore, I 
want to emphasize what I said, “at this time,” because we may well 
come forward at a later time with legislative suggestions which would 
be helpful. 

Mr. O’Hara. Will the gentleman yield ? 

Mr. Douiiver. Yes. 

Mr. O’Hara. Of course, these local carriers have been up against 
a bad situation, and that is the development of an airplane which 
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would meet their needs as the successor to the DC-3. Has the gentle- 
man’s organization given any comfort to the local airline carriers they 
represent in helping them in this regard ? ; 

Mr. Tieton. We have tried in the past to do everything we can to 
solve that problem. We have recommended legislation on occasion 
which would provide for Government aid in the development of such 
an airplane, and we have provided some engineering assistance in 
working on the airplane. But I cannot really say that the Air 
Transport Association has made a significant contribution toward 
solving that problem. I wish we could, because it is a hard problem 
and it is one on which their development very heavily rests. 

I will say that at the present time they are still putting up a struggle 
to get a better airplane to operate. 

Mr. Hate. Is it true that the most serious obstacle to the develop- 
ment of the local airlines is the absence of any appropriate vehicle? 

Mr. Tieton. I would think so. Jack Floberg, who, as you know, 
represents the Local Service Conference, which contains all of the 
local service carriers also, would like to comment on that, too, I 
believe. 

Mr. John F. Frosere (chairman, Conference of Local Airlines, 
Washington, D. C.). I would be glad to answer the specific question. 

Mr. Harris. For the record, will you identify yourself, Mr. 
Floberg ? 

Mr. Fioserc. My name is John F. Floberg. I am chairman of the 
Conference of Local Airlines. - 

In specific reply to the question which Mr. O’Hara asked, I spent 
considerable time in the last half of 1955 with the American aircraft 
manufacturers. There are about five manufacturers who are very 
much interested in the project of developing a suitable local service 
aircraft. There are others who are not the least bit interested in 
developing this particular type of aircraft, but we have interest 
enough to justify me in saying to this committee at this time that I 
anticipate within the immediate future, the very next few months, 
tentative designs from American manufacturers. 

Mr. O’Hara. Mr. Floberg, as you know, this committee has had a 
very sympathetic ear to the problems of our so-called local airline 
carriers. This committee spent some time last fall, among other 
problems, discussing with some of the great manufacturers of air 
equipment the very problem which we are discussing right now, the 
development of a type of airplane which meets this need. 

Just as you say, some of them are very much interested, and some 
have no interest and in fact frankly said they had no interest in such 
development. 

I think it is rather regrettable in this country that our own industry 
has not given more consideration to it, because I believe some of the 
foreign manufacturers are going to come up with exactly that type 
of plane, which will be outside the scope of our American industry. 

Mr. Hate. Will the gentleman yield ? 

The committee heard testimony last spring that the most hopeful 
plane for the short-haul traffic was being developed in Holland, I 
think. 

Mr. Froserc. That was true at that time. 

Mr. O’Hara. We saw that plane, and I do not believe it is what 
many of our local airlines would particularly want. Iam afraid that 
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it is not being built for exactly the local airline situation in our country. 
That is my own personal view. 

Mr. Frosere. Let me say that the interest of American manufac- 
turers in this project was tremendously stimulated by the action of 
the Congress last year in passing the permanent certification legisla- 
tion for the local carriers. A year ago when I came to this committee 
to talk about that legislation, there was not anybody in this country 
interested in developing that airplane. Now, when I stand here today, 
I can tell you that there are about five manufacturers who are very 
much interested in it. Whether they are interested enough to be 
pushed over the edge into the actual development project is the next 
question to be resolved. 

T expect to know within the next very few weeks whether I am going 
to come up to this committee, and to the appropriate committee on the 
other side of the Hill, with prototype legislation of the type that this 
committee has considered in the past to solve this very problem. This 
may be a major contribution to the resolution of the question that 
Mr. O’Hara asked and which I know all of you are interested in. 

Mr. Hinsuaw. This committee reported a bill under my sponsor- 
ship, which passed the House but did not pass the Senate. 

Mr. F.osera. Mr. Hinshaw, that was a prototype testing bill, really. 
I am talking about a prototype manufacture bill. We may be coming 
up with a different project. We will talk to this committee about 
that at the appropriate time. 

Mr. Harris. I might state in that regard, if the gentleman will per- 
mit, I understand the plane we saw when we were in Holland had a 
very successful initial flight in December of last year. I have a letter 
which was written to me as chairman of the committee explaining that 
this initial flight was a successful one. I believe 1 or 2 local service 
carriers in this country have contracted for them, and some of them 
will be on the west coast a little later on. 

Mr. O’Hara. That is very interesting. Mr. Chairman. 

Mr. Fiopere. One of them has an option for six of them, Mr. Harris. 
I noticed in the Aviation Daily this morning that a Miami operator, 
which is not a local service carrier but a carrier with which I am not 
familiar, has actually ordered two of those airplanes from Fairchild. 
I believe these are the first firm orders. 

The local service carriers are interested in that plane and, as has 
been pointed out by Mr. Hale, it is almost by default that they are 
very much interested in that airplane. 

Mr. Douuiver. Mr. Chairman, I want to pursue another line of 
inquiry with respect to the local service carriers. 

I think we all recognize on the committee that there are certain 
economic disadvantages and hazards and obstacles to be overcome by 
the local service carriers as an initial matter. That is to say, when 
a local service carrier is certificated it is like the long-distance car- 
riers, which in the initial stages had to have a mail subsidy which the 
Civil Aeronautics Board has authority to grant. 

From your experience, Mr. Tipton, in the air transport field, can 
you envision the time when the local service carriers would be able 
to sustain their own economic load without any assistance from the 
Federal Government in the way of mail subsidy? That is to say, as 
they develop traffic, will they be able to carry their own weight from 
the financial standpoint ? 
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Mr. Treron. The answer to your question is this: In view of the 
record those carriers have made, in developing traffic and in keeping 
their expenses down and in general running an efficient operation, my 
answer would be “Yes.” 

Clearly, I cannot put my finger on that date when they will be free 
from Federal aid, but that date will come, and it is not long off. 
Getting the best of equipment will help them, and the general develop- 
ment of traffic will help them. They have lots of problems, just as 
the domestic trunklines or the international carriers have, but they 
show promise of solving them. 

One point I would like to make in connection with the Irregular 
Carriers decision which the Board has just made is that I regard that, 
and I think the local service carriers regard that, as a very serious 
setback to them. As I said, the Board has permitted irregular car- 
riers to operate 10 round trips per month between any pairs of points 
those carriers choose. While it is not generally thought that that 
would affect the local service carriers su retanitiglty, those who think 
that forget that on many local service operations they have very high 
volume points, like Milwaukee-Chicago, on which they depend a great 
deal for supporting their entire operation. Those high-volume points 
will receive a part of those 10 round trips a month. 

In addition, most local service carriers have a peak on weekends, 
so they travel loaded and more than loaded extra sections on weekends 
between pairs of points, and from that they get revenues with which 
they can support the rest of their operation, and they can tend to re- 
duce sunny with it. Those weekend operations are just the sort 


of thing which will attract those irregular carriers which are o Tt 


the unregulated 10 round trips a month. Consequently, the loca 
service carriers are unquestionably going to be hurt in that fashion, 
and they are going to receive a setback in that way. 

I think it demonstrates again the unwisdom of deviating from the 
certification process. The local service carriers went through the 
process. They got their certificates. They did such a good job that 
this committee said they should have permanent certificates, and 
rightly so. 

As soon as those permanent certificates are granted and they have 
the right to operate as well as all the obligations of operating, the 
Civil Aeronautics Board makes possible the establishment of com- 
pletely unregulated competition right up and down their backs. 

Should I terminate now, Mr. Chairman ? 

Mr. Dotiiver. That is all the questions I have. Thank you, Mr. 
Chairman. 

Mr. Harris. In view of the fact that the House is in session and 
you will require a little more time, I think the committee will recess at 
this time until 10 o’clock tomorrow. I trust that we can start right 
on time, because the Under Secretary of Commerce will be here to 
follow Mr. Tipton. The committee is in recess until 10 o’clock to- 
morrow morning. 

(Whereupon, at 12:05 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Thursday, January 19, 1956.) 
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THURSDAY, JANUARY 19, 1956 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE 
ON INTERSTATE AND ForerIGn CoMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The subcommittee will come to order. 

The witness is Mr. Tipton. 

Yesterday when the committee concluded its session Mr. Tipton, 
president of the Air Transport Association, was the witness before the 
committee and had not concluded his testimony. 

Mr. Tipton, we will be glad for you to resume this morning. I 
believe you had concluded, however, the particular point that you 
were discussing at that time and we are ready to move to another one. 


STATEMENT OF S. G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION OF AMERICA, WASHINGTON, D. C.—Resumed 


Mr. Tipron. I had just about concluded it. I had one or two more 
brief points I wanted to make about it. 

But first, I want to request the committee members to direct their 
attention to the chart of the international routes where we have cor- 
rected the map as pointed out by the committee, by inserting a polar 
route. 

Mr. Harris. Let the record be corrected accordingly. 

Mr. Tieton. Now, during our discussion of yesterday, at the end 
of it we were discussing the problems of the local service lines and 
questions have been raised as to whether the equipment that they were 
sing was the major problem that they encountered. 

I think it should also be pointed out that in addition to that, and 
in addition to other problems to which I referred, it does appear from 
their records that they have a further problem in that they are not 
being permitted to make at he present ime an adequate return in order 
to continue their development. 

As the committee knows, the local service airlines receive Federal 
uid. They receive it under the statute which says that they should 
receive Federal aid sufficient to meet their need to continue their 
development as a part of the air transport system of the United 
States. 
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Actually, they are not receiving Federal aid in near those amounts 
and a few "examples will indicate the seriousness of the subject to 
which I am referring. 

After about 9 years of operations the local service industry has an 

»arned surplus of minus a half million dollars. 

Last year on a gross business of $60 million they had a net profit 
of a little over $300 ,000. That you will recognize immediately as half 
of 1 percent of gross. 

Mr. Harris. Did that include the mail pay subsidy that was given 
to them ? 

Mr. Treron. That is right; those figures include the subsidy and 
the total revenues of the local service airlines, including the subsidy, 
were suflicient to cover their expenses as an industry and give them 
a profit of only $300,000 on $60 million forth of business. 

In other words, one-half of 1 percent on gross sales. 

And if you apply that as an example to “the acquisition of equip- 
ment, which we recognize is one of their major problems, it would 
actually, if they devoted all their earnings, it would take them 250 years 
to replace their DC 

Now this is a Seti which is serious because when they are 
dealing on that thin a margin, it is difficult to do any long-range plan- 
ning, to do any experimentation or to do anything of that sort which 
helps their progress. 

This is not a question that I am bringing to the committee’s attention 
for the purpose of requesting any legislation. We have brought this 
matter to the attention of the Civil Aeronautics Board, they have it 
under study, and we are extremely hopeful that they « can correct 
this situation which is actually impairing the development. of the 
local service airlines. 

Mr. Hrnsuaw. Mr. Tipton, during the period of the growth of the 
air carriers, namely, from 1929 to 1939, and then after the war, that 
same thing was given consideration by the Board, after enactment of 
the act of 1938, ‘and by the Commerce and Post Office Departments 
before that, was it not ? 

Mr. Tipron. It was; yes. 

Mr. Hinsraw. And they were permitted to earn and retain enough 
money to purchase equipment and that, as I remember it, w as the basis 
for both the building of the aircraft industry and the air carrier 
industry, so that they were able to serve the Government and our 
war effort promptly and efficiently at the opening of the war in 1941. 

Mr. Treron. That is exactly right, Mr. Hinshaw. The airlines, 
shall we say the trunk airlines, during their developmental period 
certainly did not have high profits, but they had profits as an industry 
greater than one-half of 1 percent on sales. 

That permitted them, as you say, to finance their equipment. 

“ven at that point it was a great str uggle to do so. 

Mr. Hinsuaw. As I remember, we entered World War IT with about 
three-hundred-and-sixty-or-some-odd aircraft, mostly DC-3’s, some 
Lockheed Lodestars, and half of them were immediately taken over by 
the Government. 

Now, I believe the logistics plans of the Defense Establishment at 
the present time call for taking over some proportion of the airlines 
fleet for logistic purposes. Is ‘that not true? 
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Mr. Tirron. Yes; at the present time there is a definitely established 
mobilization plan which is a public plan about which we can talk. 

Three hundred ofthe best airplanes the airlines have are required 
to be prepared to enter military service on 48 hours’ notice And that, 
as you can see, with the price of airplanes now, is an investment of 
over $300 million that the airlines are maintaining for the Govern- 
ment: in effect, as well as the operating cost which the Government 
would have to undertake. 

Mr. Hinsuaw. That would resolve itself right down to the question 
of keeping that equipment new and modern, and in order to keep it 
new and modern they have to have funds with which to make down- 
payments on aircraft, even though the balance of it is borrowed, do 
they not? 

Mr. Tieron. That is right. 

Mr. Hinsuaw. That is one of the difficulties that you are experi- 
encing at the present time. 

The Board has insisted on certain things in connection with air- 
craft so that the profit on the sale of their old aircraft has not been 
able to be retained by the carrier to make the downpayment on the 
new airplanes. 

Mr. Tipton. That is right. 

The Board now, currently, has this very problem under considera- 
tion as a result of presentation by the local service airlines and we are 
very hopeful that they will take it seriously and alter their policy with 
respect to the local service airline profits. 

Mr. Hinsuaw. I believe the question is in connection with whether 
or not a profit on the sale of a secondhand airplane, made by a local 
service, or any other carrier, may be retained in the business as a capital 
gain rather than as an operating profit. 

Mr. Tipton. That is one of the problems that has been causing diffi- 
culty. The reduction of the Federal aid by the amount of the book 
profit made on the sale of an airplane. This is true of all airlines. 

I think that the policy the Board has followed in that respect is a 
questionable one. Obviously there is much discussion that could be 
had on that subject, but 1 point is most important, and that is that all 
airlines, local service, trunkline, international airline, all of them, when 
they sell a piece of equipment they may make a profit on it, but at that 
same time they have to buy a piece of equipment which may cost 4 
times as much as the airplane they sold. 

Mr. Hinsuaw. That is quite correct, and I am very much in sym- 
pathy with their retaining capital gains as a capital asset and not as 
income from the standpoint of the mail pay, or otherwise, both for the 
local service and other carriers. 

Mr. Tipron. That would be very helpful in the development of 
new equipment. 

Mr. Harris. Is it not true that appropriations were made in recent 
years for a fund to be made available to the air carriers for conversion 
of their planes which you spoke of a moment ago? 

Mr. Tipton. I am not sure of the exact amount, Mr. Harris, but 
that is true. We enter into contracts with the Government to convert 
the transports that we are holding to go into military service. 

The conversion of each airplane is done under contract with the 
(yovernment. It is not a substantial conversion of the airplane, but it 
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is sufficient so that on 48 hours’ notice you can go any place in the world 
with the airplane. 

Mr. Harris. As I remember that, when we had that matter before 
the Appropriations people, the purpose of it was to have so many 
planes that are ready, being used all the time, so that we could have 
more efficient operation than we had when the Korea fiasco started. 

I thought the record should show that that is not all done by the 
airlines by themselves. 

Mr. Treton. That is right. 

Mr. Harris. Congress is appropriating funds for that purpose / 

Mr. Tieron. That is right. 

Mr. HinsuHaw. I recognize that fact. Of course, the Government 
would have to pay for the conversion of the airplane for Government 
use, but in the meantime the appropriations for the purchase of new 
aircraft and for the maintenance oF the aircraft are not paid by the 
Government. They are paid through use in commerce by the people 
of the United States. 

Mr. Harris. Of course, I recognize that. It is not any argument 
I was trying to provoke. I thought the record should show since 
the matter was brought up, that this matter has been given thorough 
and careful consideration and I believe a mutual accord has been 
reached on that. 

Mr. Treron. Yes. 

Now, to proceed with a few more points, with respect to the regula- 
tions and with respect to the treatment under this regulation of irregu- 
lar carriers, I had virtually completed the discussion of that and I 
have a few more comments to make. 

At the time we broke up yesterday we were discussing particularly 
this problem that affects the air transport system, and which I take 
it affects any transportation system that has service obligations. 

All of the airlines are affected by this characteristic. They have a 
rather high percentage of low volume points where the profits from 
traffic in and out of those points are either nonexistent—in other 
words, they are loss points—or the profits are very modest. 

Now, every airline makes up for those loss points by operating be- 
tween the heavy volume points on which larger profits can be made. 
It is a balance of the system in which the heavy volume points make 
up for the loss on the light ones. 

Now, that causes a great difficulty. If there is a group of carriers, 
as there are in the irregular carriers, that are perfectly fee to opeate 
only between the large volume points and ignore the small ones, the 
problem hits us in two ways: 

One, it drains the traffic off on which the whole transportation 
system depends, and two, at the same time it permits rate-cutting by 
those who have those advantages. 

That is a particularly difficult problem as it relates to the irregular 
carriers. 

I would like to point to this chart as an illustration of that, the 
way that happens. This is pretty much the standard operation of 
irregular carriers. 

New York, Chicago, San Francisco; San Francisco, Los Angeles, 
Dallas, New York; Miami, New York; Miami, Chicago. 

The finest routes in the country. Those are the routes on which 
the bulk of the irregular operations are conducted. You contrast 
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that with the operations of the certificated carriers who have service 
obligations and it demonstrates the number of points that they must 
serve as part of their total system. 

That indicates the necessity of maintaining the service system as it 
was established by Congress, because the certificate system is the only 
way that you can keep that balance in the industry which assures serv- 
ice to the small points and provides for the maintenance of that service 
based on a balancing between those small points and the large ones. 

Mr. Hinsnaw. Mr. Tipton, the point has been raised by others that 
the fares can be as low as the irrregular carriers make them because 
of less service and less expenses and so forth, but I would like to 
ask you if the larger carriers, if the certificated carriers were to engage 
in a third class of service, that is to say, nonscheduled, 100 percent 
load factor service, could they not charge as low rates between Los 
Angeles and New York and Los Angeles and Chicago and make a 
profit as these people do? 

Mr. Tieron. I would not have the slightest doubt, Mr. Hinshaw, 
that the carriers that are now certificated to operate the routes, for 
example, on that map, if they restricted themselves to the red lines 
and had no service obligations to serve the points in between, they 
could unquestionably reduce their cost to a point where I believe 
they could charge less than the irregular carriers have been charging 
in the past. I would have little doubt of that, because that is the 
cream of the air transport business. 

Having those long hauls and having the high volume on your air- 
planes is the way to make money in the air transport business. That 
is one of the reasons why the Congress established a certificate system, 
because it was perfectly plain that any businessman, without having 
the obligations of a certificate, would devote himself to the places 
where he could make the most money, and thus, by that very economic 
fact, he would deny service to many of the cities in the country that 
are clearly entitled to it. 

In futher support of the certificate system, I would like to point out 
one argument that has been made against it, that has been so often 
reiterated that it should be met even though briefly at this point. 

That is the certificate system which has been in effect for these 
17 years has resulted in a monopoly. The word “monopoly” is usually 
used to imply that the air transport system so created, has been a 
monopoly, and the fact that is usually dragged out to support that 
allegation is that while there were 16 trunklines in 1938, there are 
now only 13. 

Now, actually, when you look into that you find that while there were 
16 trunklines in 1938, actually, when you consider the local service 
carriers as part of the air transport aren and they surely are, you 
have not 13 now, but 26, as contrasted with the 16 in 1938. 

But, actually, the argument is more easily answered than that, 
because under the certificate system that the Board has been admin- 
istering they have made every effort during the years that the certifi- 
cate system has been in effect to strengthen the smaller trunklines, 
make good, solid operations out of them, and good public servants 
out of them, rather than seeking to compound the number of carriers 
that are in the air transport business. 

Here you have an example of 4 of our smaller trunklines as they 
were in 1938. 
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Here is Western that began in San Diego and went up to Great 
Falls, a very thin route. 

The same could be said of Continental between El Paso and Denver; 
Braniff between Brownsville and Chicago, and National, you will 
notice, was a disconnected airline. It had an operation from New 
Orleans to Jacksonville, and another from Daytona Beach to Miami. 

Let us see what has happened to those under the Board’s policy of 
strengthening those carriers to make good economic units out of them, 
and good public service units out of them, instead of attempting to 
create more and more carriers in the air transport business. 

You will recall National was New Orleans, Jacksonville, Daytona 
Beach, Miami. 

Now, look at a good sound carrier prepared to give good sound 
competition to anyone it faces, and in a position where it operates 
without subsidy, making a reasonable profit to develop its equipment 
and other service on it. 

Here you have Braniff which has been greatly developed by the 
Civil Aeronautics Board, and recently extended as you know, into 
Washington and New York. Contrast that with the smaller carrier 
that started in 1938. 

Braniff is now a good, solid operation, which, as I say, can provide 
good competition and provide a good public service. 

There you have Continental and Western, which were such small 
carriers in 1938. Here is Continental strengthened by those opera- 
tions in this area extending into Chicago. 

Here is Western extending up the coast here to Minneapolis and 
Rochester here, and up into Canada in this operation. 

Those carriers, all four of them, no longer need subsidy to operate, 
and they are providing a vastly improved service and vastly in- 
creased competition for the other larger carriers in the air transport 
system. 

Now, that is what has been done instead of adding a vast amount of 
new individual operations to the air transport system. 

Mr. Harrts. There have been mergers of several of those smaller 
companies ? 

Mr. Tipton. That is right. The changes that I showed there were 
the result, not only of added routes, but also of mergers. 

For example, in the case of Continental that shows not only their 
new routes, but also their merger with Pioneer. 

In the case of Braniff it shows not only their new routes, but their 
merger with Mid-Continent. 

So it has been accomplished in both ways to strengthen the in- 
djvidual units in the system, a very important contribution that the 
Board has made under the certificate system. 

Mr. Hinsnaw. In addition, I would say has given very much better 
service to the people who live in the vicinity of the stops of those 
carriers. 

Mr. Tieton. That is right. 

Inevitably, by strengthening those carriers and making them in a 
position to buy better equipment and more modern equipment, they 
can give a better public service, a service which I think the whole 
industry can be proud of. 

Now, as a very last point, stated briefly, we do hope that the com- 
mittee will accept and approve the provision in both bills which re- 
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stricts the extent to which exemptions can be issued from the cer- 
tificate system, because it is necessary to bring the certificate system 
hack into effect as it was in the beginning, in order to avoid not only 
the difficulties that I have already mentioned, but this inequality of 
regulation which now prevails between the irregular ane regular 
carriers. 

At this point I would like to refer for the purpose of the record 
to one statement in Mr. Rizley’s presentation with which I completely 
disagree as a matter of law, and I wish to state it. 

In the course of his statement he said that an amendment which 
appears in those bills permits the Board in writing a certificate of 
convenience and necessity to state the service to be rendered. 

It was Mr. Rizley’s opinion that this would permit them to author- 
ize an airline to conduct a service which was restricted to coach 
service. This appears on the last page of Mr. Rizley’s statement. 

I believe in making that statement he was not giving proper weight 
to a further provision of the act which is not amended and left in as 
it was, which says that the Civil Aeronautics Board, in writing cer- 
tificates, cannot restrict the accommodations, equipment, or other 
facilities that an air carrier may provide. 

That was put in by the Congress in order to give carriers the leeway 
to manage their airline and run their airline in those respects without 
restrictions. 

It is a provision which is clearly a sound one. 

Now, that provision, in our opinion, would prevent the Board from 
restricting a certificate to the operation of coach service, because the 
operation of coach service is a function actually of your equipment. 
It is marked now by high density setting and by special characteristics 
of service so that in order to restrict a certificate to coach service, the 
Board would have to restrict the type of equipment an operator could 
use, and that we do not think the Board can do under existing law, 
or under the proposed bill, and we surely would raise our voices in 
opposition if any proposal is made to change that very important 
sentence. 

Now, I would like to comment briefly on another major point as 
it is brought up in this legislation and that is the provisions of the bill 
which deal with the scope of the economic and safety regulations 
exercised by the Board and the CAA. 

At the present time, as far as safety regulation is concerned, the 
statute is unclear as to the extent to which the Board can regulate 
from a safety standpoint. 

For example, whether a purely intrastate operation can be regu- 
lated from a safety standpoint. 

Now, the courts, in construing the existing law, have in effect held 
that the Board’s safety regulation power is all inclusive and that a 
purely intrastate operation is covered. 

That, of course, is as it should be since you cannot draw State lines 
as far as safety is concerned because an intrastate airline can clearly 
affect the operations of one that is operating interstate. 

The courts have so held. This legislation would clarify the statute 
in accordance with those court decisions. We think they are sound 
provisions. wate 

Now, to turn to economic regulations, we have a somewhat similar 
problem as far as the scope of economic regulations is concerned. 
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The Board’s economic regulations quite clearly cover the interstate 
traffic, the traffic moving from State to State over an interstate air- 
line. About that there is no question. 

There is a question as to the applicability of the economic regula- 
tions to the intrastate traffic on an interstate airline. 

Now, the effect of the provisions of this bill would be to give the 
Civil Aeronautics Board control over the interstate carrier without 
regard to the characteristics of the traffic he is carrying, so that there 
will be no possibility of duplication and conflict as between State 
regulatory agencies and Federal regulatory agencies in regulating 
the same carrier. 

That provision of the legislation we strongly endorse because we 
have had such duplication and conflict, and it is wasteful not only 
from the standpoint of State and Federal Governments, but also 
from the airlines and the public, as well. 

Now, the problem comes up also in connection with an airline whose 
operations, whose physical operations are wholly within a single State. 
The statute at the present time would cover such an airline, in our 
opinion, insofar as he carried interstate traffic, because he is then a 
part of interstate commerce and the law is calculated to cover that 
operation. But if he restricts himself solely to the movement of 
traffic intrastate, and the airline itself, its physical operation, is 
wholly intrastate, then it is questionable under the statute as to whether 
he would be covered by the Federal economic regulation under the 
bills as they are pending before the committee. The bills would pro- 
vide that he was not covered by Federal economic regulations. 

We would like to recommend to the committee that they review that 
particular point, because it is quite clear that a purely intrastate 
airline can have a drastic effect upon the interstate air transport sys- 
tem by all manner of competitive actions in which the intrastate 
airline would be completely free of regulation, while the interstate 
airline competing with him within that State would be subject to strict 
rules laid down by the Federal Government. 

That has happened in the past. It has caused problems; it has 
caused litigation, and we would hope that the committee would con- 
sider revising the legislation in the way that we have set forth here 
in our written statement. 

I have only a few points to touch on briefly. 

The next one relates to provisions of the bills which would give 
the Board power to require extensions of service by an airline. In 
other words, as an example, they would require a carrier to extend 
his service from Chicago to Seattle, something like that, even though 
he did not want to do it. 

The Board is given that power under these provisions. In the first 
place, the provisions themselves are not quite clear as to their scope, 
or as to their effect. 

At the present time, under the Board’s decisions, and with some 
support from court decisions, the Board has the power to require an 
amendment to a carrier’s route, but the Board has held that under 
existing law it does not have the power to completely change the 
character of the airline services. 

Now, that being the existing law, the question is raised with us as 
to what does this new law, this new mandatory extension provision, 
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permit the Board to do? Would that permit them to change the whole 
character of the airline service ? 

If it does, then we think it goes too far, because the public service 
obligations of the certificated carriers are already heavy and we do 
not. believe that the Board should be permitted to go to these lengths 
as might be provided here, and impose further pitts service obliga- 
tions over a completely new and different operation. 

So we hope that the committee will examine that provision very 
carefully from this standpoint before approving it. 

Now, I will come to the question that was subject to some discussion 
yesterday, and that relates to international agreements. The provi- 
sion of H. R. 4677 deals with three types of agreements: 

First, an agreement which generally grants to foreign air carriers 
the right to serve the United States. 

In the case of that agreement the bill provides that it must be rati- 
fied as a treaty. 

The second type of agreement is an agreement which sets up 
international organization for the regulation or coordination of 
aviation. 

That type of agreement also is required to be ratified as a 
treaty. 

Now, in the case of those two types of agreements we find no 
objection to that provision. Surely in the case of an agreement 
of that consequence, in either one of those cases, it would be ap- 
propriately ratified as a treaty. 

As a matter of fact, the International Civil Aviation Conven- 
tion isa treaty; it does set up such an organization. 

We worked for a number of years on a multilateral transport 
agreement which would, if it had been completed and agreed to, 
have given some rights to foreign carriers in the United States 
on a general basis. It was being prepared as a treaty and the 
persons working on it recognized that. 

In those two cases, therefore, we could see no objection to mak- 
ing these requirements. 

The amendment also recognizes a third type of agreement, the 
bilateral air transport agreement, on which practically all of our 
international routes are based. It recognizes the propriety of con- 
tinuing to establish those routes on the basis of bilateral agree- 
ments and provides that they must be sent to Congress for infor- 
mation within 30 days after their finalization. 

We also see no objection to that type of provision. 

Now, we come to a further pabbdet that Chairman Rizley de- 
voted a lot of attention to. In view of the fact that Chairman 
Rizley completely explained the state of the existing law on the 
regulation of overseas and international rates, it will not be nec- 
essary for me to go into the background. That has already been 
adequately covered. 

The airlines have studied this in the past and, of course, they 
have had a great deal of experience in meeting their rate prob- 
lems, both in the International Air Transport Association and in 
direct relation with foreign governments. 

Unfortunately, at the present time, the airlines are not in agree- 
ment as to how this particular problem should be dealt with. They 
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are not in agreement as to whether the Civil Aeronautics Act should 
be amended to give such sweeping rate control in the overseas and 
international field to the CAB. 

For that reason, I am not prepared to make a recommendation 
to the committee on that. 

Mr. Hrnsuaw. Mr. Chairman, I think it is a very important 
point, and I think that it would be advisable for us to hear from 
such people who oppose and such people who are in favor of such 
a provision in order that we may obtain again the pros and cons 
on the subject and brought up to date. 

If the president of the Air Transport Association is willing to 
tell us, or arrange to have both sides represented to appear, why, 
we may be able to make a better decision on the matter. Do you 
not think so? 

Mr. Harris. As I see it, and I share the gentleman’s views, we 
want to get all the information we can. If there is a difference of 
opinion on the items, I think there should be some way to resolve 
it. Should it be resolved in a meeting I think it would be help- 
ful to the members of the committee. 

Mr. Tipton. We will be very glad to do that, Mr. Harris. I will 
take this up with the various airlines that are affected by it and have 
expressed views on it, review the situation with them, and in any 
event make certain that the pros and cons on this issue are brought 
before the committee. 

Mr. Harris. In that regard, you mentioned a moment ago that 
inasmuch as the Chairman of the Board had already stated what the 
provisions of the law are, you would not go into that again. Do we 
gather from that that you agree with what he said as to existing law / 

Mr. Tipron. I can’t say that I agree completely with all his com- 
ments on existing law, but his statement of the provisions of existing 
law, I would agree with. 

Some of the opinions, which he derived from the existing law, I 
don’t agree with. One is important, I think so important I probably 
should mention it. In reviewing the chairman’s statement, I do be- 
lieve that he did not give sufficient importance to the great power the 
Civil Aeronautics Board has in the approval or Gueappadias of the 
agreements made by the International Air Transport Association. 

The CAB, as well as other governments in the world, must approve 
those agreements, and those agreements contain the rates that are to 
be charged. The Board has often exercised the power in that connec- 
tion to say that this rate is too high, or this rate is too low. 

So that I did want to make that clear, because I did not believe the 
great power that is implicit in that particular procedure was ade- 
quately emphasized. 

Mr. O’Hara. May I inquire, Mr. Tipton, at that point: Is the power 
of the Board in the nature of a veto of the proposal or rate? 

Mr. Tieton. That is right. 

Mr. O’Hara. Or is it empowered to change or to suggest what it 
would concur in? 

Mr. Tieton. The power is one that works like this: Agreements of 
that sort are submitted to the Board for the Board’s approval. If 
the Board for any reason does not like the agreement, does not like 
any of the rules provided, or rates provided, they can disapprove it. 
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If they think it is all right at the time they are acting, they can ap- 
prove it, 

Also, even after an agreement has been approved if the Board later 
decides on reexamination or on the basis of new facts, that the agree- 
ment is not a sound agreement, they can disapprove it even though it 
has once been approved. 

So their power is very extensive in that respect. 

Mr. Hinsuaw. They have the power in giving their disapproval to 
state what they would approve of ? 

Mr. Tipron. Yes. I would say they did. It is not spelled out in the 
statute. 

Mr. Hinsuaw. Have they ever done it ? 

Mr. Treron. I never handled one of those LATA agreements, and, 
consequently, 1 am not an expert on the exact procedure that is fol- 
lowed. 

I think that the Board follows informal procedures in consultation 
with the carriers concerned, but I have never attended one and, conse- 
quently, 1 do not know what procedure the Board actually follows. 

Mr. Hinsuaw. | think, Mr. Chairman, even though the carriers are 
not in agrement on the subject that Mr. Tipton might very well con- 
sider a couple of questions that have to do with the possibilities of 
procedure and if the Board were empowered to fix rates. I believe you 
can do that as an attorney, can you not ? 

Mr. Tipron. Yes; I will be glad to consider any question you put. 
| will answer it if I can. 

Mr. Hinsuaw. I believe it was intended by the Board, through Mr. 
Rizley, that if the Board had the power to fix rates that it would also 
have the power over the foreign carriers’ rates into the United States, 
and out of the United States. 

Now, I may be wrong in that, but I think I remember it that way. 

Mr. Harris. As I recall, he is asking for that authority. He is ask- 
ing for section 16 of one of these bills which he claims would extend 
to the Board that authority. 

Mr. Hinsuaw. That is right. 

Mr. Treron. As I understand the proposal, it would provide that 
the Board cannot only regulate the rates of the United States-flag car- 
rier in the same way that they can regulate rates for domestic opera- 
tion, but also it would give the Board power to suspend the rates and 
reexamine the rates of a foreign-flag carrier serving the United States 

Now. I think, as background to that particular thing, it should be 
recognized that most foreign countries reserve the right to suspend 
our rates; that is, to suspend the rates of a United States-flag carrier 
coming into that country. 

So that I do not believe the Board would be doing anything that is 
not pretty well established in the international field now. 

Mr. HinsuAw. They might have the power to suspend the rates, but 
do they have the power to fix the rates except through IATA and their 
agreement, or disagreement ? 

Mr. Trrron. Now, on foreign carriers, I am uncertain. 

Can you answer that question ? 

This is D. W. Markham, assistant general counsel, ATA. 

Mr. Marxuam. I am not sure that I understood the question, Mr. 
Hinshaw. You say can they fix the rates of foreign-flag carriers now ? 
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Mr. Hinsuaw. Mr. Tipton said that they had the power in foreign 
governments to suspend the rates that might be charged by a United 
States-flag carrier. At the same time, of course, the corollary question 
would be: Do they have the power to fix the rates of the United States 
carrier except through an IATA agreement ? 

Mr. Marxuam. My impression is that at least some countries do 
have that authority. 

Now, whether it is ever exercised in exactly that way, I am not clear. 
My impression is that there are some governments which have statu- 
tory authority comparable to that given in the Civil Aeronautics Act 
to fix the rates of carriers coming into the country. 

I believe, for example, the Canadian Air Transport Board has that 
authority, but whether they ever exercise it in that fashion, I am not 
sure. 

Mr. Hinsnaw. I will ask you both: In the final analysis is it not 
true that the rates must necessarily be fixed by an agreement between 
the various carriers? The foreign carriers concededly are government 
or quasi-government organizations. 

Now, if one country reserves the right to set one rate and another 
country reserves the right to differ with that rate and set another, the 
only possible way of getting at what the rate shall be and what should 
be charged is by sitting down and agreeing, is it not ? 

Mr. Treron. There is no question about that, Mr. Hinshaw. 

In the international field, if [ATA were not there and, therefore, 
all of the airlines were to have their rates fixed by their respective 
vovernments, the situation would be absolutely chaotic. 

Mr. Hinsnaw. That is what I think. It would turn the rate situa- 
tion into an ICAO convention. 

Mr. Tipron. There is no doubt that, fixing the rates through IATA 
by agreement among the carriers is absolutely essential to maintain 
any kind of a rate structure at all. 

Otherwise, if it were not for that type of rate fixing, which, as the 
committee knows, prevails in the shipping field and has for many 
years, if it were not for that, I do not know how you would ever get 
your rates fixed because you never could get agreements on govern- 
ments unless you had a multilateral meeting every 6 months. 

Mr. Hinsuaw. That is my conception of the thing, and I do not 
believe that the procedures of the Civil Aeronautics Act and Civil 
Aeronautics Board are at the present time, and under this legislation, 
certainly. as flexible as would be needed for the purpose of setting 
international rates in conjunction with other carriers of other 
countries ? 

Mr. Tieton. As I said, the carriers are not agreed on the ultimate 
question here, but one I would be quite sure they would agree on would 
be the fixing of the rates by agreement of carriers must not be im- 
paired. That is, this legislation should not affect or hamper the 
operation of the conference system of making rates. 

On that there is no disagreement. 

Mr. Hrvsnaw. Let us look at it and see. You say the fixing of 
rates, that is the fixing of rates to be offered to the various governments 
for approval, that istosay the agreement.  — : 

Now, the agreement is made in IATA which is eighteen-twentieths 
or sixteen-eighteenths, something like that, government or quasi- 
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government, so you would assume naturally that the other 16 were in 
agreement. 

Now for us to come along and try to set another rate than is set in 
IATA would be silly, would it not? There would be no rate agree- 
ment. 

Now, we can disapprove of the rate, of course, and throw it into an 
open situation and immediately cause them to sit down together right 
away and say “Let us work it out.” 

Mr. Tipton. That latter example has happened, on which the Civil 
Aeronautics Board has said, “We think the rates set are not right, 
for one reason or another,” when IATA agreement was presented to 
them, 

They have, therefore, either officially disapproved it or have stated 
in advance that they were going to disapprove it. 

Now, that has created, of course, a difficult situation for the carriers. 
It has permitted them to get back together and seek to establish a 
~ystem of rates that can be approved. 

But that is the only way you can do it. 

Mr. Hinsuaw. Do you think that the placing in the Board the 
power of fixing these rates, not a minimum rate, but the rate that 
should be charged for any class of service, either in the North Atlan- 
tic, or elsewhere, would strengthen the hand of the carriers, or in any 
way strengthen the hands of the Government in dealing with the 
matter—I think Mr. Rizley said strengthen the hand of the carrier— 
to the point where it would be to the advantage of the United States? 

Mr. Harris. If the gentleman will permit, I believe Mr. Tipton 
mentioned a moment ago that he was in a rather delicate position 
right now, not being able to make any definite statements along the 
lines involved in this question, because he would want to take a poll 
of the members of his association. 

Did I understand you correctly ? 

Mr. Treron. That is right, Mr. Harris. 

Mr. Harris. I am in accord with Mr. Hinshaw’s suggestion a mo- 
ment ago that you go to your members and get yourself cleared where 
you or a committee of them can come back to us and let us know what 
your position is. 

Mr. Tieton. I think on the very good question that was put to me 
by Mr. Hinshaw, I would like to think about that and to work with 
the carriers on it, because that is a very important question as to 
whether it will strengthen the hand of the carrier, or strengthen the 
hand of the Government. I am not sure that I can answer that right 
now with any feeling that I am representing the views of the carriers. 

Mr. Harris. Will you Pe this in mind, Mr. Tipton: 

As I recall, the record will show that Mr. Rizley, the Chairman of 
the Board, said it was not their intention whatsoever to disturb the 
conference procedure. They were asking for this additional author- 
ity, number one, because other governments hold such authority over 
our international carriers. 

And, number two, is that once there is an open rate situation the 
foreign carriers can set any rate they want to and put our carriers 
at a disadvantage. 

So keep that in mind at the same time, and see whether or not your 
association agrees with what he says. 





238 CIVIL AIR POLICY 


Mr. Hinsuaw. I would suggest, Mr. Chairman, that if the Board 
were to set the rate, that our carriers could not meet the competition 
until the Board withdrew the rate, or canceled their proceedings by 
which they set the rate. There would not be an immediate oppor- 
tunity to meet any foreign competition of a rate character that was 
suddenly thrust on them. 

Suspend rates is the term I want to use. 

Mr. Harris. I want you and your organization to thoroughly search 
this matter. 

In that respect, in connection with this foreign rate problem, be- 
cause of its difliculty—and it is a difficult situation, as far as this 
committee is concerned, and I think your organization and most every- 
one else—I am somewhat impressed with the idea if other governments 
or foreign governments hold the power, authority or control over ou 
international carriers as to the question of regulation of the rates, 
why should we not hold the same authority over ‘theirs 4 

I can see something to the contention that it might strengthen the 
hands of our carriers at these conferences, but there was some criticism 
before the committee on various grounds. 

It seems you just said you do not believe that your carriers who 
are members of our association are all in accord. So we have to look 
to the Board and the carriers for information and advice on the 
problem. 

I think everyone recognizes that. I wonder if it would not be 
appropriate to suggest to you, or to recommend rather forcefully, 
that you also sit down with Mr. Rizley, Chairman of the Board, as 
soon as you can in an effort to reach some ‘kind of agreement which you 

‘an recommend to this committee when you come back to us with your 
Seathin information after consultation with the members of your 
organization. 

Of course, if you cannot do that, perhaps you could report back to 
this committee that you have been unable to arrange a meeting, and 
then we will see what we can do about it. 

You may not like that suggestion; I do not know, or it might be 
putting you on the spot, so to speak, but it seems to me that is one way 
we might be able to get some results. 

Mr. Tirron. I appreciate that suggestion, Mr. Chairman, and will 
be glad to make every effort to do it, because I think that we all must 
recognize that this is an important question, and that we also must 
recognize that we do have an obligation to bring to this committee 
our best experience and our best facts, our best opinion on the subject. 

I do not know whether an agreement is possible, or not. If it is not 
an agreement at least we can ‘bring to the attention of the committee 
the precise ground on which we are disagreeing. 

Mr. Harris. I think in view of that I wondered if it perhaps would 
not probably be advisable to suspend now until you can come back a 
little later. 

Mr. Rothschild, Under Secretary of Commerce, is here. I am sure 
it will be a great inconvenience to him to come back. We would like 
to get to him 1 this morning. 

Mr. Treron. [had pe mer my statement, Mr. Chairman. 

Mr. O’Hara. May Task a question ? 

Mr. Harris. Mr. O’Hara. 

Mr. O’Hara. Mr. Tipton, a few questions on the same line. 
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Generally speaking, do our American carriers and the competing 
foreign carriers, we will say substantially the same group, have sub- 
stantilaly the same fixed charges for passengers and freight ? 

Mr. Tipton. That is right. 

i. O’Hara. Now, the one exception to that is the mail rate, is it 
not? 

Mr. Tipron. Yes. That is a rather marked exception, Mr. O’Hara. 

Mr. O'Hara. I just wanted to make that plain. 

Mr. Tirron. The American carriers receive substantially less for 
transporting their Government’s mail than the foreign government 
carriers are paid for hauling the same mail. 

Mr. Harris. Are there any further questions by members of the 
committee ? 

If not, we will suspend here with you and look forward to your 
return before the committee. 

Mr. Tipron. Thank you. 

Mr. Harris. Will you advise the committee when you feel you 
might be sufficiently prepared to come back ? 

Mr. Tirron. I will be very glad to and we appreciate greatly the 
attention the committee has giv en our opinions. 

Thank you. 

Mr. Harris. Thank you very much. We appreciate having you. 

(Mr. Tipton was supplied with the recommendations of Hon. Hale 
Boggs, and later submitted the following comments :) 


Ark TRANSPORT ASSOCIATION COMMENTS ON AGENDA ITEMS SUBMITTED BY 
Hon. Hae Boees 


At the conclusion of my testimony before your subcommittee on January 19 
of this year, you requested our comments on the various agenda items which 
had been presented to your committee by Mr. Boggs. Our comments follow, 
numbered to correspond with the list of items as submitted by Mr. Boggs. 

t. ‘Fhe last 2 years have probably seen a more intensive study of the policies 
and Iaws affecting civil aviation than any period since the mid-1930’s when the 
Congress was studying the various bills which eventually resulted in the enact- 
ment of the Civil Aeronautics Act of 1938. It will be recalled that in September 
1953, the President requested the Chairman of the Air Coordinating Committee 
“to undertake a comprehensive review of our aviation policy, and to prepare a 
statement of present United States policies in the primary areas of aviation 
interest.” Pursuant to that request, the Air Coordinating Committee (which 
included in its membership representatives of 11 executive departments and 
independent agencies) made an intensive study of aviation policies and, in the 
course of doing so, solicited the views of nongovernmental aviation groups. The 
result was a report published in May 1954, under the title, “Civil Air Policy.” 

Before the Air Coordinating Committee had completed its study, the late Sen- 
ator McCarran, who was one of the authors of the original Civil Aeronautics 
Act, introduced 8S. 2647, a bill which would have completely rewritten the Civil 
Aeronautics Act. In it Senator McCarran had collected virtually every change 
in the Original Civil Aeronautics Act which had been seriously proposed by any- 
one during the 15 years since its enactment. It was not the Senator’s view that 
each of the provisions of his bill represented a desirable change in the law. 
On the contrary, his objective was to bring together in one bill all of the legisla- 
tive proposals on this subject which he regarded as having sufficient merit to 
justify the attention of the Congress, and present the issues to the Congress for 
determination. 

Extended hearings on that bill were held before the Senate Committee on 
Interstate and Foreign Commerce during the spring and summer of 1954. The 
record of the hearings runs to nearly 1,300 printed pages. Because the hearings 
were concluded so late in the session that the committee did not have time to 
consider them and report out a bill, the chairman of the Senate committee ob- 
tained permission to have the staff of the committee make an analysis of the 
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hearings and file a staff report after the adjournment. A very competent study 
was made by the committee staff and was filed (S. Doc. 163, 88d Cong., 2d sess. ). 
In it the committee staff analyzed the principal issues raised and the evidence 
presented in the hearings concerning them. As a result of its analysis, the 
staff recommended a substitute bill which was introduced by Senator Bricker 
promptly after the opening of the’84th Congress (S. 308) and was also introduced 
in modified form (S. 1119) by Senator Magnuson, the chairman of the Senate 
committee. Hearings on these bills were held by the Senate committee during 
the first session of this Congress. 

The two so-called “omnibus bills” before your committee (H. R. 4648 and 
H. R. 4677) are generally similar to the Senate bills, although both contain 
modifications desired by their authors. However, both bills evidence a familiar- 
ity with the issues raised in the Senate hearings and with the solutions pro- 
posed in the study made by the staff of the Senate committee. 

It is evident from this brief history that, during the last 2 years, both the 
executive branch of the Government and the committees of Congress have been 
making a comprehensive review of the policies and laws affecting civil aviation. 
and of the various issues which have been raised concerning them. The process 
has been one of distilling out of the great mass of proposals and issues those 
which are really of current importance. It seems fair to say that the omnibus 
bills to amend the Civil Aeronautics Act now pending before both Houses of 
Congress contain the results of that distillation process. While the bills pro- 
pose a number of minor and technical amendments to the act, relatively few 
major issues are raised by the bills. Your hearings on those bills should, there- 
fore, permit your committee to make a fair evaluation of our present policies 
and laws affecting civil aviation. Our views on those issues were included in 
our testimony on the bills. 

2. We know of no basis for concluding that the Civil Aeronautics Act is an 
outmoded statute. The very growth which is referred to in the question is, we 
believe, convincing evidence that the statute was drawn with sufficient fore- 
sight, not only to permit, but to encourage the development of a certificated air 
transport system which would meet the needs of the Nation. As I indicated in 
my testimony on the omnibus bills, it is our belief that the development of the 
present certificated air transport system is a tribute not only to the soundness 
of the statute, but to the Civil Aeronautics Board and the industry. 

To be sure, the issuance of new-route authorizations has slowed down to some 
extent in recent years. That should have been expected. Once a route system 
blankets the more important and more obvious channels of commerce—in other 
words, the more complete a route system becomes, the less opportunity there is 
for expansion of that type. The actions of the carriers and of the Civil Aero- 
nautics Board, however, furnish convincing support for the proposition that the 
route system is still far from complete. The recently issued Annual Report of 
the Civil Aeronautics Board (for the fiscal year 1955) shows that over 2,000 
miles of additional domestic routes were authorized during that fiscal year, and 
more than 16,000 miles of new international and overseas routes. And, as the 
committee knows, very substantial additional new-route authorizations have 
been issued by the Civil Aeronautics Board since the close of the 1955 fiscal year. 

Moreover, the Board’s annual report indicates that over 200 new-route appli- 
cations were filed with the Board or reopened during the fiscal year 1955, and 
that, as of the end of that year, over 800 such applications were still pending. 
We can see in these facts no indication whatever that the statute is obsolete and 
outmoded and no longer serving its purpose of promoting and developing a sound 
air transport system. On the contrary, as I indicated in my testimony on the 
“omnibus bills,” we regard the certificate provisions of the Civil Aeronautics 
Act as perfectly sound and well designed to serve the developmental purposes 
for which they were intended. 

The comment made by Mr. Boggs in connection with this agenda item (refer- 
ring to the apparent reduction in the number of trunkline carriers) was, we be- 
lieve, based upon a misconception. The answer to his observation was included 
in my testimony on the “omnibus bills.” 

3. My testimony on the bills also included an answer to the third item sug- 
gested by Mr. Boggs. A more detailed answer is contained in the testimony 
given by Mr. Stanley Gewirtz, executive assistant to the president of this asso- 
ciation, before the Antitrust Subcommittee of the House Committee on the Judi- 
ciary in June of last year. His testimony is contained in the printed hearings, 
beginning at page 2534. 
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Both Mr. Gewirtz’s testimony and mine support the conclusion that the charge 
of increasing monopolistic tendencies in the air transport industry is wholly 
unfounded ; that, on the contrary, the certificated air transport system which has 
been developed under the Civil Aeronautics Act is a highly competitive one, and 
that the degree of competition has become more and more pronounced each year. 

4. We do not believe that the air transport system developed under the Civil 
Aeronautics Act has been discriminatory, geographically or otherwise, or has 
shown any tendency to restrict, rather than promote, the flow of commerce. 
The 1 prominent example of discrimination which can be found in the 17-year 
history of the act has been in the regulatory policies of the Civil Aeronautics 
Board with respect to the nonscheduled carriers. To superimpose upon the 
certificated system contemplated by the Congress a whole new category of car- 
riers, which are permitted to operate without obtaining certificates and which 
are freed of most of the public-service obligations provided for by Congress, is 
an obvious form of discrimination against the certificated carriers. That prob- 
lem was dealt with at length in my testimony on the “omnibus bills.” 

5. Government subsidies are playing a steadily decreasing part in the industry. 
In the beginning, all forms of the air transport industry required subsidy assist- 
ance in their developmental periods, just as other forms of transportation have, 
over the years, received, and some still receive, Government aid. Today, subsidy 
to the air transport industry is concentrated in four areas: the local service 
carriers, the international carriers, the helicopters, and territorial carriers. 
The domestic trunklines today are virtually 100 percent subsidy free, the inter- 
national carriers receive only 3.6 percent of their gross revenues from subsidy 
as opposed to 13.8 percent in 1951; the local service carriers about 45 percent 
compared to almost 80 percent in 1946. Hach segment of the industry has as its 
objective becoming subsidy-free. A good deal of progress is being made in this 
direction, although it undoubtedly will be some time before all carrier groups 
such as the local service carriers and certain others, are entirely without need 
for subsidy, because of the nature of their services. 

6. During the 12-month period ending June 1955, American-flag airlines re- 
corded gains at 24.3 percent in the number of passengers leaving the country and 
21.2 percent in incoming passengers, while foreign-flag airlines gained 15.9 percent 
in passengers departing from the United States and 8.9 percent in passengers 
arriving in the United States. June was the first month in which more people 
flew to Europe than went by ocean vessels. 

During the 12-month period ending in June 1955, a total of 1,177,546 people 
arrived in this country via air, of which 808,999 came via American-flag airlines 
and 368,547 used foreign-flag airlines. In these same 12 months, 1,028,264 pas- 
sengers left the United States by air, 698,523 using American-flag airlines, and 
329,741 flying under a foreign flag. 

Senate Report No. 1875, 84th Congress, 2d session, entitled “International Air 
Agreements,” deals in considerable detail with the specific international route 
question referred to by Mr. Boggs and makes certain specific recommendations 
for the handling of international air agreements in order to protect the continued 
development of American-flag international air transportation services, which 
we believe are sound. 

7a. Government use of the airlines with respect both to passengers and 
freight is substantial and growing. However, much traffic, especially passenger, 
is diverted to military organizations, such as MATS, FLOGWINGS (Fleet 
Logistic Air Wings) and LOGAIR (Air Material Command). 

It is difficult to estimate the total volume of business furnished the airlines 
by the Government. Freightwise the amount is small, both domestically and 
internationally. On a passenger basis the figure is much larger. The recent 
Hoover Commission investigation of this issue of Government use of airline 
facilities revealed a number of areas in which competition rather than use 
prevailed. The following quotation is from the report. 

“The attempt to coordinate air passenger transport by the Military Air Trans- 
port Service has been undermined by “empire building” by the competing services 
discussed above. But an equally important problem in both strategic strength 
of the Nation for war and the immediate need for economy in Federal expendi- 
tures raises at once the question of competition of military aircraft operations © 
with the commercial services. 

“In World War II and the Korean War the commercial air carriers performed 
a dual service. In one role they, like the railways and industrial enterprises, 
were utilized to support the war economy. In the other role, they served with 
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the military transports to support strategic operations. About one-half of the 
commercial air transport was requisitioned during World War II. 

“To build a military air transport service capable of meeting all air transport 
needs in wartime would involve enormous sums. The capital costs of new trans- 
port aircraft are about the same for military or civil use. Military operating 
costs are reported as lower than private airline operating costs for the same 
type aircraft. However, military operating costs do not include depreciation, 
crew Salaries, interest on Government funds used to purchase the aircraft, 
taxes, and other cost items of private operators. Moreover, the great economy 
of the civil air fleet and their trained personnel lies in productive peacetime use 
while serving as an immediately available reserve for emergencies. 

“Bearing upon this question of military carriage of passengers and freight 
the the subsidies paid by the Federal Government in part to maintain an 
adequate civilian reserve of aircraft. While United States domestic trunk 
airlines are now mostly free of mail subsidy, this is not yet so of the United 
States international air carriers. The subsidy to the United States international 
airline operators was intended to permit them to attain, among other things, ‘such 
stature in passenger and cargo capacity as to constitute in crisis an adequate 
logistical air arm of the National Defense Establishment.’ 

“These carriers receive mail pay in accordance with the Civil Aeronautics Act 
of 1988 whether or not full loads of mail are carried. When these military 
passengers or freight are not carried by the commercial airlines but are.carried 
by the military, the United States Government pay the bill twice. 

“To reduce the overall subsidy to the commercial international airlines, these 
airlines should be filled to their capacity with military traffic instead of being 
paid to haul ‘imaginary’ sacks of mail. Such action was recommended by the 
President’s Air Coordinating Committee in May 1954. 

“Our task force examined in detail the ability of commercial airlines to carry 
Government traffic to fill their vacant capacities. The details of this study are 
in the task-force report ; they are summed up as follows: 

“If the United States international airlines were to obtain 25 percent of the 
passenger volume and 50 percent of the military mail shown as moved by Military 
Air Transport Service alone for the fiscal year ended June 30, 1954, the inter- 
national commercial carriers would have reduced their subsidy bill by $42.9 
million, almost 88 percent of the total amount. Moreover, to the extent that 
Military Air Transport Service curtailed its operation to conform to this pro- 
posal, the Government would effect actual out-of-pocket savings through a pro- 
portionate reduction in Military Air Transport Service costs. While investiga- 
tion by our task force was proceeding, the Department of Defense decided to 
take some steps to this end which it is estimated will result in an $18 million 
increase in revenues for the international airlines with a corresponding redue- 
tion in their subsidy requirements.” 

7. b. The second part of this item—as to what rate structure should be 
applicable to the Government—introduces an issue raised by another bill now 
pending before your committee (H. R. 525). 

As the committee knows, section 22 of the Interstate Commerce Act exempts 
from the usual regulatory controls rates charged the Federal Government by 
the surface carriers subject to that act. No such exemption is contained in 
the Civil Aeronautics Act. On the contrary, air carriers must publish their 
rates to the Government in their tariffs and must observe their tariff rates to the 
same extent as when dealing with private passengers and shippers. Air car- 
rier rates applicable to Government traffic are, like all other rates, subject to 
suspension, investigation and ultimately to prescription by the Civil Aero- 
nauties Board. 

Prior to the fall of 1953, the air transport industry had only an academic 
interest in section 22. Even though our business was not affected, that provision 
had seemed to us, nevertheless, to be completely inconsistent with the basic 
principles on which transportation regulation had been developed in this country. 
Instead of requiring rates for Government traffic to be exposed to the public 
gaze by publication in tariffs, section 22 permits the private negotiation of rates 
between Government transportation officers and the carriers. The motivations 
and pressures which can operate in such a negotiation are not calculated to 
produce a sound rate structure. Moreover, with no regulatory controls appli- 
cable to such rates, the law of the jungle provides the only rate-making standard. 
All of the abuses which statutes like the Interstate Commerce Act were designed 
to abolish are not only permitted by a provision like section 22, but are actually 
encouraged when the carriers are told to deal privately with the largest shipper 
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in the world. Consequently, even before we had any practical experience with 
section 22, we had regarded it as an anachronism in the law of common-carrier 
regulation. 

Since the fall of 1953, we have acquired a more practical knowledge of section 
22, and that knowledge has not changed our views concerning it. 

For some years prior to that time, both the railroads and the scheduled 
airlines had granted a standard discount of 10 percent below their regular 
passenger fares to the military agencies. By the fall of 1953 the competition 
between the railroads and the nonscheduled air carriers for military passenger 
traffic had reached such intensity that the railroads decided to take full advan- 
tage of their freedom under section 22 in an effort to regain the traffic which 
they had lost to the air carriers. Accordingly, they began submitting spot bids 
under section 22, some of which, we are told, were 50 percent or more below 
their regular rates for such traffic. The nonscheduled air carriers, many of 
whom were largely dependent on this Government business for a livelihood, 
countered with measures which had the effect of reducing their quotations. The 
result was a rate war in which the scheduled airlines, as so frequently happens 
to innocent bystanders, were hurt along with the participants. 

The nonscheduled air carriers took their complaint to the Interstate Com- 
merce Commission, as well as to the Department of Defense. In a decision 
issued in November of last year, the Commission dismissed the complaint of 
the nonscheduled carriers and held that the railroads were operating perfectly 
lawfully in allowing the military agencies discounts in excess of that provided 
for in their agreement with the military. 

This experience has highlighted for us a feature of section 22 which is, of 
course, obvious. It provides an unbeatable competitive weapon against carriers 
which do not have the same privilege. The competitive problem, as between 
carriers subject to section 22 and air carriers who have no such exemption from 
rate controls, is like the competition which I described in my testimony on the 
“omnibus bills” between the scheduled carriers and the contract air carriers. 
Whenever they want the traffic, they can quote a rate which assures them of 
getting it. No carrier subject to normal regulatory rate control can compete 
with a carrier enjoying that freedom. 

Section 22, however, is not an unmixed blessing for those carriers which 
are subject to it. It can be used against one another with the same freedom 
with which it can be used against air carriers which are subject to full rate 
controls. As a matter of fact, the competition between two carriers is likely 
to be even more severe and even more destructive than between an unregulated 
and a regulated carrier. The result has been that many surface-carrier interests 
have for years been advocating repeal of that portion of section 22 which exempts 
them from regulatory control over the rates quoted for Government traffic. 
Practically every transportation interest in the country has, at one time or an- 
other, advocated such repeal; carrier groups, investor groups and shipper groups 
have united in denouncing the exemption. Most recently, the Interstate Com- 
merce Commission has added its endorsement to the position so long advocated 
by other transportation groups. We hope that this united voice will be heard 
by the Congress and that this Committee will promptly and favorably report 
the bill (H. R. 525) which was introduced by a member of your Committee and 
is now pending before it. 

Elimination of the unfortunate exemption now contained in section 22 does 
not, of course, provide a complete answer to the question on your agenda as to 
what rates should be charged on Government traffic. It is our view that dis- 
counts on Government traffic are not necessarily unlawful. But rates on that 
traffic should be determined by the same considerations that determine the 
rates on other traffic—and they should be subject to the same regulatory controls. 
If the carriers believe that discounts are justified by normal rate-making con- 
siderations, those discounts should be published in the carriers’ tariffs 
and should be subject to the same powers of suspension, investigation and pre- 
scription which apply to other commercial rates. In other words, the rates 
charged to the Government should be determined by the same process, should 
be subject to the same standards and the same regulatory controls, even though 
they may not, in all cases, be the same rates which are charged other passengers 
and shippers. 

8. The major competitive impact of air transportation is upon rail and motor 
carrier passenger service. Airline freight volume, though it has increased 
rapidly since the war, is still very small compared to surface carrier freight, in 
1954, the last year for which complete data are available for all forms of inter- 
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city freight movement, amounting to slightly more than one-third of 1 percent 
of the total. 

The penetration by the airlines of the national common-carrier passenger mar- 
ket is increasing rapidly. At the close of the war the domestic airlines were 
responsible for 22.9 percent of the class A travel market; that is, the total of 
airline and rail first-class passenger-miles. The airlines had not yet started air- 
coach activities and the general expansion of traffic; but even when airline 
passenger-miles were compared with total rail, motor and air traffic, a very 
respectable percentage of 6.54 was developed. By 1955, however, the extent to 
which the airlines were penetrating the common-carrier passenger market» was 
very evident with airline first-class traffic accounting for 65.3 percent of com- 
bined rail and air first-class traffic, and with total air volume increasing to 28.3 
percent of total rail, air, and motorbus common-carrier traffic. If the present 
rate of increase in revenue passenger-miles is maintained through 1956 and 
perhaps 1957, and current indications are that this rate of growth can be main- 
tained, within a year or perhaps two at the most, the scheduled airlines will 
be responsible for one-third of the total intercity common-carrier passenger 
market. This increasing penetration of intercity passenger transportation is 
another reason why we are deeply concerned with trends and problems in this 
area. 

At one time it was firmly believed that commercial air transportation was 
largely independent of the degree and direction of the expansion or contraction 
of the general national economy. Many industry authorities are convinced that 
the airlines are coming more and more within the orbit of national business 
trends. With the introduction of aircoach service in 1948 and the rapid growth 
of this service—in 1955 some 32 percent of our domestic passenger-miles were 
coach-type—passenger travel is being brought within the reach of portions of 
the total passenger market which long have been the province of the railroads 
and motorbuses. The average overall passenger fare of those using domestic 
airlines has fallen from a little over 6 cents a mile to about 5.3 cents. As the 
price of a ticket has fallen we have tapped an even larger part of the intercity 
passenger market. It is here that a recession in the national economy might 
wel! result in a “trading down” from the higher-priced service to other media 
where costs to the passenger are less. It is not possible, of course, to discuss 
this from experience, as the industry has enjoyed a constantly-rising traffic 
trend since the war, except for a slight downward swing in 1948, with the main- 
taining of an upward trend which has surprised even some of the more optimistic 
supporters of the industry. 

To summarize: The airlines are interested in trends and problems of intercity 
common-carrier passenger traffic because passenger business still contributes 
by far the largest part of traffic and reevnues to these carriers. They are pene- 
trating more and more deeply the passenger market, there is increasing evidence 
that the industry is developing to the point where ebbs and flows in the general 
economy will have an important impact upon it, and revenues and investment 
have reached a point where we have become an important component in the 
Nation’s industrial pattern. 

The Interstate Commerce Commission has just announced that it will investi- 
gate the railroad passenger problem. The airlines will be interested in the 
progress and ultimate findings from this investigation. We are investing in 
excess of $2 billion in the future of commercial air transportation. This com- 
mitment in purchase orders of more than double the current annual revenues 
of the industry is based on estimated traffic in 1960 and 1965 of between 180 
percent and 240 percent of what it is today. This additional volume will come 
from the natural growth of the population, some diversion from surface carriers, 
and some business regained from the private automobile. That the airlines have 
created new business both domestically and internationally is evident. For 
example, domestically in 1955 as contrasted with 1954, the airlines gained 3.2 
billion passenger-miles compared to a combined rail and motor carrier loss of 
1.5 billion. The net effect, of course, has been that the common-carrier intercity 
passenger market has reversed its downward trend. If this reversal is to last 
for more than the one year, airline traffic will have to continue at a rate which 
exceeds surface-carrier losses. There is some evidence that the rate of decline 
of both motorbus and railroad passenger traffic is softening, and there is con- 
siderable evidence that airline traffic increases will continue, though perhaps 
percentagewise at a somewhat lower rate. Because as the base gets larger it 
is more and more difficult to maintain the same rate of increase. 
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International competition in which our airlines are involved has also seen 
substantial inroads of air upon steamship travel. The proportion of travel 
by air is growing, as can be seen from the following figures. 


Travel between United States and world regions, 1955 versus 1954 








Percent of air to Percent of air to 
total travel total travel 


1954 


Europe . 56 43.20 || Oceania 
Asia ci 43.13 || North America !__.__.__..-.-- 
Africa z 55. 9% 58.69 || South America 





! Excluding Canada. 


About 67 percent of all international air travel is on United States-flag car- 
riers, though this will of course differ between countries. 

9. The problem of obsolescence of our air merchant fleet can be attacked from 
a technical standpoint of “mental deterioration,” which term is generally ap- 
plicable to any machine and denotes its life span—‘‘when does it wear out.” 
Another method of approaching the problem of obsolescence is the overall effi- 
ciency of the unit or units compared to a more efficient new type. The United 
States-flag carriers have the most modern fleet in existence. With this, combined 
with our great aircraft manufacturing industry, I don’t think there is any need 
for concern over the general policy problem of being outstripped by other nations. 
This is applicable in the fields of piston engines, helicopters, convertiplanes, fixed- 
wing aircraft, turboprops, jets, etc. There are technical problems associated 
with the development of each of these types of aircraft and types of motive power. 
In other words, our system of free enterprise is maintaining our supremacy in 
the field of commercial aviation. 

10. To completely answer this question one would have to delve into all of 
the security problems associated with the various services in the Defense Depart- 
ment; but, from the unclassified projects, our jet development program is 
adequate to meet the Nation’s needs in the field of air transportation. Three of 
the larger manufacturing companies have definite programs for the building of 
commercial turboprops and jet airliners. There are literally dozens of com- 
panies in the field of jet military production. Only recently, the military services 
announced the fact that they are operating nuclear-powered aircraft as experi- 
mental developments. Consequently, in all fairness, we believe that the jet 
program of the engine and airframe manufacturers in the commercial field is 
adequate and we are taking advantage of technological advances to the maximum 
extent. 

11. Two of the greatest deficiencies in the field of aviation are the implementa- 
tion of a common system of air traffic control and navigation aids. For a more 
detailed study of this, I refer you to the report dated December 31, 1955, by 
the bipartisan committee appointed by the Bureau of the Budget, known as the 
Aviation Facilities Study Group. In its report, this committee, in essence, stated 
the most serious problem adversely affecting the further advancement of military 
and civil aviation in the next 20 years is our failure to implement and provide 
for an air navigation and traffic control system to meet the needs of the Nation 
from a commercial and defense standpoint. We recommend that, if this matter 
i@ to be explored fully, sufficient time be allocated for discussion of this subject 
alone. 

Regarding the question of airline safety practices, the regulations applicable 
to domestic scheduled airline operations were rewritten and modernized and 
aceepted by the Government and industry approximately 18 months ago. It took 
approximately 6 years to bring up to date the changes in concept of operation 
from safety practices which were learned during World War II and the postwar 
period. The airline safety record, which for the past 5 years has been the best 
in the history of this country, or of any nation, is evidence of the improvements 
and emphasis of sound, safe, and efficient practices. 

Following are statistics of the airline safety record from “Air Transport Facts 
and Figures, 1954”: 
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Rate per 100 -miliion passenger-miles 


Domestic scheduled International scheduled 
airlines ! airlines 
Calendar year 


Fatalities Fatalities | Rate 





1 Includes domestic trunk, local service, and insular territorial airlines. 


12. There is a Federal or National interest in establishing a system of airports 
adequate to meet the present and future needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of the national defense. 
The national interest is in a system of airports, and embraces such matters as 
the location of airports ana uniformity of standards for airport design and con- 
struction, airport lighting and airport navigational aids. Any airport into which 
there is a scheduled air service, carrying passengers, mail and cargo, is part 
of the national system of airports and is vested with a national interest. 

The granting of Federal financial assistance for airport construction is the 
best way for the Federal Government to discharge its responsibility in this field. 
Such assistance finds a precedent in our public roads and highway system, where 
an important financial part has been played by the Federal Government. Control, 
designed to produce a national system of airports, achieved through Federal 
contribution is, obviously, much more acceptable to local governments than a 
purely regulatory program dictated by Washington. 

The present Federal Airport Act provides a workable basis for a Federal-aid 
airport program. The chief difficulty to date has been the lack of Federal funds. 
However, in the summer of 1955 the Congress took a long stride toward correcting 
this situation. It enacted Public Law 211 (84th Cong., Ist sess.) which had 
the effect of increasing to a level of $62,500,000 Federal airport funds available 
for the fiscal year 1956, and authorizing the Secretary of Commerce to make 
grants under the Federal Airport Act of up to $63 million for each of the fiscal 
years 1957, 1958, and 1959. 

While it is self-evident that an airport plan must be conceived on a national 
basis, local governments are vitally concerned with their airport facilities. More- 
over, Since these governments, historically, have supplied 60-70 percent of all 
airport funds, and the Federal Airport Act contemplates a continuation of the 
use of local funds to match Federal funds, the local communities are entitled 
to a voice in the formulation of the plan and in its annual revisions. Those gov- 
ernments should provide the Federal planners with all information necessary 
to evaluate the place of an airport in the national plan and should be the moving 
party in proposing projects to be included in the annual airport programs. 

13. The Civil Aeronautics Board follows very much the same procedure as 
other independent administrative agencies, Perhaps this is attributable to the 
fact that the Board, like other agencies, must adhere to the Administrative Pro- 
cedure Act which imposes fairly uniform procedural requirements upon admin- 
istrative tribunals. On occasions, some of our carrier members have challenged 
various of the Board’s processes and procedures. We believe, however, that they 
have proved generally adequate and fair. 

Overall, it is probably fair to say that the Board has done an effective job of 
administering the Civil Aeronautics Act. It has been handicapped at times 
by a shortage of staff and funds. This has been most apparent in its enforce- 
ment efforts. However, even under those circumstances, the Board’s Office of 
Compliance has performed well and has done a highly competent job. By and 
large, our criticism of the Board more frequently relates to the merits of its 
policies and decisions than to the methods or procedures whereby decisions were 


made. 

Mr. Harris. We now have Mr. Louis Rothschild, the Under Secre- 
tary of Commerce for Transportation. 

If I recall correctly, when Mr. Rothschild was before this committee 
the last time we had a simple problem of electronics in connection with 
air navigation aids. 





CIVIL AIR POLICY 247 


Mr. Rothschild, we are glad to have you back here and we have our 
teeth into something else which apparently is about as simple as that 
question was. 

As you perhaps know, we have these hearings underway for a two- 
fold purpose, and I wish Mr. Tipton would listen to this: One is that 
it has to do with our civil aviation policy, and matters related thereto 
as far.as our domestic aviation poles is concerned, as well as inter- 
national, 

The other, of course, is on specific bills that are referred to and are 
before this committee. 

In connection with the aviation policy matter, Mr. Boggs, our col- 
league from Louisiana, has presented to this committee an agenda of 
matters that he thought we shenid investigate and study. I submitted 
the agenda to the Board, Mr. Rizley, Chairman of the Civil Aero- 
nautics Board, to Mr. Barringer, of the State Department, and I 
should like a copy of that agenda to be submitted to both of you gentle- 
men,'to you, Mr. Tipton, to your association, and to you, Mr. Roths- 
child, for the Department of Commerce, and have you respond to it 
with such comment as each of you feel you would like to make in order 
that it may become a part of the record. 

Mr. Hinsnaw. Mr. Chairman, I think members of the committee 
would be interested in being circularized about the matter to find out 
what Mr. Boggs has in his mind that might differ from the chairman 
of the committee. 

Mr. Harris. Of course, Mr. Boggs was before the committee and he 
testified and read before the committee, and each member of the com- 
mittee has it, and it is available to you. Copies of it are here and it is 
included in the record. 

Mr. Hinsuaw. I have not seen it. 

Mr. O’Hara. I have not seen it. 

Mr. Harris. J was under the impression, since it was referred to 
several times during these 3 days, that every member has seen it and 
Mr. Boggs testified to the committee at length on it. I thought every 
member of the committee was familiar with it. 

Mr. Hinsuaw. I believe I was not present on account of conflicts 
in official business. 

(Discussion off the record.) 

Mr. Harris. Mr. Rothschild, you may proceed. 


STATEMENT OF HON. LOUIS S. ROTHSCHILD, UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION 


Mr. Roruscnip. Mr, Chairman, the Department of Commerce ap- 
preciates this opportunity to present its views with respect to H. R. 
4648 and H. R. 4677, bills to amend the Civil Aeronautics Act of 1938. 

These bills deal with the promotion and regulation of the aviation 
industry—a subject of vital importance to the Nation’s economy and 
defense. It isa subject in which this Department has a major interest, 
both because of our direct operating and enforcement responsibilities 
in the aviation field and because of our more general interest in over- 
all transportation policy. 

Recent trends in air transportation provide renewed evidence of 
the remarkable vitality and growth potential of this industry. Traffic 
and earnings are increasing at a rate which exceeds even the more 
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optimistic expectations of a few years ago. Subsidy needs are sig- 
nificantly declining. The dynamic nature of this industry makes it 
especially appropriate to review periodically the basic statutes in this 
field, to make sure they are properly adjusted to current conditions. 

Both of the pending bills proposed omnibus revisions of the Civil 
Aeronautics Act, affecting in varying degrees many of the main sec- 
tions of that law. 

We believe that each bill contains many desirable provisions. In 
particular, we favor the general objectives of those portions of the 
bills which deal with contract carrier regulation, control over inter- 
national rates and the regulation of supplemental air services. 

However, neither bill makes any proposal to revise the existing 
subsidy provisions of the Civil Aeronautics Act. We believe it desir- 
able that the subsidy provisions of the act be revised at this time to 
conform the Government’s subsidy aid policies more closely to cur- 
rent conditions in the air transportation industry. 

There are also a few proposals in these bills which we regard as 
undesirable. On the whole, however, we believe that these bills pro- 
vide a generally sound approach toward modernizing the present 
statute. 

Subsidy: Neither H. R. 4648 nor H. R. 4677 proposed any changes 
in the subsidy provisions of the present act. Reorganization Plan 
No. 10 of 1953 effected, by administrative action, a separation of sub- 
sidy from service mail payments made by the government to our cer- 
tificated air carriers. While Reorganization Plan No. 10 did present 
& major improvement in the administration of this program, it was 
recognized from the start that this was not a complete wubetitate for a 
full legislative subsidy separation. 

We believe that action to effect a statutory separation of subsidy. 
and to revise the basic standards for granting subsidy, should be made 
at this time. It is our view that these omnibus aviation bills provide 
a timely opportunity for considering changes in the subsidy concepts 
in the Civil Aeronautics Act, to bring this program in proper rela- 
tionship to the industry’s present stage of development. 

By way of background, we should Jike to make clear the Depart- 
ment’s view regarding the desirable approach toward subsidy in this 
field. 

We do not believe that subsidy itself is necessarily undesirable. 
There are times and circumstances which justify Federal financial 
aid as the only way of assuring the realization of important national 
objectives. The Federal funds thus far spent for airline support have 
helped to make possible the industry’s spectacular development, with 
its consequent benefits to our economy and defense, and we note with 
a great deal of satisfaction that in the current budget just presented 
to Congress, the subsidy requirements of our air transportation indus- 
try are continuing to decline. 

Nevertheless, it must also be recognized that subsidy, in its very 
nature, represents a governmental intervention into the normal work- 
ings of our competitive economy. While such intervention may be 
necessary under appropriate conditions, it is obviously desirable that 
the Government minimize its assistance just as promptly as the indus- 
try’s development will permit. 
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We believe that the development of the air transportation industry 
has now reached such a stage as to make it desirable that there be a 
broad revision of the concepts of Government aid in this field. 

In particular we believe the subsidy provision of the present act are 
too broad in that they leave mail-carrying airlines eligible for such 
air regardless of their degree of development. 

We believe that legislation should enacted to separate clearly 
the provisions for F ederal : aid to airlines from the provisions provided 
for payment for carriage of mail by air. 

We believe a desirable approach would be the utilization of con- 
tracts fixing the terms of the Government’s subsidy obligation and 
the duration of any such obligation. 

In addition to such separation, however, we believe legislation 
should be enacted to pr ae for removing ev en the eligibility for sub- 
sidy where this is in the public interest. 

Economic regulation of contact carriers: H. R. 4648 and H. R. 4677 
contain similar proposals to bring air contract carriers within the 

Civil Aeronautics Board’s economic regulatory jurisdiction. We be- 
Nowe these proposals are sound in their basic intent, and would close a 
significant gap in the Board’s present jurisdiction. 

“The line of demarcation between common and contract carriage 
often is not a sharp one, and there are many operations which might be 

regarded as falling under either heading. Accordingly, if contract 
carriers remain outside the Board’s jurisdiction, this is bound to render 
more difficult the Board’s problem in regulating common carriers. 

In our opinion, it would be desirable to give the Board authority to 
regulate contract carriers, so that re: asonably consistent regulatory 
treatment can be applied throughout the air transport industry. 

In supporting contract carrier regulation, the department wishes to 
stress the early stage of development of this branch of aviation, and 
the consequent need for regulating it in a manner which will most 
effectively promote its sound growth. 

The Board should have enough flexibility so that it can grant the 
type of operating authority w hich will best’ be suited to the character 
of the service involved. 

Supplemental services: These bills also contain several provisions 
relating to the so-called nonscheduled air carrier problem. The Board 
just recently issued an order designed to solve this problem. The 
Board’s order has created considerable controversy, both within the 
air transportation industry and among those vitally concerned with 
the continued maintenance of the stability of that industry. 

The Board’s decision is now before the courts, and I would hesitate 
to comment on this case in its present posture. Nevertheless, this sit- 
uation does point up the need for some legislative action to deal with 
this serious problem. 

The provisions in H. R. 4648 and H. R. 4677 dealing with supple- 
mental services are designed to thisend. They propose, ‘first, to amend 
section 416 (b) of the present act, so as to limit the Board’s ‘authority 
to exempt common carriers from the normal requirement of a route 
certificate. The Board would be permitted to exempt a carrier from 
this requirement only if the carrier operated small aircraft, or if it 
already holds a certificate and merely seeks temporary exemption to 
supplement its authorized service. 
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In addition, these bills would give the Board authority to specify 
the type and character of service intended to be authorized by certifi- 
sates of convenience and necessity. 

At present, the Board is prohibited from including in such certif- 
icates any conditions regarding quantity of service or type of equip- 
ment to be used. In practical effect, therefore, the Board is now limited 
in its ability to issue specialized certificates for nonscheduled or other 
types of supplemental service. These bills would enable the Board to 
issue such specialized certificates, and would thereby provide a more 
orderly basis for authorizing these services. 

We believe that the proposed limitation on the Board’s exemption 
authority is too severe, and might prevent the expeditious inaugura- 
tion of urgently needed service. The Board should have enough lati- 
tude to grant exemptions to operators of large aircraft, where such 
action is in the public interest, and would not “result in more duplica- 
tion of services alr eady authorized. 

With this qualification, we support the proposals in these bills, and 
believe they provide a sound method for regulating nonscheduled air 
services. 

Limitation on President’s authority: H. R. 4677 proposes to ex- 
clude from Presidential review air route cases involving the Territories 
and possessions of the United States. With respect to this proposal 
this Department calls attention to the fact that special national defense 
importance may apply to such decisions. 

Moreover, air routes to the Territories are frequently interrelated 
with the through, international routes going beyond the Territories, so 
that difficulties would be created if we were to separate out the former 
and exclude them from Presidential consideration. 

For these reasons, this Department recommends against enact- 
ment of section 24 of H. R. 4677. 

Authority over international rates and fares: H. R. 4648 would in- 
crease the Board’s authority over international rates and fares. We 
believe this proposal is sound. Unlike the maritime field, where free- 
dom of the seas is an established doctrine and governments do not 
normally exercise control over either operating rights or rates, inter- 
national air services are governed by bilateral agreements. 

Under these agreements, each government can exercise a practical 
veto upon rates charged by airlines of other countries, by suspending 
the operating rights of the carriers concerned. It would place our 
Government in a . much more effective position to work out rate prob- 
lems with foreign governments if the Civil Aeronautics Board 
possessed greater authority over the international rates of our own 
carriers. 

Therefore, we recommend favorable action on these provisions of 
H. R. 4648. 

The Secretary of Commerce has provided, in a separate communi- 
cation which was sent to your committee this morning, more greatly 
detailed and specific comment on the provisions of these bills. 

Mr. Harris. Without objection, the report which has just been 
received, together with letter accompanying it, from Mr. Sinclair 
Weeks, Secretary of Commerce, will be included in the record at this 
point. 

(The material referred to is as follows :) 
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THE SECRETARY OF COMMERCE, 
Washington, January 19, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: In a letter dated June 10, 1955, we provided your com- 
mittee with general comments on H. R. 4648 and H. R. 4677, bills to amend the 
Civil Aeronautics Act of 1938. We stated in that letter that we would like 
to comment on the provisions of these bills in greater detail in a later state- 
ment. Accordingly, we are enclosing as attachment 1, a detailed, section-by-section 
analysis of these bills. 

In addition, we believe there is a need for amending the type certification 
provisions of the Civil Aeronautics Act, principally to place increased responsi- 
bility upon industry in keeping with its growing maturity. We present as 
attachment 2, a suggested revision of section 603 of the act to accomplish this 
purpose. We submitted this suggested revision to the Senate Committee on 
Interstate and Foreign Commerce on June 17, 1955, in connection with its 
consideration of the Senate aviation bills, S. 308 and 8S. 1119, 84th Congress. 
We strongly recommend this proposal for inclusion in any legislation reported 
by this committee. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report to your committee. If we can be of any further 
assistance, please call upon us. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 
ATTACHMENT 1 


DEPARTMENT OF COMMERCE SECTION-BY-SECTION ANALYSIS OF H. R. 4648 anpb 
H. R. 4677 


Section 1 of H.R, 4648; section 1 of H. R. 4677 

This section contains only the short title. It appears to us that it would be 
better form to designate this as “The Civil Aeronautics Act Amendments of 
1955." It might be confusing to have two civil aeronautics acts on the statute 
looks—one, the 1988 act, a comprehensive organic statute, and the other, a 1955 
act, which would be a collection of amendments to the 1988 act. 


Section 2 of H. R. 4648; section 2 of H. R. 4677 


This section exempts from economic regulation any common carrier engaged 
entirely in intrastate transportation. We have been informally advised that the 
Civil Aeronautics Board recommends that the problem be met by an amendment 
to section 416 (b) of the act, to permit regulation of such carriers where their 
operations adversely affect interstate transportation. We would not oppose such 
an amendment. 


Section 3 of H. R. 4648; section 3 of H. R. 4677 
This section would remove the definition of “air commerce” from the act. 


We will discuss this more fully under section 5 (8) of H. R. 4648 (sec. 6 (8) of 
H. R. 4677). 


Section 4 of H. R. 4648; section 4 of H. R. 4677 
This section would add the words “or propulsion device” to the definition of 
“aircraft engine.” While there is no objection to the proposed change, it appears 


to be unnecessary. The dictionary definition of “engine” would appear to include 
ram-jets and turbo-jets without these explanatory words. 
Section 5 of H.R. 4677 

This section would amend the act’s definition of the term “airman” to permit 
the Civil Aeronautics Board to exempt from its coverage mechanics employed 
by repair stations, manufacturers, and air carriers. This is similar to our pro- 
posed bill submitted and requested to be introduced in the House of Repre<enta- 
tives on February 9, 1955. Our letter of February 9, 1955, to the Speaker of 
the House of Representatives sets forth at length the purpose and need for this 
legislation. This section differs from our proposal in one respect. Our proposal 
did not include air carriers within the class of those whose mechanics could be 
exempted by the CAB from the definition. However, we have no objection to 


76975—56——17 





252 CIVIL AIR POLICY 


this additional change in the definition of “airman,” if this committee deems it 
desirable. We favor enactment of this section. 


Section 5 of H. R. 4648; section 6 of H. R. 4677 

Subparagraphs (6) and (7) provide definitions for “air contractors” and “air 
contract service,’ terms used in title IV-A. These definitions appear to be 
satisfactory. 

Subparagraph (8) proposes the substitution of the term “air navigation” in 
lieu of the present jurisdictional phrase “air commerce.” In addition, it changes 
the present definition of the term to make more specific the extent of the safety 
jurisdiction of the regulatory agencies. The proposed amendment in large part 
is merely declaratory of existing law, and for that reason we do not believe 
it to be essential. In our opinion, existing interpretations of the jurisdictional 
term “air commerce” made by the Civil Aeronautics Board and judicially ap- 
proved by the courts, clearly indicate that the scope of safety jurisdiction of the 
civil agencies under the act extends to all aeronautical activity in the air over 
the United States and all flights beginning or terminating in the United States. 
While possibly not so clear, we also believe that the present safety jurisdiction 
of the Federal Government extends to the regulations of civil aircraft move- 
ments on airports. Thus, we believe the proposed amendment to be unnecessary. 

In addition, we believe the proposed amendment is undesirable in that it sub- 
stitutes for the present term “air commerce” the new phrase “air navigation.” 
The phrase “air commerce” has been utilized as jurisdictional language in the 
Civil Aeronautics Act of 1938 since its passage, and prior to that time in the 
Air Commerce Act of 1926. It is well understood and accepted by all persons 
affected, and we see no reason to use a new phrase for this purpose. In addition, 
the phrase “air navigation” is used in other places in the Civil Aeronautics Act 
of 1938 in a nonjurisdictional sense, and while appropriate additional amend- 
ments could be made to prevent any misunderstanding, it would appear simpler 
and more understandable if we continued use of the phrase “air commerce” as 
the jurisdictional term. 

However, if despite the fact that we consider the proposed redefinition to be 
unnecessary the committee nevertheless wishes to change the existing definition, 
we believe an amendment to the committee’s proposal is necessary to take into 
account the objections raised by the Air Force in its comment on similar sec- 
tions in the Senate omnibus bills, 8S. 308 and 8S. 1119, 84th Congress. The civil 
agencies have no desire to regulate purely military operations occurring on mili- 
tary airports. Consequently, in order to reflect this fact if the committee 
should consider the redefinition desirable, we would recommend that it be re- 
vised as a redefinition of the phrase “air commerce” in the following language: 

“(3) ‘Air commerce’ means the operation or navigation of aircraft in commerce 
or otherwise (a) upon any airport in the United States or in the airspace over 
the United States, or (b) to or from any place in the United States, whether or not 
through the airspace over the United States; provided that the operation of air- 
craft of the national defense forces of the United States upon airports under the 
exclusive jurisdiction and control of the Department of Defense shall not be con- 
sidered ‘air commerce.’ ”’ 


Section 6 of H. R. 4648; section 7 of H. R. 4677 
We have no comment on this section. 


Section 7 of H. R. 4648; section 8 of H. R. 4677 

This section would provide a technical amendment to the definition of “citizen 
of the United States” as used in the Civil Aeronautics Act, to include, within the 
term, United States nationals in the possessions. This appears to be a desirable 
technical amendment. 


Section 8 of H. R. 4648; section 9 of H. R. 4677 

This section would substitute a new term, “Federal airway,” for “Civil airway” 
throughout the act. We favor this change since it more clearly expresses the cur- 
rent concept that our airways are not wholly civil, but also are essential to many 
military operations. We in fact have a “common system” of airways for the 
United States, to serve both military and civil needs. We believe, however, that a 
more modern definition of the term might be employed, to indicate the fact that, 
at present, airways are usually defined in terms of electronic aids rather than 
ground markings. Language somewhat as follows might be appropriate: 

“‘Federal airway’ means a path through the navigable airspace of the United 
States, identified by an area on the surface of the earth, or with relation to fixed 
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air-navigation facilities, designated or approved by the Secretary, as suitable for 
air navigation.” 
Section 9 of H. R. 4648; section 10 of H. R. 4677 

This section would eliminate the terms “interstate,” “overseas,” and “foreign air 
commerce,” which would be necessary if the definition of “air commerce” is 
amended as proposed in section 5 of H. R. 4648 and section 6 of H. R. 4677. If the 
committee leaves the definition of “air commerce” unchanged, as we have sug- 
gested, it will be necessary to retain these terms. In that event, we would suggest 
that the definitive language be amended to conform generally with that provided 
for “air transportation” in the same section. 

This section would also make it clear that the Board’s economic jurisdiction 
extends to intrastate operations of interstate carriers. We see no objection to 
this proposed change. 


Section 10 of H. R. 4648; section 11 of H. R. 4677 
This section merely renumbers paragraphs in section 1 of the act and has no 
substartive effect. 


Section 11 of H. R. 4648; section 12 of H. R. 4677 

This section would redefine “possessions of the United States” to include (for 
jurisdictional purposes only) the Trust Territory of the Pacific. This appears 
to be a desirable technical amendment. 

Section 12 of H. R. 4648; section 13 of H. R. 4677 

This section amends the statement of policy of the present act, principally to 
insert a policy for the regulation of air contract service. The present early stage 
of development of air contract service should be taken into account in the regu- 
latory policy applied to such service. While we do not object to the policy pro- 
posed in this section, we suggest the following as a more positive statement of 
policy : 

“(e) The regulation of air contract service in such manner as to assure the 
highest degree of safety therein, to meet the specialized needs of shippers for 
air contract service, and to permit a sound development of air contract service 
without impairment of sound economic conditions in air transportation.” 


Section 13 of H. R. 4648; section 14 of H. R. 4677 

This section has been discussed under section 5 (8) of H. R. 4648 and section 
6 (8) of H. R. 4677. 
Section 14 of H. R. 4648; section 15 of H. R. 467 

This section would authorize the Civil Aeronautics Board to specify the “type 
and character” of service to be rendered under a certificate of convenience and 
necessity. This would enable the Board to issue specialized certificates covering 
charter and other supplemental services. While this provision would be a de- 
sirable improvement, we believe consideration should be given to proposed amend- 
ment C to 8S. 1119, 84th Congress, Ist session (one of the Senate bills similar to 
H. R. 4648 and H. R. 4677), which adopts suggestions made by the CAB. 


Section 15 of H. R. 4648; section 16 of H. R. 4677 

This section would authorize the Board to revoke a certificate if it finds the 
holder is not a citizen of the United States. It would also authorize the Board 
to require a carrier to extend its existing routes, under certain specified cir- 
cumstances. We see no objection to these proposals. 


Section 16 of H. R. 4648 
We favor this section, which would permit the Civil Aeronautics Board to 
suspend rates of foreign carriers where this is in the public interest. 


Section 17 of HT. R. 4648 
This would extend to foreign transportation the carriers’ duty to maintain 
adequate service, reasonable rates, and through service. This appears desirable. 


Section 18 of H. R. 4648; section 17 of H. R. 4677 

This section would limit the Board's existing authority to exempt earriers 
from the certification requirement of section 401. We favor the general purpose 
of this proposal. The postwar problems associated with the “nonscheduled” 
segment of the industry point up the difficulty of using the exemption authority 
as a basis for a continuing, large-scale departure from the normal requirement 
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for certification. In effect, this gives rise to a dual regulatory standard in 
which different carriers operate under different sets of basic rules. 

We believe, however, that the specific provisions of these two bills go too 
far in restricting the use of the exemption authority for operators of large 
aircraft. These provisions preclude any exemption for such an operator 
unless he already holds a certificate and seeks merely a temporary exemption 
to supplement services already authorized. There may be special circumstances 
where it would be in the public interest to grant exemption to operators of 
large aircraft who do not already hold certificates. Such exemption authority 
should be limited to temporary periods, and to situations where the proposed 
service is not merely a duplication of an existing authorized service. 

In accordance with these views, we suggest that there be added to the present 
terms of these bills a third condition for the granting of exemption, as follows: 

“(C) Where the Board finds that there is an urgent need for a service, not 
already being provided under existing authorizations, and that it would be 
contrary to the public interest to defer inauguration of such service pending 
consideration of an application for a certificate of public convenience and neces- 
sity: Provided, That any such exemption shall be granted only by order to an 
individual air carrier and shall be granted only for a temporary period.” 
Section 19 of H. R. 4648; section 18 of H. R. 4677 

This section would add a new title to the act (title IV-A), to provide for 
economic regulation of air contract carriers. We favor the general purpose of 
this proposal. 

We believe, however, that the specific provisions of these bills are unduly 
restrictive, especially in view of the early stage of development of air contract 
service, and the consequent need for flexible regulation. In particular, we be- 
lieve that the provisions relating to applications for, and the issuance of, 
licenses require an unduly detailed description of the proposed service. These 
bills would require a statement in detail of the points or areas to be served, 
the types of commodities to be carried, and the maximum number of shippers 
to be served. This amount of detail goes beyond that required of motor contract 
carrier permits under the Interstate Commerce Act. If anything, there is even 
more need in the air contract field for flexibility in the authorization granted, 
because of the limited experience with such operations, and the need for experi- 
mentation. 

Accordingly, we suggest that these provisions be amended so as to permit the 
Board to inelude in licenses such terms and conditions as are needed in the 
public interest, but without specifying in the statute itself any detailed descrip- 
tion that must be included. 

We also suggest that the exemption authority relating to air contract opera- 
tions be broadened in similar manner to that previously proposed with respect 
to the exemption power for common carriers, i. e., to permit temporary exemp- 
tion for operators of large as well as small plants, where this is in the public 
interest. 

In addition, we suggest that the proposed new section 455 in H. R. 4677 (p. 
22) be amended to make fully applicable to air contractors the provisions of 
sections 412 and 414 of the act. We believe it desirable that these sections, 
relating to agreements between carriers, be extended to air contractors as 
well. (Also, it appears that “to,” line 14, p. 19, of H. R. 4648 should be deleted. ) 


Section 20 of H. R. 4648; section 19 of H. R. 4677 

This section would provide technical adjustments of language of section 601 
to include new terms defined in section 1 of the act. It would also include a 
new directive to the Board to consider “the safety of persons and property on 
the ground” in adopting safety regulations. We favor this change. 


Section 21 of H. R. 4648; section 20 of H. R. 4677 

This section would adjust the language of the section authorizing issuance of 
operating certificates to include “air contractors” as well as “air carriers.” The 
amendment would also eliminate an existing unnecessary requirement that oper- 
ating certificates specify the “airway over which” carriers may operate. We 
favor elimination of these words. 


Section 22 of H. R. 4648; section 21 of H. R. 4677 
This section would amend section 605 of the act to include the new term “air 
contractors.” We have no objection to this change. 
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Section 23 of H. R. 4648; section 22 of H. R. 4677 


This section would amend section 609 of the act to include the new term “air 
contractor.” We have no objection to this change. 
Section 24 of H. R. 4648; section 23 of H. R. 4677 

This section would make adjustments of language to substitute “air naviga- 
tion” for “air commecre” and to add “air contractor” in section 610 of the act. 
As indicated by our prior comment on section 5 of H. R. 4648 and section 6 of 
H. R. 4677, we oppose the substitution of the phrase “air navigation” for the 
phrase “air commerce.” Consequently the specific change here proposed is un- 
necessary if our prior recommendations are accepted. 

The section would also provide additional prohibitions against certain activities 
by mechanics, manufacturers, and air agencies. At present the only sanction 
provided for violations of the Civil Aeronautics Act by persons holding mechanic, 
air agency, or production certificates is suspension or revocation of the certificate 
held. In many cases this sanction is inappropriate. Suspension or revocation 
results in the loss of the certificate holder’s mean of livelihood, and loss of pro- 
duction to essential industry. The civil penalty is the normal action taken for 
minor violations of various other Civil Aeronautics Act provisions. Since this 
part of the proposed amendment would extend the area within which civil 
penalties may be imposed for minor violations, we favor its adoption. 


Section 24 of H. R. 4677 

This section would amend section 801 of the present act so as to remove the 
President’s existing authority to review air route decisions involving overseas 
and Territorial air transportation. We would like to call attention to the fact 
that air routes to the Territories are frequently interrelated with the through 
international routes going beyond the Territories, so that it would be difficult 
to separate out the former and exclude them from Presidential review. We 
believe this proposal is unsound and recommend against its favorable consid- 
eration. 


Section 25 of H. R. 4677 
This appears to concern primarily the Departments of State and Justice, and 
the Civil Aeronautics Board, and this Department defers to their views on this 


section. 
Section 25 of H. R. 4648; section 26 of H. R. 4677 

This section would provide authority for the Weather Bureau to cooperate 
with States and local governments in establishing and maintaining supplementary 
weather stations. The type of cooperation contemplated by this section is 
already underway to some extent. We suggest that this section be slightly 
broadened to make clear that cooperative arrangements can be made with local 
governments other than States and their political subdivisions. 


Section 26 of H.R. 4648; section 27 of H. R. 4677 

This section woud amend section 901 (a) of the act to delineate clearly the 
respective authorities of the Secretary, the Board, and the Postmaster General to 
compromise civil penalties. We favor this clarification as a needed editorial 
revision of this section. 

This section would also provide for civil penalties for violation of title XII 
(security provisions) of the act. This is similar to our proposed bill submitted 
and requested to be introduced in the House of Representatives on February 16, 
1955. Our letter of February 16, 1955, to the Speaker of the House of Representa- 
tives sets forth at length the purpose and need for this legislation. We assume 
that the words “any rule, regulation, or order issued under,” between the words 
“or” and “title XII’ were inadvertently omitted from H. R. 4648 and H. R. 4677 
(p. 26, line 4, of H. R. 4648; p. 27, line 20, of H. R. 4677). We recommend that 
this language be included to conform with our proposed bill. Without this 
language our authority to impose civil penalties for violations of regulations 
issued under title XII would not be clear. 

We wish, also, to call attention to a printing error on page 26, line 1, of H. R. 
4648. It would appear that the heading of the section should read “Civil 
Penalties” instead of “Civic Penalties.” 


Section 27 of H. R. 4648; section 33 of H. R. 6677. (This section is between secs. 
27 and 28, and appears to be incorrectly numbered) 


This section would make editorial corrections in section 902 of the act to accom- 
modate new terms and to provide criminal sanctions for the forgery of “permits 
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and licenses” in addition to the present “certificates.” Section 33 of H. R. 4677 
includes title XII in the “except” clause (p. 28, lines 15 and 16), while section 27 
of H. R. 4648 does not. Title XII provides criminal penalties for willful violation 
of title XII or any rule, regulation, or order issued thereunder, while section 902 
(a) provides criminal penalties for willful violation of any provision of the act 
or any order, rule, or regulation issued thereunder. In order to remove any 
ambiguity concerning which penalty provision would apply to a violation of 
title XII, we believe that “title XII” should be included in the “except” clause 
of section 902 (a) asit isin H. R. 4677. 


Section 28 of H. R. 4648; section 28 of H. R. 4677 

This section proposes a new procedure for considering complaints from munici- 
palities claiming inadequacy of service by air carriers. The Board would be 
directed to sponsor an immediate informal conference between the community 
and the carrier, to attempt to resolve the dispute. Failing agreement between 
the parties within 60 days, the Board would be directed to conduct an immediate 
formal investigation of the complaint. 

We see no objection to the first part of this proposal, requiring immediate infor- 
mal discussions among the interested parties. However, we question whether 
the Board should be required automatically and immediately to follow this with 
a formal investigation in any situation where the community and the carrier fail 
to agree informally. If the informal conference establishes to the Board’s satis- 
faction that the complaint is without merit, it might be a waste of time for all 
concerned to proceed with a formal investigation. We suggest the inclusion in 
this section of some language similar to that existing in the present section 1002 
(a), namely, requiring the Board to hold a formal investigation “if * * * there 
shall appear to be any reasonable ground for investigating the complaint.” 


Section 29 of H. R. 4648 ; Section 29 of H. R. 4677 

This section would amend the provision of section 1002 of the act, which 
provides authority to prescribe rates and practices of air carriers. Both bills 
would broaden this authority: First, to give greater jurisdiction over interna- 
tional and overseas rates; and second, to provide rate authority over air con- 
tract carriers. Though this increased authority is limited to prescribing mini- 
mum rates, we believe this wouid be a considerable improvement over the 
present situation, and would probably meet most of the rate problems that 
might arise in international aviation. We note, however, that the Civil Aero- 
nautics Board, in commenting on similar proposals in the Senate bills (S. 308 
and S. 1119, 84th Cong.), has suggested that this authority be broadened to 
provide the power to prescribe maximum and specific rates as well. We defer 
to the Board’s judgment on this matter, and raise no objection to the Board’s 
suggestion. 

The proposed authority over air contract rates is patterned generally after 
the provisions of the Interstate Commerce Act, dealing with motor contract 
earriers. We see no object to this proposal. 


Section 30 of H. R. 4648; section 30 of H. R. 4677 

This section would amend section 1002 (f), to make clear that the present 
rule of rate-making applies to common carriage. This clarifying amendment is 
necessary because of the other provisions of these bills, bringing contract carriage 
within the economic regulatory jusdiction of the Board. 


Section 31 of H. R. 4648; section 31 of H. R. 4677 

This section broadens the Board’s authority to suspend rates, to cover the two 
new areas over which the Board’s rate regulation would be extended by these 
bills, i. e., international rates, and air contract rates. This is a desirable corol- 
lary to other sections of the bills, and the Department perceives no objection to 
the proposal. 


Section 32-34 of H. R. 4648; sections 32-34 of H. R. 4677 


These sections would accommodate the language of sections 1005, 1007, and 
1009 of the act to the terms previously discussed. 


Section 35 of H. R. 4648 ; section 35 of H. R. 4677 

In addition to substitution of the new term “air navigation” for “air commerce,” 
this section would add a new section 1101 (b), authorizing air carriers and air 
contractors, through the pilot in command, “to take such action as may in the 
judgment of such officer be reasonably necessary in the interest of safety or the 
reasonable comfort of the passengers and the members of the crew.” 
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We assume that it is not the intent of this proposed revision to grant authority 
to the pilot in command to deviate from safety regulations, since the existing civil 
air regulations already grant to the pilot in command authority to deviate there- 
from in cases of emergency to the extent required in the interests of safety. 
However, the effect of the proposed language would be not only to affirm that 
principle in legislation (which we believe to be unnecessary) but to go further and 
permit deviation from essential safety regulations when necessary in the interest 
of the “reasonable comfort of the passengers and the members of the crew.” We 
do not believe this was intended, and if intended we must strongly oppose it, 
since safety should not be jeopardized merely in the interest of “reasonable 
comfort.” It is our understanding that the purpose of the provision is to pro- 
tect the pilot and the operator from unwarranted exposure to civil liability aris- 
ing out of the performance of reasonable and necessary acts on the airplane to 
protect passengers and cargo, which acts are unrelated to the operation and 
navigation of the aircraft itself ; for instance, the use of reasonable force to subdue 
an unruly passenger. If this is the intent of the provision, we endorse it in prin- 
ciple but strongly recommend that it be revised to limit its scope to that problem. 


Section 36 of H. R. 4648 ; section 86 of H. R. 4677 


This section would amend section 1102 of the act, relating to international agree- 
ments, to include the newly designated class of “air contractors.” 


Section 37 of H. R. 4648 ; section 36 of H. R. 4677 

Under present law an air carrier who has insured its aircraft under the war risk 
insurance provisions of section 1307 (a) of the Civil Aeronautics Act may recover, 
in event of loss, only such amount as is determined by the Secretary of Commerce 
as the “fair and reasonable value of the aircraft.” The proposed amendment to 
section 1307 (a) would, in effect, permit the insured to reject the Secretary’s 
evaluation and seek judicial review thereof. Since the air carrier has no other 
alternative than to purchase this type of insurance through the Government, we 
believe that an insured should have the opportunity, if he feels aggrieved, to seek 
judicial review of the Government’s evaluation. The Department, therefore, 
favors the proposed amendment. 


Sections 39-40 of H. R. 4648 ; sections 39-40 of H. R. 4677 
These sections make editorial corrections to other acts, adding the new terms 
“air contractor” and “foreign air contractor.” 


Section 41 of H. R. 4648; section 41 of H. R. 4677 

Subsection (a) of this section would repeal that part of section 4 of the Air 
Commerce Act of 1926 which authorizes the States to establish airspace reserva- 
tions. We favor this amendment. There appears to be no reason for the continu- 
ance of this little-used authority. 

Subsection (b) would repeal section 5 (f) of the Air Commerce Act which 
provides for the separate treatment of military and civil airways. This is con- 
sistent with the pattern in these bills, discussed earlier in connection with the 
definition proposed for “Federal airway.” We favor this amendment as a further 
implementation of the common system policy. 


Section 42 of H. R. 4648; section 44 of H. R. 4677 
This section would provide an effective date for this bill, 90 days after enact- 
ment. This appears to be a reasonable period. 


Section 42 of H. R. 4677 
This Department has no comment on this section. 


Section 43 of H. R. 4677 

This section would direct the Board to investigate possible airline mergers 
which would lead to improved service and lower cost to the public. The Board 
would be required to report its findings to Congress within 2 years. 

We believe that such a study may be useful. In appropriate circumstances, 
mergers can provide effective means for improving the airline route pattern. 
The Department makes no comment as to whether additional mergers in this 
field are in fact necessary or desirable at this time. However, we believe that 
this type of study might be helpfful in focusing the attention of the Board and 
the industry on this subject. Information developed in such an investigation 
should also be useful to Congress in any subsequent review of legislative policy. 
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PrRoposED LEGISLATION TO AMEND Stcrion 603 OF THE Civit AERONAUTICS ACT 
oF 1938 


STATEMENT OF PURPOSE AND NEED 


It is the purpose of the attached bill, “to amend section 603 of the Civil 
Aeronautics Act of 1938; to revise the provisions for issuance of type and air- 
worthiness certificates: to provide for the issuance of ferry permits and the 
authorization of experimental operations ; and for other purposes.” 

These proposed amendments to section 603 of the Civil Aeronautics Act of 
1938 are, for the most part, based on recommendations in the Air Coordinating 
Committee’s report on “Civil Air Policy,” made last year at the direction of the 
President. That report stated (in part): “The advancement of aviation safety 
shall continue to be regarded as a cooperative effort of Government and in- 
dustry,” and “Industry organizations must assume primary responsibility for 
assuring adherence to safety standards within their organizations.” The en- 
closed draft bill would be a step in the direction of conforming the safety pro- 
visions of the act to the philosophy expressed in these policy recommendations. 

The first section of the draft bill would revise subsection (a) of section 6038 
of the Civil Aeronautics Act of 1938. At present, this subsection provides for 
the issuance of type certificates by the Secretary of Commerce, upon application 
of any interested party, if the Secretary finds, after investigation, that the air- 
craft (or component) “is of proper design, material, specification, coristruction, 
and performance for safe operation, and meets the minimum standards, rules, 
and regulations prescribed.” These requirements place primary emphasis on 
the responsibility of the Government, and impose little or no direct obligation 
on the manufacturer to do anything but apply for a certificate and make some 
tests. Under this section the Government has the twofold responsibility of 
affirmatively finding not only that the aircraft conform to the applicable safety 
rules and regulations but, in addition, that it is of proper design and construction 
for safe operation. The section is almost entirely silent on the question of 
responsibility of industry. Clearly, however, the manufacturer who develops a 
new product is the one primarily responsible for its reliability, and the principal 
change made by this proposal is to reflect that fact in our basic law. 

For some time now, the Government’s type certification program has been con- 
ducted on the assumption that the manufacturer in fact has primary responsi- 
bility for the safety and reliability of his product. In actual practice, a pro- 
cedure has been developed by this Department under which, without any 
compromise with safety, it has become possible for the aircraft manufacturers to 
perform most of the ground work in the type certification process. As the in- 
dustry and its engineering staffs have grown in size and developed in competence, 
we have been placing greater and greater reliance on the work, the statements, 
and judgments of industry’s representatives. The type certification process 
has developed primarily into one of industry-Government consultation, with the 
Government’s principal role that of final arbiter on questions of interpretation 
of the technical, general airworthiness standards as applied to specific design 
problems. 

The proposed subsection (a) in our draft bill would make the type certification 
provisions of the act more descriptive of this present practice, and it would 
clarify industry’s primary responsibility for the reliability of its products. 
Under the amendments which we propose, the applicant would be required to 
certify, in a detailed application, that his product is properly designed for safe 
operation and conforms to the regulations. Thereafter, the Secretary would 
issue a type certificate whenever “the applicant has presented proof satisfactory 
to the Secretary that the aircraft, aircraft engine, propeller, or appliance con- 
forms to the minimum standards, rules, and regulations prescribed.” The pro- 
posed language would thus change the primary basis for issuance of a type 
certificate under the section from a direct affirmative finding by the Secretary, 
to a certification by the applicant, that the product is properly designed and 
meets the standards. The applicant would have the further obligation to present 
proof of the facts upon which the certificate is issued. The primary responsi- 
bility for the reliability of the product would be thus placed squarely on the 
manufacturer by explicit language. At the same time, the Government would 
retain all of its authority to make investigations, to make or require tests, and 
to withhold issuance of type certificates whenever necessary in the interest of 
safety. 
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Under this amendment to subsection (a) of section 603, proof and less formal- 
ity could be required for the type certification of smaller aircraft by experienced 
manufacturers than is required under the present provisions of the act. 

Our proposal makes similar changes in the airworthiness certification pro- 
visions of section 603. Under the present provisions of subsection (c) the Ad- 
ministrator must find, after inspection, that any aircraft which he certificates 
as airworthy conforms to its type certificate and is in condition for safe opera- 
tion. As with the type certification provision, this subsection, by requiring 
the Secretary to inspect and make the affirmative finding of airworthiness before 
certification, emphasizes the Government’s rather than industry’s, responsibility 
for the safety of individual aircraft. It is impossible for this Department to 
inspect and test each aircraft presented for certification with respect to the 
literally thousands of individual factors which might affect its airworthiness. 
To a considerable extent this cannot be done without destroying the aircraft 
involved, since many important structural and functioning parts become hidden 
by the process of manufacture or reassembly after repair. 

Because we cannot take apart every aircraft that is presented for certification, 
we must now rely to a very considerable extent on the statements of others that 
the aircraft does in fact conform to its type design, that it is properly put to- 
gether, and that it is in condition for safe operation. These findings are now, 
and for some time have been, based on statements by manufacturers, repair 
stations, mechanics, and owners, rather than on any independent Government 
investigation of the facts. 

In the amendments to subsection 608 (c) which we propose in the enclosed 
draft bill, as with the type certification provisions, the language of the statute 
would be conformed in this present practice. Instead of an obligation on the 
Secretary to “find,” “after inspection,” that the aircraft conforms to its 
type design and is in condition for safe operation, the amended subsection 603 
(ec) would require the applicant to present “proof satisfactory to the Secretary” 
of these facts in order to obtain the airworthiness certificate. The law would 
thus positively express the primary responsibility of the manufacturer, repair 
station, mechanic, or owner to inspect and test the aircraft and to prove to the 
Government that itis airworthy. The amended subsection 603 (c) would, at the 
same time, authorize the Secretary to “conduct, supervise, participate in, or 
observe such tests as he deems desirable.” Through this device, together with 
the discretion afforded by his proposed authority to determine the quantum of 
proof required of the applicant, the Secretary would retain whatever control 
may be found necessary to protect the public, with sufficient latitude to permit 
a larger measure of self-regulation by responsible segments of the industry. 

The draft bill also includes a new subsection (da), in which we have provided a 
statutory basis for the issuance of ferry permits and for the authorization by the 
Administrator of the operation of aircraft for experimental or test purposes 
without airworthiness certification. This is, again, a case of conforming the 
Civil Aeronautics Act to current administrative practice. 

We feel that this bill will improve our administration of the aircraft certifica- 
tion provisions of the Civil Aeronautics Act of 1938. We recommend that it be 
given early and favorable consideration by the Congress. 


PrRopPOsED BILL 


To amend section 603 of the Civil Aeronautics Act of 1938: to revise the provisions for 
issuance of type and airworthiness certificates; to provide for the issuance of ferry 
permits and the authorization of experimental operations ; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (2) of subsection 603 (a) 
(49 U. S. C. 552 (a)) of the Civil Aeronautics Act of 1988 is amended to read 
as follows: 

“(2) Any interested person may file with the Secretary of Commerce (here- 
after in this section ‘Secretary’) an application for a type certificate for an 
aircraft, aircraft engine, propeller, or appliance specified in regulations under 
paragraph (1) of this subsection. The application shall contain (1) a type 
design consisting of such drawings, specifications and data describing the design, 
construction, performance and limitations of the aircraft, aircraft engine, pro- 
peller or appliance as the regulations of the Civil Aeronautics Board (here- 
after in this section ‘Board’) may require in such form and manner as the Secre- 
tary may prescribe, and (2) certification by the applicant in the form and manner 
prescribed by the Secretary that the aircraft, aircraft engine, propeller or appli- 
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ance is of proper design, material, specification, construction and performance 
for safe operation and conforms to the applicable rules, regulations, orders, and 
minimum standards prescribed under this title. Upon receipt of an application, 
the Secretary may make an investigation thereof and may hold hearings thereon. 
The Board shall by rule, regulation, or order prescribe such investigations and 
tests to be conducted during manufacture and upon completion which the appli- 
cant shall make as a condition precedent to type certification as the Board deems 
reasonably necessary in the interest of safety, including flight tests and tests 
of raw materials or any part or appurtenance of such aircraft, aircraft engine, 
propeller, or appliance. The Secretary may conduct, supervise, participate in, 
or observe such tests as he deems necessary or desirable. If, in the application 
and in such investigation and tests as may be required under this subsection, the 
applicant has presented proof satisfactory to the Secretary that the aircraft, air- 
craft engine, propeller, or appliance conforms to the minimum standards, rules, 
and regulations prescribed under this title, the Secretary shall issue a type 
certificate therefor. The Secretary may prescribe in any such certificate such 
terms governing identification, duration, renewal, transfer, and related matters 
as he may find desirable, and such special terms as may be appropriate for the 
product certificated under the rules, regulations, orders, and minimum standards 
adopted under this title.” 

Sec 2. Subsection 603 (c) (49 U. S. C. 552 (c)) of the Civil Aeronautics Act 
of 1938 is amended to read as follows: 


“AIRWORTHINESS CERTIFICATE 


“(e) Any person may file with the Secretary an application in such form and 
manner as the Secretary may prescribe for an airworthiness certificate for a 
civil aircraft of the United States. If the applicant furnishes proof satisfac- 
tory to the Secretary, including the results of such inspection, examinations, 
and tests as the Secretary may prescribe, that the aircraft (1) conforms to the 
type certificate therefor, (2) conforms to such other applicable requirements as 
the Board may by rule, regulation, or order prescribe in the interest of safety, 
and (3) is in a condition for safe operation, the Secretary shall issue an air- 
worthiness certificate for such aircraft. The Secretary may conduct, supervise, 
participate in, or observe such inspections, examinations, or tests as he deems 
necessary or desirable. The certificate shall contain such terms governing identi- 
fication, duration, renewal, and related matters as the Secretary may find desir- 
able, and such special terms as may be appropriate for the aircraft certificated 
under the rules, regultions, orders, and minimum standards adopted under this 
title, including limitations on the type of service for which the aircraft may be 
used. Each such certificate shall be registered by the Secretary and shall set 
forth such information as the Secretary may deem advisable. The certificate 
number, or such other individual designation as may be required by the Board, 
ee displayed upon each aircraft in accordance with regulations prescrbed by 
the Board.” 

Sec. 3. A new subsection (d) is added to section 603 of the Civil Aeronautics Act 
of 1938 (49 U. S. C. 552) to read as follows: 


“FERRY PERMITS ; EXPERIMENTAL AIRWORTHINESS AUTHORIZATION 


“(d) The Secretary may authorize the ferrying of aircraft or the operation 
of a new or modified make, model, or type of aircraft for experimental or test 
purposes without issuance of an airworthiness certificate: Provided, That no 
such aircraft shall be operated in air transportation or otherwise for the carriage 
of goods or persons for compensation or hire. Such aircraft shall be operated 
only at such times and in such geographic areas, and subject to such terms, con- 
ditions, and limitations as the Secretary may prescribe in the interest of safety.” 


Mr. Harris. Does that conclude your statement, Mr. Rothschild? 

Mr. Roruscuiip. Yes; it does, sir. ; 

Mr. Harris. Mr. Williams, do you have any questions? 

Mr. Wiuu1AMs. No questions. 

Mr. Harris. Mr Hinshaw? 

Mr Hinsunaw. Of course, Mr. Rothschild, we realize that you have 
come to the position which you now occupy from the Maritime Board. 

Mr. Roruscui. Yes, sir. 
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Mr. Hinsuaw. And, consequently, are well familiar, certainly, with 
the activities of the Maritime Board and the maritime groups of the 
United States. 

Do you likewise believe that the subsidy should be rapidly reduced 
for the maritime group? 

Mr. Rotuscnuip. It would be a most desirable situation if that were 
possible. 

Mr. Hinsnaw. You cannot do it; is that right? 

Mr. Roruscuiip. It would be most desirable. I am sure all of us 
would want to see just that happen. You are familiar, of course, with 
much of the history of the maritime field and you know that certain 
situations are not the same there as they are in the air field. 

For example, the wage situation by and between foreign carriers in 
the maritime field is vastly different than is the wage situation in the 
United States maritime field. 

Mr. HinsHaw. You say wage? 

Mr. Roruscuiip. Yes, sir. 

Mr. Hinsuaw. It is not too much different from air carriers? 

Mr. HinsHaw. There are other factors which in some cases do point 
up some similarities, but the situation is very broadly different. 

Mr. Roruscimp. If you would like to, we would be happy to pre- 
pare some statements showing you the areas of likes and unlikes in the 
two fields. 

Mr. HinsHaw. I know you are very sympathetic toward the mari- 
time subsidy because you have been willing to grant it as a member 
of the Maritime Commission without much argument. There are 
many parallels to be drawn between the Maritime situation and the 
air situation. 

Mr. Roruscuitp. Indeed there are. 

Mr. Hinsuaw. I know that you want to see the air situation develop, 
that you want to see it continue and prosper. 

Mr. Roruscuiw. Yes, sir. 

Mr. HtnsHaw. And that you want to see it stay in the air and over- 
seas, so to speak, in competition with the foreign carriers. 

Now, if you could figure out some way by which that could be re- 
duced and still maintain the competition, I would like to know what 
it is. 

Mr. Roruscuit. We will work on it, Mr. Hinshaw. 

Mr. Hinsuaw. Thank you. 

Now, that is just a little point. Otherwise, as far as the domestic 
carriers are concerned the only ones that are on subsidy are, practically 
speaking, the local service carriers ? 

Mr. Roruscuip. That is right, sir. 

Mr. HinsHaw. And the way to reduce subsidy to the local service 
carriers is to strengthen their hands, is it not, and strengthen their 
route system ? 

Mr. Roruscurp. So that they can take full advantage of the great 
growth factor which is present in this industry ; yes. 

Mr. Hinsnaw. That is right, and it takes a little bit of harborin 
and sheltering and pushing and hauling to get that done, does it not 
But the curve is generally downward as far as subsidy is concerned ? 

Mr. Roruscui. Yes, sir. 

Mr. Hinsuaw. You would agree, would you not, that the service 
to the people of the United States is in the public interest ? 
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Mr. Roruscuitp. Indeed it is, sir. 

Mr. Hinsuaw. I mean of the local service carriers ¢ 

Mr. Roruscuitp. Yes, sir; and we are not proposing in this review 
of subsidy arrangements, Mr. Hinshaw, that all lines and all types of 

carriers should be treated alike. 

We are proposing that the Board have the authority to examine 
the situation on a case-by-case basis and make such provisions as seem 
in its judgment to be warranted. 

Mr. Hinsuaw. Does it now not have that authority ? 

Mr. Rorucnuitp. As I understand it, all certificated airlines are 
presently in a situation where subsidy would be available to them if 
they needed it regardlees of their present situation and the outlook 
for the future. 

Mr. Hinsuaw. Do you object to that? 

Mr. Rorucnip. Yes, sir; we do. 

Mr. Hinsuaw. Why ? 

Mr. RoruscuHi. We e think that in certain elements of the. industry 
the present-day conditions are such that there is no more commercial 
hazard in operating an airline than there is in doing any other thing 
in the commercial field and that there are no guarantees to other types 
of industry in the United States and that therefore—— 

Mr. HinsHaw. You do include the maritime in that statement, do 
you? 

Mr. Rorncump. This isa totally different situation at this point, Mr. 
Hinshaw, because the maritime competition is solely with other coun- 
tries. 

Mr. Hinsuaw. You would include defense industries in that cate- 
gory, would you not? 

Mr. Roruscuitp. Now, that is a little out of my field, sir. 

Mr. Hrnsuaw. You would include agricultural subsidies in that 
rategory, I take it? 

Mr. Roruscuitp. That also is out of my field, sir. 

Mr. Hinsuaw. You are making a broad statement, Mr. Secretary. 
T want to nail it down to show you that there are other industries in a 
very similar position and not that this is the only industry. 

Mr. Roruscuip. I don’t know of any other industries that have a 
timeless call on the Treasury of the United States to protect itself 
against loss as does the domestic airlme industry under its present 
certificates, 

Mr. Hinsuaw. Of course, the domestic airlines have to prove that 
they did operate in an honest, efficient, and economical manner and 
if they did operate in an honest, efficient, and economical manner, 
then they are entitled to it, but they must prove that first under the 
law and they don’t have a timeless call on the Federal Government be- 
cause the rate is set and fixed by the Civil Aeronautics Board for a 
period of time in the past and the rates are fixed and set for a time in 
the future. 

They have a case in court, to be sure, but not a call on the Treasury. 
Is that not true? 

Mr. Roruscuitp. Would it not be an improvement on that situation 
if they were to have contractual arrangements by and between the 
Civil Aeronautics Board and the carriers ? 

Mr. HtnsHaw. I am in favor of a contractual arrangement, Mr. 
Secretary. 
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Mr. Roruscuiy, That is what we are proposing, sir. 

Mr, Hinsuaw. Then we would like to see the language which you 
propose. I have favored a contractural arrangement with the carriers 
for a long time, but no such contractual arrangements have been pro- 
posed heretofore that could be seen in a written form and that we 
could examine. 

Now, if you contract to carry the mail and if you contract to do this 
and contract to do that, then you know what you are contracting for, 
but the question of competitive bids arises. 

Now, of course, competitive bids in the air carrier situation is ridicu- 
lous; you cannot do it and maintain your system of certification, can 
you a 

Mr. Roruscuitp. Would you like to have us furnish some sug- 
gested language / 

Mr. Hinsuaw. I certainly would. 

Now, I would like to ask a question on one more subject. 

Mr. Priest. Would the gentleman yield at that point? 

Mr. HinsHaw. Yes. 

Mr. Prirst. I notice, Mr. Secretary, on page 4 of your statement, 
at the top of the page: 

We believe legislation should be enacted to provide for removing eyen the 
eligibility for subsidy where this is in the public interest. 

The question in my mind is what formula you might use to deter- 
mine whether even the eligibility to receive was in the public interest? 

Mr. Roruscuip. We would think that that authority should be 
given to the Board, Mr. Chairman, and that they should be the per- 
sons who might determine what would constitute eligibility. 

Mr. Priest. And whether even the eligibility was or was not in the 
public interest ? 

Mr, Roruscuiuw. That is correct, sir. 

Mr. Priest. Thank you, Mr. Hinshaw. 

Mr. Do.irver. Would you yield, Mr. Hinshaw ? 

Mr. HinsHaw. Yes. 

Mr. Douuiver. It seems to me through the certification process the 
Civil Aeronautics Board already has that authority; is that not true? 

Mr. Roruscuir. I believe not, sir. 

Mr. Dotniiver. What is your view on that subject, Mr. Secretary? 

Mr. Roruscuitp. We think so long as a certificated carrier main- 
tains its certificate that it is in a position of being able to call upon 
the Board for subsidy assistance in a year when it might need it. 

Mr. Do.uiver. I mean as an initial matter when the certification is 
first granted, then the Board certainly has complete control as to 
whether there is going to be any subsidy granted by the refusal of the 
certificate; is that not true ? 

Mr. Rornscuiw. Yes, sir; but once the certificate has been issued, 
and many of these certificates have been in existence now since 1938, 
we feel that every line operating under one of those certificates, no 
matter what its profit picture is today, or what it may have been in 
recent years, if it has a bad year it is entitled under its certificate to 
come to the Board and say, “Look, we lost money this year. We need 
your help.” 

Mr. Dotutver. Your opinion of the law, then, is that there is an 
absolute right upon the part of the certificated carrier? 
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Mr. Roruscuizp. That is the way we interpret it. 

Mr. Dottrver. Has that been tested in courts ? 

Mr. Roruscump. I don’t know. 

Mr. Dotttver. Is it presently being tested ? 

Mr. Roruscuiwp. I don't know that, either. 

Mr. Dotiiver. Thank you, sir. 

That is all, thank you, Mr. Hinshaw. 

Mr. Hinsnaw. Now, I would like to ask you a question concerning 
this statement which has already been made by Mr. Rizley, and not 
only for the purpose of clarification, but for the purpose of learning 
what it is all about. He talks about foreign rates. He says: 

Under these agreements these governments can disapprove rates charged by 
airlines of other countries by suspending the operating rights of the carriers 
concerned. It would place our Government in a much more effective position 
to work out rate problems with foreign governments if the Civil Aeronautics 
Board possess greater authority over rates of our own carrier. 

Therefore, we recommend favorable action on these provisions of H. R. 4648. 

Now, those provisions of 4648 as I understand it, provide for the 
establishment or fixing of a rate fair and reasonable by an agreement; 
is that right ? 

Mr. Roruscuizp. That is right. 

Mr. Hinsnaw. Is that the provision which you feel should be in 
the act? 

Mr. Roruscutp. Yes, sir. 

Mr. Hinsuaw. How would that strengthen 

Mr. Roruscuirp. It is our feeling that while the Board might not 
very often use the authority which this section would give it, that 
when representatives of our Government went to meetings with other 


governments, as they do, that — would be in better position to deal 


through the regularly constituted agencies with those other govern- 
ments if they had behind them the fact that the Civil Aeronautics 
Board had equivalent authority in the United States to regulate foreign 
carriers that foreign governments have in their own countries to 
regulate our carriers. 

r. HrinsHaw. Of course, that has a parallel in the Post Office 
Department and the rates that are paid to the carriers of the foreign 
mail. We set for our Post Office Department a much lower price 
than the Universal Postal Union rate. 

Now, presumably something like that is in mind; is it? 

Mr. Roruscup. I do not think I quite followed you, Mr. Hinshaw. 
Tam sorry, sir. 

Mr. Hrnsuaw. Well, the establishment of the mail rates by the 
United States for its carriers is a domestic problem under the present 
procedure? 

Mr. Roruscuinp. Yes, sir. 

Mr. Hinsuaw. I believe after Reorganization Plan No. 10, the postal 
rate for our carriers to be paid to the carriage of United States mail 
abroad is far lower than the price that is to be charged under the 
Universal Postal Union, is it not ? 

Mr. Rornscuiip. I believe it is, sir; yes. 

Mr. HinsuAw. Do you see any parallel between that and this pro- 
posed fixing of fair and reasonable rates? 

Mr. Roruscuitp. There may be some parallels, but this would apply 
more specifically to rates for passengers and cargo. 
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As we see it, the Federal Goverment is at a disadvantage in dealing 
in international tribunals because we do not have within our own gov- 
ernmental setup the right to do as much as foreign governments have 
with respect to our carriers. 

Mr. Hinsuaw. Do you think that there is a difference again be- 
tween the maritime and the air carriers in this matter? 

Mr. Roruscuirp. There is a great difference in the maritime field 
because of the old freedom of the seas concept which is, I suppose, im- 
memorial in its age. 

That same situation does not provide in the air carriage field. 

Mr. Hinsnaw. Why not? 

Mr. Roruscuitp. Well, by governmental action. 

Mr. Hinsuaw. That is a broad statement. We have the freedom 
of flying over any part of the ocean we choose. The only freedom we 
do not at is to fly over the land. Neither does the ship have the 
right to go over the land, even if it could be dragged over. 

For example, portage, or through a canal. There is no such right 
except by convention. Is that not true? 

Mr. Roruscuip. Yes, that is true, but ever since international air 
travel has been in existence, it has been governed by bilateral agree- 
ments. 

Mr. Hinsuaw. No, that is not true. It has been governed by bi- 
lateral agreements since the first Bermuda agreement. 

Mr. Roruscuip. That is correct, sir. Pardon me. 

Mr. Hinsuaw. Before the time it was not governed by bilaternal 
agreement. It was governed by an agreement between the carriers and 
in some cases the government and the carriers of the foreign countries. 

Mr. Roruscuiwp. There seems to me at least to be a totally different 
concept regarding the two fields. 

Mr. HinsHaw. That has always been said and it has always been 
said by the maritime people, peculiarly enough, but nobody else It 
must be that the maritime people are biased for their own field, just as 
the air carrier people are biased for their field. 

I do not see that there is much difference between the two. 

Now, what advantage would there be to either our carriers of our 
national defense, which can use and take the equipment of the carriers 
as it can use and take the equipment of the maritime? What ad- 
vantage overall would there be in your mind for our Government to 
be able to fix fair and reasonable rates for foreign transportation by 
air? 

Mr. Roruscuitp. I would not want to comment on the defense 
aspect of it, Mr. Hinshaw, but on the matter of being able to work out 
the most effective agreements in the IATA Council we feel that our 
representatives, the representatives of the United States Government, 
are at something of a dnatvenbens in not being able to say, “Well, we 
have a governmental body which can”—although it has not, perhaps— 
“which can make this effective just as your government has such 
rights” and that, therefore, our Government’s position in IATA 
would be strengthened in dealing with other governments. 

Mr. Hinsuaw. Do you not think that the establishment by act of 
the Civil Aeronautics Board of a fair and reasonable rate in foreign 
transportation would considerably hamper both the Government and 
the carrier in the event of some foreign government disapproving of 


arate that [ATA had presented ? 
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Mr. Roruscuivp. I think if the Civil Aeronautics Board were to do 
something as you suggest in a blanket manner, that there would be a 
very confused situation. 

But I think that the power, which the right to do that would give 
us, would be of some value and I would think that the Civil Aero- 
nautics Board would be so constituted and I would hope it would be 
so constituted as to exhibit real fine judgment as to how far to go in 
these affairs. 

Mr. Hinsuaw. Mr. Secretary, did you ever see a Government agency 
that did not exercise the right under its privilege of law that it was 
entitled to exercise ¢ 

Mr. Roruscuitp. I don’t believe I will comment on that. 

Mr. Hinsuaw. And hire the employees to carry it out? If you can 
imagine a situation where we would give the power to the Civil Aero- 
nautics Board to fix fair and reasonable rates in foreign air transporta- 
tion and visualize that they would not exercise that power and you 
would just hold it as a club over the heads of foreign governments, 
why I think that you had better—lI will not say w hat I have in mind, 
but would you not agree with the stetement up to that point ? 

Mr. Roruscninp. I would agree that there would certainly be a 
temptation. 

Mr. Hinsuaw. There certainly would be a very broad temptation 
to exercise its authority and to have that number of employees on the 
staff. 

Mr. Roruscuiwp. We would hope that the Appropriations Com- 
mittees would take care of that. 

Mr. HinsHaw. They have tried to in the past, but they have been 
unsuccessful because they practically stymied the operation of the air 

carriers by reducing the employ ees of the Board to the point where the 
Board fell far behind in its work. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. Mr. Rothschild, what do you think of the situation 
where the authority of the Board might be limited to an open rate 
situation insofar as fixing the rate is concerned 

In other words, the Board would not get jurisdiction over the rates 
unless there had been an open-rate situation dev eloped by failure of 
the membership of the IATA to agree. 

Mr. Roruscuitp. You know, of course, Mr. Rogers, that the matter 
of rates is one that belongs properly to the C. AB and that that is an 
independent agency and extension of the arms of the Congress as it 
wae! and that we have no connection with any phase of their activity. 

I do not believe that we would be competent to comment on that, sir. 

Mr. Harris. Would the gentlemen yield on that? 

Mr. Rocers. Yes. 

Mr. Harris. Mr. Secretary, in view of the fact that you made a 
very definite categorical statement in support of this particular pro- 
vision of the bill, it seems to me you should be capable of commenting 
on it. 

Mr. Roruscuitp. As I understood Mr. Rogers’ question, Mr. Chair- 
man, it had to do with a different position for open rates as against 
other rates and I certainly am not 

Mr. Harris. Let me put it this way, if I may—with the permission 
of the gentleman from Texas 

Mr. Router Yes. 
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Mr. Harris. We had this discussion with Mr. Rizley the day before 
yesterday, and a question came up as to what authority the Board 
should have over the fixing of international rates. 

Then the question arose in the discussion as to whether or not it 
was the intention of the Board to have superseding authority over 
the agreed-to rates by the IATA conference and the Chairman of 
the Board said it was not the intention at all to recommend that any 
such agreement be disturbed. 

Therefore, they were not recommending this for that purpose. 

Then Mr. Rizley was asked what would he think about extending 
ane of the Board to fix rates other than the rates agreed to at 
the LATA conference; that is, such rates that they had never had 
an agreement on, or where the open rate prevailed as Mr. Rogers 
mentioned a moment ago. 

In other words, where there is no effective way to reach it, then 
give the Board that authority. Where there is an effective way by 
conference, then the Board not be given authority to disturb it. 

1 think that is what he had in mind. 

Mr. Rogers. That is right. 

Mr. Roruscnitp. Mr. Chairman, we have not had the opportunity 
of seeing Mr. Rizley’s comments. As I have said before, this is a 
board matter and I would think that Mr. Rizley would be one of 
the most competent men in the Government to whom such questions 
inight have been directed. 

Mr, Rogers. Mr. Rothschild, pursuing that a little bit further, your 
position is that CAB should have the absolute power to fix the rates / 

Mr. Roruscuip. It should have a power in our judgment equivalent 
to that. power had by similar bodies in other countries. 

Mr. Rogers. In other words, not only power to veto the findings of 
IATA, but to overrule those findings? 

Mr. Roruscnivp. If that is what other governments have we should 
not be at a disadvantage, Mr. Rogers. 

Mr. Rogers. I just wanted to get that clear. 

Now, on the subsidy situation, you suggest that the subsidy be 
separated from the mail rate? 

Mr. Roruscuivp. It is now under Reorganization Plan No. 10, but 
we suggest that it might be an additional safeguard if it were legisla- 
tively stated. 

Mr. Rocers. If it were legislatively separated so that there would 
not be any danger of its becoming joined again 

Mr. Roruscurp. Yes. Well, we think that Reorganization No. 10 
does it effectively today, but that could be impermanent and we would 
like to suggest that legislative action to indicate the will of the Con- 
gress would be desirable. 

Mr. Hinssaw. Would the gentleman yield ? 

Mr. Rogers. Yes. 

Mr. Hinsuaw. I would like to ask Mr. Rothschild whether such 
legislation would indeed be permanent ? 

Mr. Roruscump. A very good question, Mr. Hinshaw, and the 
answer would have to be “No.” 

Mr. Hinsnaw. In other words, you would have us go on record 
solidly and permanently, so to speak, on the record for this Congress, 
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but future Congresses would be free to do as they please and change 
the reorganization plan ? 

Mr. Roruscuixp. I suppose nothing in this world is permanent, Mr. 
Hinshaw. 

Mr. Rogers. The point I am getting at, Mr. Rothschild, is simply 
this: Of course, that would mean that the Congress would assume the 
responsibility, the responsibility would fall on the Congress as Mr. 
Hinshaw pointed out, which is all right with me. 

But it could create a danger of the possible loss of the subsidy to 
airlines that might be needed. 

Mr. Roruscuixp. It would depend, it seems to me, on the way the 
legislation was drawn and how much dependence was placed on the 
Civil Aeronautics Board, in whom it should properly be placed. 

Mr. Rocers. But the point I am making is simply this: that it is 
not so much the question of the way the legislation is drawn, but the 
publicity that is given to the situation by some people who do not 
understand all the facts involved. 

Do you not think it would possibly open the door to undue criticism 
in that respect ? 

Mr. Roruscuixp. I do not believe I see that threat in there, Mr. 
Rogers. 

Mr. Rogers. Now, do you think that the subsidy, Mr. Rothschild, 
should be determined, I think you said eligibility, should be deter- 
mined by the CAB? 

Mr. Roruscuiip. Yes, sir. 

Mr. Rogers. Do you think that eligibility for subsidy should depend 
upon situations similar to the recent action of the Maritime Board in 
which, as I understand it, they granted subsidies, some $9 million 
for the construction of each of two ships, the subsidy being determined 
by the difference between the cost of those ships in the United States 
shipyard and the cost of the ships in a foreign shipyard. 

In other words, the Government granted the $9 million as a subsidy 
as I understand it, so that the ship would not cost the shipline more 
than it would if it should be built in a foreign shipyard. 

Mr. Rornscuitp. That is exactly correct, sir. 

Mr. Rogers. You think that a theory similar to that, so far as 
international operations are concerned, would be applicable ? 

Mr. Roruscuip. No, sir. This has reference not only to interna- 
tional carriers, but more markedly to domestic carriers. There is a 
totally different situation, as we see it, in the construction of aircraft 
and ships. 

Any domestic air carirer can buy an airplane any place he wants 
to as evidenced by the purchase of Vickers Viscount by Capital 
recently. 

Every American-flag operator under the merchant marine is re- 
uired and compelled by the Congress to buy his ships in the United 
tates of America. 

Mr. Hinsuaw. Will the gentleman yield ? 

Mr. Rogers. Yes. 

Mr. Hinsuaw. I have had a serious complaint against the Govern- 
ment for taking bids from an Italian company for furnishing steam 
turbines of very large capacity as opposed to the United States man- 
ufacturers. 
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Now, evidently Maritime is the only agency which cannot go outside 
tobuy. Isthat not true? 

Mr. Roruscuixp. I do not know that it is the only one, Mr. Hinshaw, 
but every American-flag operator is compelled by statute to buy ships 
manufactured in the United States of America. 

Mr. Hinsuaw. Why? Because they must have asked for it. 

Mr. Rornscuixp. No, sir; I believe not. I believe it gets back to this 
situation, Mr. Hinshaw: In two world wars we found ourselves either 
practically without or totally inadequately prepared to carry our own 
commerce and we found that we could not depend on our friends and 
allies to furnish us with sufficient equipment with which to do that job. 

We, therefore, were compelled to Build our own ships under war 
conditions which made them more costly and less good than they could 
have been. 

In order to prevent the recurrence of such a situation, if we ever 
have another situation, the Congress in its great wisdom, decided that 
this Nation must be prepared to the extent of having adequate ship- 
building industry and we cannot keep a shipbuilding industry up 
unless we have some ships to build and in order to get them built 
in this country the Congress again has said that if you are going to 
operate, if you are a ship operator and you are going to operate under 
the American flag, we compel you to buy American-built ships. 

Now, because we compel you to buy them and because we know that 
the cost is substantially greater in the United States than it would 
be anywhere else in the world, close to twice as great, we, the United 
States Government, will remove that competitive disadvantage from 
your operation by granting you as an operator the difference between 
what that ship would have cost you in a foreign country and what it 
will cost you in the United States. 

Mr. Hinsuaw. And we also grant a differential on wages for the 
operation of the ship, do we not ? 

Mr. Roruscuinp. Yes, sir. 

Mr. Hinsuaw. I guess we can agree to the fact that the United 
States did insist on that. Fortunately we have a good aircraft in- 
dustry, so fine that if we continue to give subsidies to foreign govern- 
ments by furnishing them free of charge airplanes for operation in 
foreign commerce and pay them a UPU rate for carrying mail, that 
is three times the rate of mail pay that we pay our own carriers, we 
can expect plenty of competition, can we not? 

Mr. Wietinntds. And we might very well get ourselves in a situa- 
tion similar to that which we are in in the maritime field. 

Mr. Hinsuaw. Exactly, and that is why I approve of the necessary 
subsidies for foreign transportation. 

Mr. Rocers. You do advocate the retention of that limitation so 
far as the maritime is concerned, the limitation that they must buy 
their ships in this country ? 

Mr. Roruscuirp. Yes, sir; that is the only way we can maintain a 
shipbuilding industry. 

Mr. Rogers. Of course, the air transportation is liable to get into the 
same situation; is it not? 

Mr. Roruscump. Well, the international portion of it could. I do 
not see that that could ever happen to the domestic segment of the 
industry. 
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Mr. Rogers. You do not think that danger is present insofar as the 
overall picture is concerned ¢ 

Mr. Roruscuiip. We do not permit foreign carriers to compete on 
the domestic scene, Mr. Rogers. 

Mr. Hinsnaw. Wait a minute. We have an application for a for- 
eign carrier right now to have a certain route between New York and 

San Francisco, something like that, and it is under heavy considera- 
tek’ 

Mr. Roruscuiip. So far none has been allowed. 

Mr. Hinsuaw. That is correct. 

Mr. Rocers. I am not talking what has been done. I am talking 
about what the future holds. That is what we are interested in, the 
possibility of these things coming about. 

Mr. Roruscuip, This is a fast-moving world and the aireraft indus- 
try is one of the fastest moving segments of this fast-moving world. 

We would hope that the Congress would from time to time quite 
often review all of the possibilities such as you suggest so that proper 
legislative action would be forthcoming. 

Mr. Roarrs. I have one more question, Mr. Rothschild. Do you 
have any data as to the difference in the overall amount, approxim: ite 
figures, paid to the foreign airlines for carrying United States mail in 
the last fiscal year as compared with the amount paid to the United 
States airlines? 

Mr. Roruscuirp. I do not have any of that with me, sir. T am sure 
we can get that for you from the Post Office, if you would like to have 
it. 

Mr. Rogers. Would you, please? 

Mr. Roruscuitp. I will be happy to. 

(The material referred to is as follows :) 

THE UNDER SECRETARY OF COMMERCE FOR TRANSPORTATION, 
Washington, February 23, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in response to the request, made by Con- 
gressman Rogers during the committee hearing on January 19, 1956, on H. R. 
4648 and H. R. 4677, bills to amend the Civil Aeronautics Act of 1938, that the 
Department inform the committee as to the difference in the overall amount paid 
to foreign air carriers for carrying United States mail in fiscal year 1955 as com- 
pared with the amount paid to the United States-flag air carriers. 

We have been advised by the Civil Aeronautics Board that the total amount 
paid United States-flag air carriers for the carriage of United States mail to 
foreign countries during fiscal year 1955 amounted to approximately $21,700,000. 
The Post Office Department advises that it paid approximately $2,800,000 to for- 
eign air carriers for the carriage of United States mail to foreign countries during 
the same period. 

We have been further advised by the Post Office Department that generally the 
United States pays current UPU rates of 4 gold francs per ton kilometer or $1.91 
per ton-mile to all foreign operators for letter mail carried from the United 
States to other countries. The $1.91 is the maximum UPU rate and while it 
applies generally, there are some exceptions to specific areas where a lower rate 
is in effect. For carriage of similar mail United States-flag carriers are paid 
at the rate of 53.5 cents per ton-mile for transatlantic mail, 46.44 cents per ton- 
mile for transpacific mail, and 55.1 cents to Pan American and Braniff for mail 
destined to Latin America; Panagra and Delta Airlines are paid 65.3 cents per 
ton-mile for mail carried in the same area. Some of these rates just quoted are 
temporary ones and are subject to being changed as a result of the final determi- 
nation of rate proceedings now before the CAB. 
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Reciprocal agreements have been made with a few foreign postal administra- 
tions generally based on the exchange of equal amounts of mail so that United 
States-flag air carriers participate in the movement of foreign airmail from other 
countries in a like amount to that dispatched on foreign air carriers from this 
country. In order to equalize the amount of mail pay, the rates paid United 
States carriers for mail originating in foreign countries and destined to the 
United States is the same UPU rate the United States pays foreign carriers for 
carriage of mail between the same points. 

Other material requested by the committee will be forwarded just as soon as 
it is ready. 
Sincerely yours, 

Louis S. RorHscHILp. 


Mr. Rocers. That is all. 

Mr. Har. I am very much interested in the comparison and analogy 
between the merchant marine and commercial aviation. It costs some- 
where from a half to two-thirds as much per ton to build a ship in 
foreign yards as it does in the United States; is that not right. 

Mr. Roruscuup. That is correct, sir. 

Mr. Hare. Is there a similar differential in the building of airplanes, 
do you know 4 

Mr. Rornscuip. I think our aircraft manufacturing industry is 
totally different in respect to the aircraft building industry of the 
balance of the world than is our maritime industry. We are world 
leaders in aircraft manufacture. 

As you have so often seen, Mr. Hale, most of the foreign international 
carriers come to the United States to buy their aircraft. 

Mr. Hare. The British built some pretty good planes, do they not ? 

Mr. Roruscuitp. There are not many of them flying, Mr. Hale. 
There are not many large foreign manuf: actured aircraft a used in 
the international field. 

Mr. Hater. I was talking about the airplane industry in general. Is 
not the Viscount a British plane? 

Mr. Rornuscutp. Yes. 

Mr. Hate. The Comet is a British plane? 

Mr. Roruscuiip. Yes, sir. 

Mr. Hare. We are buying Viscounts; we are buying Comets. 

Mr. Roruscuip. I know of no orders for Comets, Mr. Hale. 

Mr. Hate. I thought Pan American had placed orders for Comets. 
Maybe I am wrong. 

Mr. Roruscuitp. If any American carriers have bought Comets, it 
is not known to me, sir. 

Mr. Hate. Anyway, my original question was: Is there not a similar 
differential between the construction cost of an air plane in this country 
and in other countries? 

Mr. Roruscump. There is no such differential as there is in the mari- 
time field, Mr. Hale. 

Mr. Hate. Now, when it comes to operation, of course, you have the 
wage differential just the same in the air as on the sea; is that not 
r ight ? 

Mr. Rornscutitp. T believe it is not quite so marked, sir. 

Mr. Hate. I do not know why it should not be. Maybe the NMU 
is smarter than they are in the air; I do not know. 

Mr. Rornscuitp. One reason might be that several foreign inter- 
national carriers employ American pilots. 

Mr. Hare. At any rate, you feel that the competitive position of an 
American ship is much worse than the competitive position of an 


American plane? 
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Mr. Rornscuip. I do, sir; yes. 

Mr. Hate. Of course, as you pointed out, the requirement of our 
Government that American-flag ships must be built in an American 
yard is a sort of backhanded subsidy to American shipbuilding. 

Mr. Roruscuiwp. Yes, sir. 

Mr. Hare. Which we have found necessary in order to have any 
shipbuilders in this country. 

s Mr. Hinshaw pointed out, it is just as essential to have American 
airship builders in this country as it is to have American seaship 
builders in this country. 

Mr. Roruscniw. Yes, sir; indeed it is. 

‘ rig Hate. So I am not much impressed with the difference in that 
eld. 

Mr. Hrnsuaw. Mr. Chairman, if the gentleman will yield, prior to 
World War II, I think the record will show that some of the biggest 
aircraft manufacturers were located in Europe; namely, the German 
factories and the Dutch factories, the British factories, and the French, 
and that those airplanes of those countries flew all around the world, 
and we had a very difficult time to get our industry going so to speak, 
on overseas aircraft. 

I remember the Sikorsky-51, for example, the first flying boat that 
was able to make a long distance flight. It was flown by the military 
first on a trip overseas. I do not know who was on that ship, but they 
were famous people, three of them, I believe, that flew at one time. 

It will be recognized, of course, that the aircraft industry of 
Europe was deliberately destroyed during the war, one side attacking 
the other and vice versa, to get at the aircraft factories. Is that 
not true? 

Mr. Roruscuiw. They certainly were prime targets, Mr. Hinshaw. 

Mr. Hinsnaw. We blasted them, did we not? And so did they. 

Mr. Roruscuir. Yes, sir. 

Mr. HinsHaw. So they were not available for the construction of 
aircraft except in a very smal] quantity after the war and naturall 
these foreign governments sought aircraft from our country. I thi 
it is quite evident now, Mr. Rothschild, that they are getting into 
business in a big way and producing these commercial aircraft. 

I have complained about it a good deal because I thought they ought 
to be producing fighter aircraft, but they are now producing com- 
mercial aircraft in some quantities. I think it is generally known that 
the prototype of the 4-engine aircraft costs somewhere between $25 
million and $50 million to build the first one, and that has to be spread 
over the remainder of the order. 

If you only ordered 10 you must add $5 million onto the cost of each 
aircraft that is ordered. If you order 100, you only add $0.5 million 
on each aircraft ordered. That is simple arithmetic. 

As long as we are able to purchase large quantities the cost is low. 
That is one reason why the foreign countries are having difficulty 
in getting into the market to compete with us; is that not true? 

Mr. Roruscump. Yes, sir. 

Mr. Hinsuaw. If they can get orders for 200 or 500 large aircraft, 
Comets, for example, they could produce those things awfully cheap. 

Mr. Roruscuiwp. Certainly for a lot less than 10, as you said earlier. 

Mr. HinsuAw. That is where the differential comes and also it 
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comes in the labor cost and we recognize they are lower, considerably 
lower. 

Mr. Harris. Are there any further questions? Mr. Hale. 

Mr. Hate. Going back to what Mr. Hinshaw said, if I remember 
correctly in the period of World War I, there were some excellent 
British planes, there were some excellent French-built planes; there 
were plenty of German-built planes as we knew to our sorrow. I do 
not recall that there were any American-built planes, were there ? 

Mr. Roruscuip. My history is a little dim on that, Mr. Hale. 

Mr. Hate. The American aircraft industry is not an indestructible 
creation by any means. 

Mr. Roruscuitp. Well, suppose not. But so long as we have a 
rather substantial defense program, and that seems to be indicated 
for some time, at least, and so lee as the military provides as I be- 
lieve it does, 95 percent of all the aircraft orders in the Nation, we 
shall have, it seems to me, a pretty substantial industry. 

Mr. Harz. The American automobile industry, in which we take 
so much legitimate pride, is largely based on the mass market. But if 
you have a similar mass market for a car like the Volkswagen, for 
example, I can readily imagine that the Germans would be producing 
more automobiles than are being produced in the State of Michigan. 

I do not think any American superiority is so strong that you do 
not have to cherish it, so to speak. 

Mr. Roruscuip. That is quite right, sir, but I, for one, would not 
be willing to admit that we had run out of ingenuity in this fashion. 

Mr. Hate. Please do not misunderstand me. I am not advocating 
a Government subsidy to General Motors. 

Mr. Hinsuaw. We have run out of ingenuity in the maritime busi- 
ness apparently because they have to be subsidized. 

Mr. Harris. Mr. Springer. 

Mr. Sprincer. I want to go into the subsidy point for a moment, 
Mr. Secretary. 

It is your feeling generally, overall, that now we have reached the 
point in the development of our air economy that it is no longer man- 
datory for us to have in the law a subsidy for domestic airlines. 

Mr. Roruscuimp. Essentially the answer to that would be yes. 

However, we would propose that the authority to be granted to the 
CAB to examine the industry on a segment-by-segment basis and car- 
riers on a case-by-case basis, to determine which segment and which 
carriers should be treated differently than others, we are not pro- 
posing that subsidies be eliminated per se. 

We believe in subsidies and want to see them continued where they 
are needed. 

Mr. Sprincer. Now, you have reached the point, you believe, in 
this country where it should be a discretionary matter for the CAB 
rather than mandatory based upon figures which are submitted to 
the CAB;; is that true? 

Mr. Roruscuixp. As we see the route certification setup today, we 
believe that every carrier regardless of his financial position, or re- 
gardless of his recent income experience has a call on the Govern- 
ment for subsidy when, as, and if he needs it. 

We think that segments of the industry have gotten beyond the 
point where they need to have that prop. 
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Mr. Sprincer. As a mandatory proposition ? 

Mr. Rornscuinp. Yes, sir. 

Mr. Srrincer. You believe it should be discretionary with the Board 
to make up their minds as to whether or not they actually ought to have 
it. or do have a real need for it; is that it? 

Mr. Roruscump, That is correct, sir. 

Mr. Sprincer. Now, are you saying that they should have that as an 
administrative body without any appeal for a court hearing? 

Mr. Roruscniutp. | believe I will have to ask you to let me answer 
that at a later time. 

Mr. Sprincer. In other words, you are not taking any position today 
as to whether or not the airline should have the right to have hearing 
in court ¢ 

Mr. Roruscuixp. I should like to answer that later. 

Mr. Harris. Will the gentleman yield ? 

Mr. Sprincer. Yes. 

Mr. Harris. As I understood the response to Mr. Hinshaw’s ques- 
tion a moment ago to the Secretary, Mr. Rothschild plans to submit 
some proposed language to carry out the suggestions and I thought it 
might be appropriate to suggest now when he does that to consider this 
item in connection with it. 

Mr. Sprincer. Good enough. 

Now, I want to get this in a bundle, if you can, in answer to Mr. 
Hinshaw and Mr. Hale: It is your overall feeling at this time that 
there is a different position as between the maritime field and the air- 
plane industry in that at the present time the air industry does not 
conceivably need any—lI am talking about the air building industry as 
differentiated from airlines—does not need a subsidy because it. is a 
going industry able to compete with the world market as it presently 
exists. 

Mr. Roruscuip. That is correct, sir. 

Mr. Sprtncer. Now, I am just trying to get your overall philosophy. 
Is it your position that at this time you are, or are not, endorsing this 
idea of pushing up within a country and depositing within a country ? 

Mr. Rornscuiip. I don’t believe I understood your question, sir. 

Mr. Sprincer. Well, we will take this one that is pending before the 
CAB at the present time, to pick up in New York and deposit in San 
Francisco. 

Mr. Hinsnaw. That is the fifth freedom. 

Mr. Sprtncer. As I understand it, the fifth freedom is picking up in 
one country and depositing in another. 

Mr. Hinsuaw. Am I wrong in that ? 

Mr. Srrtncer. I think you are wrong. My understanding is that 
the fifth freedom is to fly from New York, pick up in Paris, and carry 
onin Rome. There is no fifth freedom to pick up in Paris and carry 
to Marseille. That is barred in every country. 

You are not in the position of advocating that at the present time, of 
picking up in New York and depositing in San Francisco ? 

Mr. Roruscuitp. We would think that is a Civil Aeronautics Board 
matter and they would have the competence to determine that question. 

Mr. Harrts. Will the gentleman yield? 

Mr. Sprtncer. Yes; I will yield. 

Mr. Harris. Is it not a fact in connection with these foreign air car- 
riers that the Board recommends to the President and the President 
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assumes the responsibility of determining what shall or shall not be 
done ? 

Mr. Roruscuirp. I believe, not, sir. I think it runs this way, Mr. 
Harris: That where American carriers are doing an international 
business and route recommendations are made by the Civil Aeronautics 
Board, that those recommendations are subject to review by the Presi- 
dent. 

Mr. Harris. But foreign carriers coming to this country are solely 
the responsibility of the Board ¢ 

Mr. Roruscninp. I believe so, sir—I am sorry, sir; I gave you the 
wrong answer. The President does have the right to review both 
rulings, both for foreign and domestic carriers in the United States. 

Mr. Harris. Not only the right, but he actually passes on them, does 
he not? 

Mr. Roruscuiwp. It is not mandatory on him. He may or may not, 
| believe. It must be referred to the President. 

Mr. Harris. Now, what the gentleman from Illinois is saying now, 
that right to be extended, that authority to go from one point in this 
country to another point in this country, would it not follow that 
would be referred to the President then ? 

Mr. Roruscutip. I would like to check that, Mr. Harris, because I 
don’t know. 

Mr. Sprincer. That is the point I wanted to know about. 

Mr. Hrnsnaw. The Department of Commerce is asked for comment 
on those things, I believe, by the President, and so, of course, you have 
to familiarize yourself in the department with all those matters, do you 
not ¢ 

Mr. Roruscuiw. Yes, sir; but they come so fast that we just famil- 
iarize ourselves from day to day, Mr. Hinshaw. 

Mr. Sprtncer. Would your department approve of the proposition, 
Mr. Rothschild, of picking up in San Francisco and depositing in 
New York? 

Mr. Roruscuitp. I am not prepared to comment on that now, 
Mr. Springer. 

Mr. Springer. Well, I certainly would like to have something in the 
record by your department on that because I do not know of any 
country existing that would even consider that kind of preposition. 

What we are trying to maintain is the fifth freedom of picking up in 
one country and carrying to another, but I know of no country which 
would grant us the reciprocal right of picking up in London and 
depositing in Glasgow, or picking up in Paris and depositing in 
Marseilles. 

Mr. Roruscuity. Mr. Nash of our general counsel staff, just tells me 
that some American carriers do have rights similar to those which you 
are describing in some of the South American countries. 

Mr. Serincer. But that is by virtue of the fact that they have no line 
of their own though, is it not? You do not find that in any country 
where they actually have a line themselves carry over the same route. 
Is that true ? 

Mr. Roruscnti. I think that is generally true; yes, sir. 

Mr. Sprtncer. That is the problem in India at the present time, as I 
understand it. 

T would like to have something in the record on that. 
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Mr. Hinsnaw. I think that an application is being made by a 
for elgn carr ier to carry passengers originating in E “vurope, some Euro- 
pean “country, across the U nited States after making a stop in New 
York. Maybe I am wrong in that. I have not seen the application, 
but I think that is it. Not to pick up in New York and deposit in 
San Francisco, but to transport passengers from New York to San 
Francisco which they had brought from Europe. 

Mr. Roruscump. They are asking for two terminal points in the 
United States. 

Mr. Sprincer. I believe that is all. 

Mr. Harris. Mr. Rothschild, you have been very patient. It is now 
after 12 o’clock. I did have 2 or 3 matters I wanted to mention. 

Mr. Roruscuip. Why don’t you go ahead, sir? 

Mr. Harris. In the first place, back to the recommendation of the 
legislation regarding the separation of mail pay and subsidy, is it 
not a fact that Reorganization Plan 10, which was submitted by the 
President to the Congress and permitted to go into effect, actually 
became law and it will either take another reorganization plan or 
affirmative act of Congress to change it ? 

Mr. Roruscuirp. That is right, sir. 

Mr. Harris. So, in effect, your program of separation under Re- 
organization Plan No. 10 is the law today and you actually have in the 
law a separation of subsidy from mail pay ? 

Mr. Roruscuitp. A legislative expression, however, might make 
the situation more completely understood. 

Mr. Harris. I appreciate that. 

In other words, you feel that there should be some amendment to 
3 5 patamaaaat Reorganization Plan No. 10 on separation; is that 
right ? 

Mr. Roruscui. There are some areas beyond those in reorgani- 
zation plan No. 10 that would probably be of interest to your com- 
mittee, Mr. Chairman. 

Mr. Harris. I appreciate that, but I was thinking about procedure 
in view of the fact that Reorganization Plan 10 is today law. 

Mr. Roruscuixp. I think these would be in the nature of further- 
ance rather than amendment, some areas which are not covered under 
reorganization plan 10. 

Mr. Harris. Would the procedure you have in mind in your recom- 
mendation here apply to international carriers ? 

Mr. Roruscuiwp. To American carriers engaged in the interna- 
tional field ? 

Mr. Harrts. Yes, of course; we are talking about our own carriers. 

Mr. Roruscuizp. I think the Reorganization Plan No. 10 does apply 
to them now, sir. 

Mr. Harrts. I know it does, but as I understood it you had in mind 
amending the law making ineligible carriers to receive subsidy. 

Mr. Roruscuip. I would think that the Board, if it carefully con- 
sidered the situation, would be forced to come up with a feeling that 
the international field has vast differences from trunk carriage in the 
United States and again from feeder carriage in the United States. 

Mr. Harris. I agree with that. 

Mr. Roruscuitp. And that they should have the right to make such 
determinations as would apply not only to those segments as such, 
but to the individual carriers within those segments. 
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Mr. Harris. Yes, I recognize that, but what I was trying to clear up 
oe own mind is your idea about making ineligible carriers for 
subsidy. 

Mr. , At the proper time that might be possible. I do 
not believe that the Board could find now that the international car- 
riers should be held ineligible for subsidy because that field does not 
have the same good history of earnings accomplishment which the 
domestic field has. 

Mr. Harris. In other words, the local service carriers would bear 
the brunt of such further restrictions, would they not? 

Mr. Roruscuitp. No, sir; we have in mind that the trunk carriers 
should bear the brunt of it. 

Mr. Harris. Trunk carriers are not being subsidized today. 

Mr. Roruscuiyp. But they still have a call on subsidy. We are 
saying that they don’t perhaps deserve to have that call. 

r. Harris. Is it not a fact that with the exception of 1 or 2 there 
has been no subsidy paid to trunk carriers in the last 4 or 5 years? 

Mr. Roruscuitp. That is correct, sir. 

We would like to see that nailed down so that would continue. 

Mr. Hinsuaw. Mr. Chairman, may I comment that the question 
of subsidy depends entirely on the mail rate that is applied to the 
carrier and that is the reason for keeping the subsidy provision in 
the law, because the Government has the right to set all rates. 

Mr. Harris. Let me pursue this for a moment, because the Secre- 
tary has an important meeting he has to make. 

tis the report of the Board here in which they take great pride, 
and perhaps appropriately so, in the fact that the subsidy for the 
fiscal years 1956 and 1957 will be reduced to $4814 million. That is 
a decrease of $2314 million, 33 percent less than for the year 1954, 
and $7.2 million, 13 percent less than for 1955. 

Now, along with that I observe here in fiscal year 1951 the local 
service lines carried 665,000 ton-miles of mail. There has been a 
progressive increase in this volume until it is estimated that in 1957 
it will reach 1,465,000 ton-miles of mail for the local service airlines. 

Now, I observe that the service mail pay during this time has been 
fairly constant. In 1951 it was $1,151,000; in 1956, $1,121,000. And in 
1957, estimated $1,151,000, exactly what it was in 1951. 

You have more than twice the mail ton-miles and the same pay. 
Now, I observe the subsidy has been rather constant for the last 3 or 
4 years, which seems to me, and I may be entirely wrong, that the 
encouragement to local service airlines has simply not matched the 
service that they perform. 

Mr. Roruscnuitp. It seems so to me, Mr. Harris, that the figures 
might indicate something else as well. That they might indicate that 
the necessity for subsidy is geting less and less, and that would be 
a highly desirable situation. 

Mr. Harris. I thoroughly agree with that, but yet you require them 
to carry more than twice the mail in 1957 that they carried in 1951, 
for precisely the same pay, according to this report here. 

Mr. Roruscnitp. We believe, of course, that the mail pay and sub- 
sidy pay should be separate and arrangement for such provided in 
reorganization plan 10. 

Mr. Harris. This shows that it is separate. 
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Mr. Roruscutp. I think in your opening statement perhaps you 
put your finger on one of the most vital matters having to do with 
the operation of feeder lines, and that is the fact that we simply do 
not have a proper aircraft with which to do that job. 

Mr. Harris. Is the Department of Commerce doing anything to 
help alleviate that situation ? 

Mr. Roruscrutp. We have been approached by people at interest 
with the idea of encouraging the participation of the Government in 
the creation of prototypes just for such use and we have that under 
consideration at the present time, Mr. Harris. We have not as yet 
developed a policy position on it. 

Mr. Harris. I am very glad to have that information. This com- 
mittee made a trip last fall and we had the very interesting experience 
of being with some of our most outstanding aircraft manufacturers 
on the west coast. We had a very frank discussion with them about 
this particular problem. 

We did our best to impress upon them what we felt to be the im- 
portance of this thing. I do not know whether it had any effect 
on them, or not, but if the department takes the same position, or at 
least becomes interested in it and comes up with a program of sugges- 
tions, it might help. 

Mr. Roruscuitp. We are vitally interested in the problem and we 
recognize it as being in existence and is not so far as we know ap- 
proaching any immediate solution. 

Mr. Harris. I appreciate that. I want to associate myself with 
Mr. Rogers and Mr. Hinshaw about some of the things that were said 
a moment ago regarding aircraft construction. 

Now, we visited some of the aircraft manufacturers in Europe and 
in England. In referring to the Viscount, of course, they are very 
proud, and I think they have a right to be proud of the record that 
it is making even here in our own country, and other countries of the 
world. 

There is no question but what they have the jump on that type of 
aircraft. 

Now, we visited the place where they were making the Comet and 
the Handley-Page. They told us what the trouble was when they 
had that tragie experience of theirs a while back. They endeavored 
to correct that in what they referred to as their No. 3 Comet, and in 
doing so they improved the No. 4. Then they showed us the one they 
had improved, which they referred to as No. 5. Then some different 
improvements came wp to they skipped 5 and the next one, I believe, 
they called Comet No. 6. That is the one that Mr. Rogers was talk- 
ing about a moment ago that has had this adjustment and overhaul 
completely. 

If I remember correctly they had contracted to deliver 92 to the 
British Government for use. 

It is going to be that original Comet which they will perfect, as they 
say, and they are quite confident it will perform. When it is per- 
fected, they say, the rest of the aircraft world can look out because 
they are fixing to give them a lot of competition. 

That is the information they gave us and frankly, they are very 
proud of it and rather boasted about it, too. 

So it is something that our own Government and our own aircraft 
manufacturers are going to have to consider. 
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| know that as long as we have these tremendous military orders 
from our Air Force and other services, our aircraft manufacturers 
are in good shape, but down the line when they, too, have to run down 
and look into this commercial field for their production and sales, it 
is liable to be an entirely different situation. 

Mr. Roruscuitp. We would hope that your committee would con- 
tinue to review this as carefully in the future as you have in the past, 
just the situation which you have described. 

Mr. Hinsuaw. Mr. Chairman, I think I recall that they had orders 
from American carriers for Comet 2 before it was abandoned. I be- 
lieve that there were orders for 20 such Comet 2’s, at least the situa- 
tion was quite far advanced for the orders if they were not actually 
placed. 

Mr. Harris. We visited the Folker plant. DeHaviland and Hand- 
ley Page, all working diligently trying to develop a small airplane 
that can be used for the purpose in which interest has been manifest 
here. 

What responsibilities does the Department of Commerce have, if 
any, for making recommendations to the President regarding air 
routes of our own international carriers ? 

Mr. Roruscuitp. The process, as I understand it, Mr. Harris, works 
like this: The President asks for these departments which have an 
interest in matters of this kind and I think this is usually the State 
Department, the Department of Defense, Commerce, the Bureau of 
the Budget, the Post Office, and 3 or 4 others perhaps, to furnish his 
office with such comments as they feel are appropriate and he takes all 
of those comments, weighs them and uses them in making a decision. 

Mr. Harris. Are you familiar with the granting of authorization 
for a foreign air carrier to operate a nonstop flight from New York 
City to Mexico City ? 

Mr. Roruscuitp, That was a matter which had been decided prior 
to my coming into the Department, sir, and there have been so many 
current matters that I have not gotten into that one. 

Mr. Harris. None of our carriers have authority for nonstop flights 
from New York to Mexico City, do they ? 

Mr. Rornscnirp. I believe that is correct, sir. 

Mr. Harris. Are you in a position to indicate why we should allow 
some foreign carrier to perform that service and not permit our own 

carriers to provide similar service ? 

Mr. Roruscnuitp. I am presuming that comes about by reason of 
Board decisions. 

Mr. Harris. We plan to have an executive session with the Board 
at which time we will discuss these matters fully. 

Do you happen to know anything about the status of this highly in- 
teresting question of service from New Orleans, La., to Mexico City ? 

Mr. Roruscuizp. No, sir; I know nothing about that. 

Mr. Harris. Are you familiar, or are you in a position to state 
whether or not you could give any information as to the status of the 
matter of service from the west coast to the Far East, over which is 
referred to as the great circle route? 

Mr. Rornscni. My recollection of that is that the President's last 
decision of about a year ago made certain findings and reserved cer- 
tain others for future decision, and I have no knowledge as to when 
those matters which were reserved will be coming up for ‘decision. 
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Mr. Harris. There are additional decisions, then, to be made regard- 

ing that situation ¢ 
r. Roruscu1ip. The President’s message indicated that there were 
certain reservations; yes, sir. 

Mr. Harris. Thank you very much. I hope we have not detained 
you too long to make your meeting downtown. I appreciate your 
coming down and being with us today. 

Mr. Roruscuix. It is a pleasure to be with you, sir. 

Mr. Harris. The committee will adjourn until 10 o’clock tomorrow 
morning. 

(Thereupon, at 12:30 p. m., the subcommittee was recessed, to re- 
convene at 10 a. m., Friday, January 20, 1956.) 
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FRIDAY, JANUARY 20, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 


The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

The subcommittee continues hearings on civil air policy this morn- 
ing and the bill, H. R. 4648 and H. R. 4677, to amend the Civil Aero- 
nautics Act. 

I have a communication from Mr. E. Thomas Burnard, executive 
director of the Airport Operators Council. He advises of the receipt 
of notice of the hearing, and that their council probably will not have 
its views coordinated in sufficient time for presentation during the 
hearings, but would like to have authority to file a statement for 


the record. Without objection, that request shall be granted. 
(The statement, later submitted, is as follows :) 


STATEMENT BY AIRPORT OPERATORS COUNCIL REGARDING PROPOSED AMENDMENTS 
To Civit AERONAUTICS Act (S. 308, S. 1119, H. R. 4648, aNp H. R, 4677 


To the Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives: 


This statement is submitted by the Airport Operators Council which is an asso- 
ciation of the various organizations and agencies operating the airports serving 
the following communities : 

Atlanta, Baltimore, Birmingham, Boston, Burbank, Chicago, Cincinnati, Cleve- 
land, Columbus, Dallas, Denver, Honolulu, Houston, Jacksonville, Kansas City, 
Los Angeles, Louisville, Memphis, Miami, Milwaukee, Minneapolis, Nashville, 
New Orleans, Newark, New York, Oakland, Omaha, Philadelphia, Pittsburgh, 
Portland (Oreg.), St. Louis, San Antonio, San Diego, San Francisco, San Juan 
(P. R.), Seattle, Tampa, Tulsa, and Wichita. 

With but one exception, the membership of the council consists of cities or 
other public and governmental agencies. A list of the members is annexed 
hereto as appendix I. 

The comments made herein are confined primarily to the effect of the proposed 
changes in aviation legislation upon such municipalities and public agencies and 
the airports which they operate. 


1. Definition of “air navigation” 

It is proposed in S. 308, S. 1119, H. R. 4648, and H. R. 4677 to strike the phrase 
“air commerce” from the Civil Aeronautics Act of 1938 and substitute the phrase 
“air navigation” which would be more broadly defined to mean “the operation 
and navigation of aircraft in commerce or otherwise.” 

The intent and effect apparently is to make it plain that the act is not confined 
to the operation of aircraft for commercial purposes but extends to their opera- 
tion for other purposes. There should be no room for doubt on that point. 
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The Airport Operators Council favors the changes indicated above. 

On the other hand, the proposed definition would also include the operation of 
aircraft “upon any airport in the United States.” 

This clearly intends the surface movement of aircraft at airports, and would 
include aircraft while being taxied or towed upon public runways, taxiways, 
ramps and aprons, and also upon private or exclusive areas and even within 
maintenance hangars. 

The insertion in the Civil Aeronauties Act of language referring generally to 
the ground movement of aircraft in areas where they are today subject to the 
rules and regulations of State or municipal airport operators can only lead to 
confusion and uncertainty. It would open the door to claims that Congress has 
occupied the field and that therefore the ordinances and regulations of munici- 
palities and State agencies operating city- and State-owned airports are super- 
seded and nullified insofar as they affect in any way the operation of aircraft on 
the ground. 

The Airport Operators Council therefore opposes the inclusion in the definition 
of the phrase quoted above, i. e., “upon any airport in the United States.” 

This is not to say that the council opposes all Federal control or regulation of 
aircraft upon the surface of airports. The objection is to general language 
which will create doubts and confusion. If there are situations where such 
Federal control is desirable, then a specific provision should be carefully phrased 
to leave no doubts as to the exact extent of the Federal control intended to be 
exercised, and exactly what is left to State or municipal control. 

One such specific provision is suggested below : 


2. Control of traffic on public runways, tariways, etc. 

In all eases where the United States operates a control tower at an airport for 
the purpose of controlling aircraft movements in landing and taking off, it would 
seem highly desirable to remove any doubt as to whether such traffic control 
extends to the runways, taxiways, ete. The movement of an aircraft from the 
time it approaches an airport in flight until it reaches a place of rest to discharge 
p'ssengers or cargo is in fact one movement, and from the standpoint of safety 
tts well as efficiency it should be subject to control for traffic purposes by but one 
agency. It seems undesirable to leave room for argument that at some point 
before the movement ends, the right of control passes from a Federal agency to 
2 State or municipal agency. 

Accordingly the Airport Operators Council strongly urges that the Civil 
Aeronautics Act be amended by adding a provision as follows: 

“In any case where an agency of the United States operates a control tower 
or other facility for the purpose of controlling the movement of aircraft in flight 
while landing at or taking off from any airport or landing area, such agency shall 
also be responsible for controlling the movement or operation of aircraft upon 
the surface of all runways, taxiways, ramps, and aprons which are open to public 
use by aircraft at such airport or landing area and the orders, rules, regulations, 
and directions of such agency shall be binding upon those moving or operating 
aircraft upon such public runways, taxiways, ramps, and aprons. The provi- 
sions of this section shall not be deemed to authorize any such agency of the 
United States to require any runway, taxiway, ramp, apron or other area to 
be opened to public use except with the consent of the operator of such airport 
or landing area, and then only to the extent and upon such terms and conditions 
as such operator may provide.” 

See also comments below under heading ‘6. Safety regulations.” 


3. “Federal airways” 

The four bills propose to substitute the phrase “Federal airway” in the act 
in lieu of the phrase “civil airway,” and to define it somewhat differently from 
the latter phrase. The new definition refers to “a portion’ of the navigable 
airspace instead of “a path” through it and refers to its suitability for air 
“navigation” rather than air “commerce.” 

The new verbiage appears to express the intent more accurately and the 
Airport Operators Council favors its adoption. 

We understand that a suggestion has been made, although not reflected in 
any of the four bills, that the proposed definition of Federal airways should be 
changed to require their identification primarily by reference to electronic navi- 
gational aids. The act already provides in section 302 (b) that airways shall 
he identified with relation to “visual, mechanical, electrical, radio, or other like 
aids along the ground for air navigation.” To require their identification by 
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one particular kind of navigational aid would appear to be unduly restrictive, 
and AOC opposes any such restrictive language. 


}. Cooperation with State agencies 


S. 308 provides (sec. 15) for an amendment of section 305 (b) of the present 
act authorizing the Civil Aeronautics Board to provide such assistance to the 
States and their subdivisions and agencies as may be feasible in connection with 
matters relating to the sound development of civil aeronautics. 

This grant of power to the Board to cooperate with State and municipal 
agencies as to matters of mutual concern would be welcomed by the members 
of the council; and the council urges that a similar provision be included in S. 
1119, H. R. 4648, and H. R. 4677. 

The proposed amendment, however, uses in two places the phrase “the several 
States, Territories, and possessions, and political subdivisions thereof.” 

To remove any possible doubt as to the Board’s power to cooperate with State 
and municipal agencies of all types and descriptions, the council urges that the 
phraseology be changed in both places to read “the several States, Territories, 
and possessions, and political subdivisions thereof, and public or municipal 
agencies or instrumentalities of one or more of the States, Territories, or posses- 
sions or of the political subdivisions thereof.” 

5. Protection of aerial approaches 

Section 16 of 8S. 308 and section 14 of S. 1119 would add a new provision to 
the act requiring the Secretary of Commerce to formulate and keep up to date 
a nationwide program for the protection of aerial approaches to airports, and in 
the preparation thereof to cooperate with the States and their agencies. The 
Secretary would be authorized to make grants to enable the States and their 
agencies to carry out the program. 

The question of aerial approaches to airports is becoming of greater and 
greater importance as time goes by, and will be of still greater importance when 
the commercial operation of jet aircraft is initiated. This new provision seems 
very desirable in the public interest. The council urges the inclusion of a 
similar provision in H,. R. 4648 and H. R. 4677. 

Here again the phrase used in the proposed amendment is “the several States, 
Territories, and possessions, and political subdivisions thereof.” 

The Airport Operators Council urges that this phrase, wherever it appears in 
the new section be changed to read “the several States, Territories, and pos- 
sessions, and political subdivisions thereof, and public or municipal agencies 
or instrumentalities of one or more of the States, Territories, or possessions or 
of political subdivisions thereof.” 

As it appears in 8. 308 and 8. 1119, the new section is so phrased as apparently 
to assume that there will be some parts of whatever program may be formulated 
by the Secretary which will properly call for action by State, Territory, posses- 
sion or political subdivision thereof. It would seem that this assumes in 
advance what the conclusions reached by the Secretary will be. The establish- 
ment and maintenance of civil airways, including the portions thereof consti- 
tuting aerial approaches to airports, is primarily a matter for the Federal Gov- 
ernment and not for the local airport operator. Accordingly AOC urges that 
the second sentence of proposed section 311 (a) be terminated with the words 
“maximum extent,” and that the balance of the sentence which reads as follows 
be stricken out: “he finds such cooperation feasible, in order that the legal 
powers of the States, Territories, and possessions and their political subdivisions 
may be used in carrying out such parts of the program as properly may ¢all 
for action by a State, Territory, possession, or political subdivision thereof.” 

6. Safety regulations 

Each of the four bills (S. 308, sec. 25; S. 1119, sec. 22; H. R. 4648, see. 20; 
and H. R. 4677, sec. 19) proposes to authorize the CAB to prescribe rules and 
regulations governing practices, methods, and procedures to provide for 
safety of “flight” in air navigation “(including the safety of persons and prop- 
erty on the ground).” 

The exact meaning and effect of the parenthetical phrase is unclear, particu- 
larly when used in context with the word “flight.” It is not clear for example 
whether the power is limited to aircraft in flight and means that aircraft in 
flight may be regulated to protect persons and property on the ground—or 
whether the power extends to the regulation of aircraft on the surface. 
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Here again is a situation where the proposed amendment would open the door 
to claims that Congress had occupied the entire field of regulation of aircraft 
at airports—and that all ordinances and regulations of municipalities and State 
agencies operating airports are superseded insofar as they affect aircraft on 
the ground. 

In all cases such as this, it is of the essence that a careful and precise line 
be drawn as to where the Federal regulatory power and the State or city regu- 
latory power meet. The Airport Operators Council therefore urges that the 
above-quoted phrase be omitted—and that in lieu thereof, a separate provision 
be inserted substantially as proposed above in this statement under the heading 
“2 Control of Traffic on Public Runways, Taxiways, etc.” 


%. Treaties and Bxecutive agreements 

Section 30 of S. 308 and section 25 of H. R. 4677 would forbid multilateral 
agreements with foreign nations providing for the formation of or participation 
in any international organizations for the regulation or coordination of any 
phase of international aviation, except by treaty. 

AOC strongly supports these amendments and believes they should be included 
in S. 1119 and H. R. 4648. 

So far as airports serving overseas carriers are concerned, AOC feels strongly 
that no attempt to regulate them or control their operation should be made by 
international agreements, except by treaties where our airport operators would 
have an opporunity to present their views and position to the Senate. 

The above amendments, however, by no means cover the field. The Airport 
Operators Council believes that international agreements regulating any phase 
of civil aviation (except by treaty) should be forbidden whether or not inter- 
national organizations are involved, and whether or not the agreements are mul- 
tilateral or bilateral, with the svle exception of bilateral agreements providing 
for operating rights. 

Accordingly, AOC urges that in addition to the changes proposed in 8S. 308 
and H. R, 4677, another subsection be added to section 802 of the Civil Aeronau- 
tics Act as follows: 

“(d) Except for bilateral agreements of the type mentioned in subsection (c) 
of this section 802, no multilateral or bilateral agreement between the United 
States and any foreign government or governments providing for the regulation 
or coordination of international aviation or any phase thereof, shall be made 
or entered into by or on behalf of the United States except by treaty.” 


8. Complaints by municipalities 

Each of the four bills (S. 308, sec. 34; S. 1119, sec. 31; H. R. 4648, sec. 28; 
and H. R. 4677, sec. 28) would add a new provision relative to complaints by 
municipalities as to inadequacy of air service. It would provide for a confer- 
ence between the municipality and the airline concerned under the auspices of a 
CAB examiner. If the conference proved fruitless, a formal CAB investigation 
would be initiated. 

This provision seems highly desirable, and AOC urges its adoption. 

The proposed amendment however uses the words “municipality” and “city” 
which might be subject to technical and restrictive interpretations. Accord- 
penne AOC also urges that a paragraph be added to the new section reading as 

ollows: 

“As used in this subsection, the words ‘municipality’ and ‘city’ shall be con- 
strued to include any political subdivision of a State, Territory, or possession 
of the United States, and to include any public or municipal agency or instru- 
mentality of one or more States, Territories, or possessions of the United States 
exercising powers or jurisdiction within a specified district.” 


9. Powers of pilots 
Each of the four bills (S. 308, sec. 41; S. 1119, sec. 38; H. R. 4648, sec. 35; 
and H. R. 4677, sec. 35) would add a new provision to the act providing that 
airlines “through the pilot in command” shall have authority to take any action 
which in the pilot’s judgment is “reasonably necessary in the interest of safety 
or the reasonable comfort of passengers and members of the crew” while the 
aircraft is in flight “including the time such aircraft is on the ground.” 
The Airport Operators Council strongly objects to the inclusion of any such 
provision : 
(a) Insofar as it would authorize the pilot to ignore Federal, State, and 
airport laws, rules, and regulations and substitute his own judgment in 
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the interests of his own comfort and that of the other crew members and the 
passengers, or even in the guise of safety, when no emergency exists; 

(b) Insofar as it applies to the operations of aircraft upon the surface 
except while on a runway while landing or taking off ; and 

(c) Insofar as it would relieve the aircraft operator from liability for 
death, injuries, or damage caused by the pilot’s negligence. 

The Airport Operators Council sees no objection to a provision authorizing 
pilots to take any appropriate action in emergencies involving peril to persons 
or property while the aircraft is actually airborne or while it is in movement 
on a runway either taking off or landing. To grant uncontrolled discretion in 
other situations would result in chaos. If the present proposal is justified, 
then an amendment to the Interstate Commerce Act would also be justified 
authorizing every interstate bus or truck driver to ignore safety regulations 
and traffic ordinances and take whatever action he deems necessary at any time 
in the interests of safety or his own comfort or that of his helper or passengers. 

As the amendment is now written, the pilot while taxiing upon an airport 
could ignore rules of the road, safety regulations, and orders and directions of 
the control tower. In case of a fire, he could refuse to obey orders and instruc- 
tions of the trained fire department and fire-fighting force. In these and in 
many other instances he would be a law unto himself. 

Moreover, if in any case the pilot was guilty of negligence causing damages, 
injuries, or death, the airline would be in a position to plead that it was acting 
in exercise of powers conferred upon it by statute and that therefore it had 
no liability no matter how gross the negligence. 

The AOC therefore urges that the proposed new section 1101 (b) be changed 
to read as follows: 

“(b) The pilot in command of any aircraft operated by an air carrier, foreign 
air carrier, air contractor, or foreign air contractor, in the event of an emer- 
gency involving imminent peril to persons or property and arising while such 
aircraft is in the air or is in movement on a runway while landing or taking off, 
shall have authority to take such action as may in his judgment be necessary to 
prevent or minimize death or injuries to persons or substantial damage to prop- 
erty but nothing herein contained shall be construed to relieve such air carrier, 
foreign air carrier, air contractor, or foreign air contractor from liability in 
the event such pilot is guilty of negligence.” 


10. State airspace reservations 


Each of the four bills (S. 308, sec. 47 (a); S. 1119, sec. 44 (a); H. R. 4648, 
sec. 41 (a); and H. R. 4677, sec. 41 (a)) would eliminate the power now vested 
in the States to set aside and protect airspace reservations in addition to those 
established by the President. 

Since divided jurisdiction in this field is undesirable and the matter is pri- 
marily one of interest to the Nation as a whole, the AOC favors this amendment. 

However, if the State power to set up airspace reservations is to be eliminated, 
it would seem desirable to extend nationwide the power of the President to 
create airspace reservations for safety purposes, the power to do so for that 
purpose being presently confined to the District of Columbia. AOC therefore 
suggests that in addition to striking out the second sentence of section 4 of 
the Air Commerce Act of 1926, the first sentence be changed to read as follows: 

“The President is authorized to provide by Executive order for the setting 
apart and protection of airspace reservations in the United States for national 
defense and other governmental purposes and for public safety purposes.” 


APPENDIX I 
ATRPORT OPERATORS CoUNCIL MEMBERSHIP List, MarcH 1956 


Atlanta; City of Atlanta, Department of Aviation, City Hall, Atlanta, Ga. 

Baltimore: City of Baltimore, Department of Aviation, Friendship International 
Airport, Baltimore, Md. 

es City of Birmingham, Department of Aviation, City Hall, Birming- 

am, Ala. 

Boston: State Airport Management Board, Logan International Airport, East 
Boston 28, Mass. 

Burbank : Lockheed Air Terminal, Inc., Burbank, Calif. 

Chicago: City of Chicago, Department of Public Works, Bureau of Aviation, 
City Hall, Chicago, Tl. 

Cincinnati: Kenton County Airport Board, Airmail Field RPO, Cincinnati, Ohio. 
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Cleveland: City of Cleveland, Division of Airports, Department of Port Control, 
City Hall, Cleveland, Ohio. 

Columbus: Columbus Metropolitan Airport and Aviation Commission, Port 
Columbus, Columbus, Ohio 

Dallas: City of Dallas, Department of Aviation, Love Field, Dallas, Tex. 

Denver: City and County of Denver, Department of Improvements and Parks, 
City Hall, Denver, Colo. 

Honolulu: Hawaii Aeronautics Commission, Honolulu International Airport; 
Honolulu 17, T. H. 

Houston: City of Houston, City Hall, Houston 1, Tex. 

Jacksonville: City of Jacksonville, Airport Department, City Commission, City 
Hall, Jacksonville 2, Fla. 

Kansas City: City of Kansas City, Aviation Department, City Hall, Kansas City, 
Mo. 

Los Angeles: City of Los Angeles, Department of Airports, 5800 Avion Drive, Los 
Angeles 45, Calif. 

Louisville: Louisville and Jefferson County Air Board, Standiford Field, 
Louisville, Ky. 

Memphis: City of Memphis, Tenn. 

Miami: Dade County Port Authority, P. O. Box 757, International Airport 
Branch, Miami, Fla. 

Milwaukee: County of Milwaukee, Department of Public Works, Airport Divi- 
sion, Court House, Milwaukee 3, Wis. 

Minneapolis-St. Paul: Minneapolis-St. Paul Metropolitan Airports Commission, 
2429 University Avenue, St. Paul 14, Minn. 

Nashville: City of Nashville, Nashville Aviation Commission, Powell Avenue, 
Nashville 4, Tenn. 

New Orleans: New Orleans Aviation Board, Moisant International Airport, 
New Orleans, La. 

Newark: The Port of New York Authority, 111 Eighth Avenue, New York 11, 


Nn, ¥: 
New York: The Port of New York Authority, 111 Eighth Avenue, New York 11, 


Oakland: Port of Oakland, Board of Port Commissioners, Grove Street Pier, 
Oakland, Calif. 

Omaha: City of Omaha, Nebr. 

Philadelphia: City of Philadelphia, Department of Commerce, City Hall, Phila- 
delphia, Pa. 

Pittsburgh: County of Allegheny, Department of Aviation, Greater Pittsburgh 
Airport, Pittsburgh, Pa. 

Portland: The Port of Portland, P. O. Box 4099, Portland 8, Oreg. 

St. Louis: City of St. Louis, Department of Public Utilities, City Hall, St. Louis, 


Mo. 

San Antonio: City of San Antonio, Department of Aviation, International Air- 
port, San Antonio, Tex. 

San Diego: Port of San Diego, 1865 North Harbor Drive, San Diego 1, Calif. 

San Francisco: City and County of San Francisco, Airport Department, Public 
Utilities Commission, City Hall, San Francisco, Calif. 

San Juan: Puerto Rico Ports Authority, P. O. Box 3508, San Juan, P. R. 

Seattle: The Port of Seattle Commission, Box 1878, Seattle, Wash. 

Tampa: Hillsborough County Aviation Authority, Tampa International Airport, 
P. O. Box 1549, Tampa 1, Fla. 

Tulsa : City of Tulsa, City Park Board, Okla. 

Wichita: Board of Park Commissioners, City of Wichita, Kans. 


(The following supplementary statement was later submitted :) 


SUPPLEMENTARY STATEMENT BY AIRPORT OPERATORS COUNCIL IN RE H. R. 4648 anp 
H. R. 4677 To AMEND THE Civit AERONAUTICS AcT oF 1938 


This will amend and supplement the statement dated March 7, 1956, filed by 
the Airport Operators Council concerning the subject bills. 

The previous statement did not properly reflect the legal status of Puerto Rico 
as a Commonwealth, and the following changes are requested : 

(a) Item 4 of the AOC statement, “Cooperation with State agencies” suggests 
certain language be inserted in the bills to remove any doubt as to the power 
of CAB to cooperate with public agencies of all types and descriptions. In lieu 
of the language suggested in the original draft of the AOC statement, the follow- 
ing should be substituted : 
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“The several States, Territories, and possessions, the Commonwealth of Puerto 
Rico, and political subdivisions and public or municipal agencies or instrumen- 
talities of one or more of said States, Territories, possessions, or of said Com- 
monwealth.” 

(b) Item 5, “Protection of Aerial Approaches,” also contains suggested phrase- 
ology which should be changed to read the same as that recommended above in 
connection with item 4. 

(c) Item 8, “Complaints by Municipalities,’ contains a suggested definition 
which should be changed to read as follows: 

“As used in this subsection, the words ‘municipality’ and ‘city’ shall be con- 
strued to include any political subdivision of a State, Territory, possession, or 
Commonwealth of the United States, and to include any public or municipal 
agency or instrumentality of one or more States, Territories, possessions, or 
Commonwealths of the United States exercising powers or jurisdiction within a 
specified district.” 


Mr. Harris. The first witness this morning is Mr. James L. High- 
saw, Jr., representing the Railway Labor Executives’ Association. 


STATEMENT OF JAMES L. HIGHSAW, JR., RAILWAY LABOR 
EXECUTIVES’ ASSOCIATION, WASHINGTON, D. C. 


Mr. Higusaw. Mr. Chairman, I am a member of the law firm of 
Mulholland, Robie & Hickey. We are counsel for the Railway Labor 
Executives’ Association, and I am appearing today in behalf of that 
association. 

Mr. Harris. We are glad to have you here and to have your state- 
ment. 

Mr. Hicusaw. We have prepared a written statement of our views 
on the portions of the proposed legislation in which we are interested, 
and I believe it would be helpful to the committee and I could save 
the committee’s time if I could have permission merely to put this 
statement in the record, and then give a brief oral summary. 

Mr. Harris. Without objection, it will be received. 

(Mr. Highsaw’s prepared statement follows :) 


STATEMENT ON BEHALF OF RAILWAY LABOR EXECUTIVES’ ASSOCIATION ON 
H. R. 4648 ann H. R. 4677 


My name is James L. Highsaw, Jr., 

I am appearing before this subcommittee to make a statement on behalf of 
the Railway Labor Executives’ Association with respect to H. R. 4677, one of the 
two proposed bills to amend the Civil Aeronautics Act now before the sub- 
committee. 

This statement is limited to a discussion of section 42 of H. R. 4677, which is 
a proposal to amend title II of the Railway Labor Act as a part of a general 
revision of the Civil Aeronautics Act. The proposed amendment reads as 
follows: 


“Sec. 42. Section 201 of the Railway Labor Act (U. S. C., 1940 edition, title 45, 
sec. 181) is amended by inserting after the word ‘common’ the phrase ‘or con- 
tract’; by inserting at the end of such section a colon and the following proviso: 
‘Provided, That the terms “employee” or “subordinate official” shall not include 
any individual having authority, in the interest of a carrier or contractor, to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or 
discipline other employees, or responsibly to direct them, or to adjust their 
grievances, or effectively to recomend such action if, in connection with the fore- 
going, the exercise of such authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment.’ ” 

H. R. 4648, which the subcommittee is also considering does not contain this 
proposed amendment to the Railway Labor Act. 

The Railway Labor Executives’ Association is strongly opposed to the sug- 
gested amendment contained in section 42 of H. R. 4677, and we wish to thank 
the subcommittee for this opportunity to express our objections thereto. 
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The Railway Labor Executives’ Association is composed of 20 standard national 
and international railway labor organizations which are the duly certified col- 
lective bargaining agents under the Railway Labor Act for the great bulk of 
the Nation’s railroad employees. These 20 organizations are— 


Switchmen’s Union of North America. 

Order of Railroad Telegraphers. 

American Train Dispatchers’ Association, 

International Association of Machinists. 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers and Helpers. 

Sheet Metal Workers’ International Association. 

International Brotherhood of Electrical Workers. 

Brotherhood Railway Carmen of America. 

International Brotherhood of Firemen and Oilers. 

Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and 
Station Employees. 

Brotherhood of Maintenance of Way Employees. 

Brotherhood of Railroad Signalmen of America. 

International Organization Masters, Mates and Pilots of America. 

National Marine Engineers’ Beneficial Association. 

Hotel and Restaurant Employees and Bartenders International Union. 

Railroad Yardmasters of America. 

Brotherhood of Sleeping Car Porters. 

Brotherhood of Locomotive Firemen and Enginemen. 

Brotherhood of Railroad Trainmen. 

Order of Railway Conductors and Brakemen. 


As the subcommittee is undoubtedly aware, title I of the Railway Labor Act 
governs the conduct of labor relations on the Nation’s railroads and title II of 
that act which is here involved, extends the coverage of the statute to common 
carriers by air engaged in foreign and interstate commerce so that labor relations 
on both the railroads and the airlines are governed by the same law. Certain 
of the standard railway labor organizations listed above as affiliated with 
the Railway Labor Executives’ Association are also the duly certified collective 
bargaining representatives under the Railway Labor Act for some crafts or 
classes of employees on airlines regulated by the Civil Aeronautics Act. The 

srotherhood of Railway and Steamship Clerks is the collective baargaining 
representative for approximately 10,000 employees embraced within the cate- 
gories of clerical, office, stores, fleet, and passenger service employment on 5 major 
trunkline air carriers and 2 aviation service companies. The International As- 
sociation of Machinists represents some 30,000 machinists employed by 9 trunk- 
line air carriers, 10 local service air carriers, and 9 other aviation companies. 

The Railway Labor Executives’ Association thus has a substantial interest in 
any proposals to amend title II of the Railway Labor Act. Such proposals 
directly affect the representation of employees of airlines by organizations 
affiliated with the association. Moreover, if adopted, such proposals may set 
a pattern for title I so as to reach both rail and air transport and thus affect 
the entire structure of labor relations under the Railway Labor Act. 

Section 42 of H. Rt. 4677 would affect the application of the Railway Labor 
Act to the air transport industry in two ways. First, it would extend the cov- 
erage of that act, which is now limited to common carriers by air, to include 
“contract” carriers by air. Second, it would restrict the coverage of the Rail- 
way Labor Act so as to deprive a large class of employees doing other than 
routine work of collective bargaining representation under that statute and 
the other protection accorded to them thereunder. The primary interest of the 
Railway Labor Executives’ Association is in the second part of the proposed 
amendment limiting the coverage of the statute, which, as I have already indi- 
cated, the association opposes. 

The purpose of the restrictive proposal in section 42 is to eliminate so-called 
supervisory personnel from the coverage of the Railway Labor Act. We respect- 
fully submit that this proposal involves a basic change in the Railway Labor 
Act and that no need exists for such a fundamental revision in a statute which 
has successfully governed labor relations in the rail and air transport industries 
over many years. 

The definition of the term “employee” for the purpose of specifying the cover- 
age of the Railway Labor Act is derived from section 1, Fifth thereof (151 
U.S. C. A. Fifth) which reads as follows: 


VE Ban gree menace eer rman 
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“Fifth. The term ‘employee’ as used herein includes every person in the 
service of a carrier (subject to its continuing authority to supervise and direct 
the manner of rendition of his service) who performs any work defined as that 
of an employee or subordinate official in the orders of the Interstate Commerce 
Commission now in effect, and as the same may be amended or interpreted by 
orders hereafter entered by the Commission pursuant to the authority which 
is hereby conferred upon it to enter orders amending or interpreting such ex- 
isting orders: Provided, however, That no occupational classification made by 
order of the Interstate Commerce Commission shall be construed to define the 
crafts according to which railway employees may be organized by their volun- 
tary action, nor shall the jurisdiction or powers of such employee organiza- 
tions be regarded as in any way limited or defined by the provisions of this act 
or by the orders of the Commission. 

“The term ‘employee’ shall not include any individual while such individual 
is engaged in the physical operations consisting of the mining of coal, the 
preparation of coal, the handling (other than movement by rail with standard 
railroad locomotives) of coal not beyond the mine tipple, or the loading of coal 
at the tipple.” 

This definition was continued in pertinent part by the provisions of title II, 
sections 201 and 202 of the Railway Labor Act which extend the applicability of 
that act to airline operations. The distinction provided by these definitions is 
not between “supervisory” and “nonsupervisory” employees, as suggested by the 
proposed amendment, but between “executives” and “officials” on the one hand 
and “subordinate officials” on the other hand. Persons in the latter category are 
included within the coverage of the act. 

The inclusion of “subordinate officials” (including supervisory personnel) 
along with other carrier employees in procedures for the settlement of labor dis- 
putes involving rail carriers dates back to the Transportation Act of 1920 (41 
Stat. 457). That statute provided an early framework for the settlement of 
such disputes and section 300 (5) thereof treated “subordinate officials” as 
employees for the purpose of the statute. This definition was taken over in 
section 1 of the original Railway Labor Act which came into effect May 20, 1926 
(44 Stat. 577), and has been continued unchanged through other revisions of the 
statute during the past 30 years. The definition was made applicable to the 
airlines when the Railway Labor Act was extended in 1936 to cover employee- 
management relations in the air transportation industry (49 Stat. 1189). 

This definition as well as the other basic provisions of the Railway Labor Act 
was developed in joint conferences between representatives of the principal car- 
riers and labor organizations involved and was submitted to the Congress as a 
joint management-labor proposal. 

There thus exists a situation in which labor-management relations in trans- 
portation have been built up over a period of 35 years upon the basis that “sub- 
ordinate officials” (including supervisory personnel) are to be treated as em- 
ployees for the purposes of the Railway Labor Act. Countless agreements have 
been signed, and scores of mediations and arbitrations have been successfully 
conducted on that basis. During nearly 20 of those years the air transport in- 
dustry has successfully functioned under the Railway Labor Act as it now stands. 
In these circumstances a fundamental change of the kind proposed should be 
made, if at all, only upon the basis of the strongest kind of showing. Nor should 
it be made, we believe, as an incidental part of legislation which in large measure 
concerns itself with the regulation of the economic and safety aspects of air 
transportation but only after full consideration of the operation of the Railway 
Labor Act with hearings devoted solely to that purpose. 

It has been suggested that the existing stable situation should be changed 
because the present coverage of the Railway Labor Act creates administrative 
and disciplinary problems for the airlines and because the Labor-Management 
telations Act of 1947 attempts to draw a distinction between supervisory and 
nonsupervisory personnel. 

The problem for the airlines is asserted to flow from the fact that a person may 
be represented by a labor organization who at the same time is a company repre- 
sentative at a station or in a shop, thus giving rise to a divided loyalty or in- 
terest. It is therefore argued that such an employee should be deprived of his 
long standing rights under the Railway Labor Act. In Packard Motor Co. v. 
National Labor Relations Board (330 U. S. 485 (1947)), the United States Su- 
preme Court rejected this argument in the following language (p. 490) : 

“There is nothing new in this argument. It is rooted in the misconception 
that because the employer has the right to wholehearted loyalty in the per- 
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formance of the contract of employment, the employee does not have the right 
to protect his independent and adverse interest in the terms of the contract itself 
and the conditions of work.” 

Moreover, the Railway Labor Act specifically protects the authority of the 
earrier with respect to its personnel as it makes the act applicable to carrier 
employees only “subject to its (i. e. the carrier’s) continuing authority to super- 
vise and direct the manner of rendition of his service.” 

The fact that the matter has been treated differently in the industrial, non- 
transportation field by the Labor Management Relations Act is not only of 
little value as a precedent here, but indeed an argument against the proposed 
amendment. The handling of labor-management relations in the transporta- 
tion field has long been recognized as requiring special treatment and procedures 
different from those applied to industry in general. It is for this reason that 
railway and airline labor-management problems have continued to be covered 
by a separate statute which differs in many vital respects from the National 
Labor Relations Act, as amended by the Labor Management Relations Act. The 
emphasis in the Railway Labor Act is on voluntary procedures, while the em- 
phasis in the National Labor Relations Act is on compulsory decision of labor 
issues by a Government agency. When the air transport industry was beginning 
its great expansion in the 1930’s, Congress believed that its labor relations were 
more closely akin to those existing in the railroad field than in the industrial 
field and so placed airline labor-management relations under the Railway Labor 
Act. In so doing it included in the coverage of that act all employees previously 
covered in the railroad industry. The wisdom of this choice is evidenced by two 
decades of harmonious labor-management relations in the air transport in 
dustry during which period the industry has experienced a minimum of labor 
difficulties and a phenomenal growth which continues at an accelerated pace. 
The adoption of section 42 of H. R. 4677 would, in our opinion, represent a back- 
ward step rather than progress in airline labor-management relations. 

Finally, since the proposed amendment is only to title II, section 201, of the 
Railway Labor Act it would give rise to a precedent of separating the labor 
relations of the airline industry from the railroads and treating them differently 
within the framework of that statute. This can only lead to confusion and dis- 
ruption of stable labor-management relations in transportation. As we have 
seen, organizations affiliated with the Railway Labor Executives’ Association 
represents employees in both the rail and transport fields. Such representation 
is now governed by one statute with the same basic features. If this one 
statute is in substance to be split in two, the advantages of uniformity dis- 
appear. If, on the other hand, a proposal such as the present one is to lead to 
a revision of the coverage of the Railway Labor Act in both the rail and the 
air transport field, it clearly gives rise to problems of such scope that it should 
be considered only as a separate piece of legislation after full hearings and 
consideration with respect thereto rather than as one item in omnibus legisla- 
tion primarily concerned with the Civil Aeronautics Act. 

Mr. Hieusaw. The Railway Labor Executives’ Association is inter- 
ested in only one narrow portion of this legislation, and that is the 
proposed section 42 of H. R. 4677. That isa oe not to amend the 
Civil Aeronautics Act but to amend the Railway Labor Act, title IT, 
section 201. In substance the proposal is to remove from the: coverage 
of the Railway Labor Act all employees of airlines who exercise any 
supervisory authority or who exercise any independent judgment in 
the performance of their duties. 

The Railway Labor Executives’ Association is strongly opposed to 
that provision. We appreciate the opportunity to appear here and 
express our views to the committee. 

I should like to point out that that proposed provision does not 
appear in H. R. 4648, which is the other legislation the committee is 
considering. 

I should like to state briefly to the committee the interest of the 
Railway Labor Executives’ Association in this particular proposal. 
That association is composed of 20 standard national and international 

railway labor organizations who are the duly certified bargaining 
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agents under the Railway Labor Act for the great bulk of the Nation’s 
railroad employees, approximately 1 million employees. In addition 
to that, as the committee undoubtedly knows, title IT of the Railway 
Labor Act extends the provisions of that act to the airline industry, 
so that both the railroads and the airlines are governed by the same 
law in their labor relations. 

Two of these twenty organizations which are members of the Rail- 
way Labor Executives’ Association also represent employees of air- 
lines under the Railway Labor Act. Those 2 are the Brotherhood of 
Railway and Steamship Clerks, who represent about 10,000 employees 
on 5 trunk carriers, and the International Association ‘of Machinists, 
who represent about 30,000 employees on some 9 trunk carriers and 10 
local service carriers. 

The interest, then, of this association in this legislation is that it 
will affect their representation of airline employees; and because of 
the fact that it may have effects ultimately upon title I of the Rail- 
way Labor Act, it can affect their representation of the Nation’s rail 
employees. 

The present definition and coverage of the Railway Labor Act, both 
in title I and title IT, is found in section 1, fifth of the Railway Labor 
Act. That section, which is set forth completely in our statement, 
defines “employees” to include the subordinate officials of the carrier. 
It does not make any distinction, as does this proposed section 42, 
between supervisory and nonsupervisory employees. 

That definition has a long history. It goes all the way back to the 
Transportation Act of 1920. It was included in the first Railway 

Labor Act of 1926, in the Railway Labor Act of 1934, and when the 
Civil Aeronautics Act was passed in 1938, that definition was also 
included in title II of the Railway Labor Act to cover airline 
employees. 

That definition, along with all the other important provisions of 
the Railway Labor Act, was originally hammered out in conferences 
between labor and management, ‘and it was submitted to the Congress 
as a joint labor-management proposal. 

Thus you have a situation in which you have an act with the cover- 
age and definitions in it which were worked out between labor and 
management. It has had 35 years of history in the railroads. It 
has had some 20 years of history in the airlines. It is the position of 
the Railway Labor Executives’ Association that under those circum- 
stances, in which that act has functioned satisfactorily as now written, 
there should be no change in it except on the basis of a showing of 
the strongest need for such a change, and secondly, that such a change, 
if it were : brought : about, should be br ought about in legislation which 
is directed specifically at the Railway Labor Act and in which hearings 
are held directed specifically to that, and not as a sort of incidental 
piece of legislation in which the primary focus is on the safety and 
economic regulation of the airlines under the Civil Aeronautics Act. 

Further, we believe that there has been no real showing of any need 
thus to upset the whole pattern of labor relations under the Railway 
Labor act at this time. 

There has been a suggestion that these employees whom section 42 
seeks to remove from the cov erage of the Railway Labor Act have a 
conflict of loyalties there because they are members of a labor organiza- 
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tion and at the same time represent management in some relations 
with the employees. That same argument has previously been made 
in the labor field in cases before the Supreme Court, and was rejected 
by the Supreme Court. I should like to read to you the one sentence on 
that from the Supreme Court, which appears on page 8 of our state- 
ment: 

There is nothing new in this argument. It is rooted in the misconception that 
because the employer has the right to wholehearted loyalty in the performance of 
the contract of employment, the employee does not have the right to protect his 
independent and adverse interest in the terms of the contract itself and the 
conditions of work. 

The other point I would like to make is that, unlike other labor 
legislation, the Railway Labor Act has a specific provision in it which 
makes all carrier employees, regardless of whether or not they belong to 
a labor organization, directly subject to the continuing authority of 
the carrier “to supervise and direct the manner of rendition of his 
service.” 

The suggestion has also been made that because of the Labor- 
Management Relations Act of 1947 defined “employees” in this way, to 
exclude the group of employees involved, this should be done in this 
proposed amendment. We believe actually that is an argument 
against adopting the amendment at this time. Almost from the very 
beginning, the Congress has recognized that the labor-management 
relations in the transportation field are different from those in the 
industrial field aaneh. It is for that reason that the Railway Labor 
Act was passed originally. The whole emphasis and focus of that act 
is on voluntary procedures; whereas the emphasis and focus of the 
National Labor Relations Act, as amended by the Labor-Management 
Relations Act, is on decisions by a Government agency. 

When the air industry came along in the 1930’s, Congress decided to 
apply to it the Railway Labor Act rather than the National Labor Re- 
lations Act. We believe the wisdom of this choice has been shown 
by the fact that you have had two decades of relatively harmonious 
labor-management relations in the industry, during which time the 
industry has progressed at a rapid rate. We feel that the adoption 
of this proposed amendment at this time would represent a backward 
step rather than a forward step in labor-management relations in the 
industry. 

Finally, I should like to point out to the committee that the adop- 
tion of the amendment to title II of the act would create an anomalous 
situation in which you had one type of coverage under title II, and in 
the same statute you had another type of coverage under title I. You 
would have agreements by the same organization, representing essen- 
tially the same types of employees in the two industries, which had a 
different scope, which would raise 

Mr. Harris. Are you talking about title I now? 

Mr. Higusaw. Title I is the part of the Railway Labor Act, Mr. 
Chairman, which governs labor relations in the railroad industry. 

Mr. Harris. In the railroad industry. 

Mr. Hieusaw. Title II of the Railway Labor Act, which this pro- 
posal is to amend, extended the provisions of title I to the airline 
industry. 

Mr. Harris. Yes, but this proposed amendment does not have any 
application to title I at all, does it? 
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Mr. Hiensaw. As it is written, it does not specifically have appli- 
cation to title I, and I was suggesting, Mr. Chairman, that that would 
create an anomalous situation in which you would have one definition 
of “employee” under title Il for the airline industry, and in another 
transportation industry under title I you would have a different scope 
and coverage. Yet you would have essentially the same groups, types, 
categories of employees, and they would be represented by the same 
organizations. 

We believe that that is undesirable, and that if that were remedied 
by making the definition of “employee” uniform as it now is under 
the Railway Labor Act, but making it uniform as this amendment 
proposes, that is, by limiting the scope of the employees who are cov- 
ered, then you would have a situation in which all these countless 
agreements which are now in existence under the Railway Labor Act, 
between these organizations which I represent and the railroads, 
would all be seriously affected. There would be problems of interpre- 
tation. We believe it would cause a great deal of difficulty in the 
labor-management field. 

I thank you, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Highsaw. I am glad you 
called this to our attention. This is the first information we have 
had regarding this particular problem. Certainly it will be carefully 
considered. 

Do the provisions of the Railway Labor Act extend to motor car- 
riers, too? 

Mr. Hieusaw. I do not believe they do, no, Mr. Chairman. 

Mr. Harris. Thus far, it applies to only the railroad and airline 
segments of our transportation industry. 

Mr. Hicusaw. That is right. Those are the two basic transporta- 
tion segments which are covered. 

Mr. Harris. Thank you very much. 

Are there questions ? 

Thank you very much, Mr. Highsaw. 

Mr. Hieusaw. Thank you, Mr. Chairman. 

Mr. Harris. Mr. Crocker Snow ? 

Mr. Snow is Director of the Massachusetts Aeronautics Commis- 
sion, representing the National Association of State Aviation Officials. 


STATEMENT OF CROCKER SNOW, DIRECTOR, MASSACHUSETTS 
AERONAUTICS COMMISSION, REPRESENTING NATIONAL ASSO- 
CIATION OF STATE AVIATION OFFICIALS, WASHINGTON, D. C. 


Mr. Harris. Mr. Snow, we have had you before this committee in 
the past, and we are delighted to welcome you back again. 

r. Snow. Thank you, sir. Iam delighted to be here. It is always 
a great pleasure. 

We have no prepared statement. If you do not mind, I would like 
to refer to some notes I have so I will not forget anything. 

Mr. Harris. Very well. You may proceed. 

Mr. Snow. I am here representing the National Association of State 
Aviation Officials, which consists of the aviation officials of 43 States 
and Territories. What I am about to say represents the considered 
opinion of all of these people. 
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I had the privilege of doing this same job last spring before the 
Senate committee, and our position has not changed materially since 
that time. It isin the ected of those hearings. 

I thought you would be interested to know, if it has not been called 
to your particular attention, that at NASAO’s annual meeting this 
fall the chairmen and members of the two aviation subcommittees of 
the Congress were highly commended by our membership for three 
things, in the form of a resolution: (1) For approving some very 
worthwhile amendments to the Federal Airport Act; (2) for pass- 
ing the local services permanent certification bill; and (3) for not 
enacting S. 308 and S. 1119 and these two bills in their present form. 

There are a lot of good things about these bills H. R. 4648 and H. R. 
4677. There are some things that we think could be added, and there 
are some things which are quite objectionable to us. I am going to 
confine my remarks, if I may, to those things of primary concern to the 
States. There is a good deal of material and discussion in here about 
economic regulation. You have heard about its effect on the Railway 
Labor Act. Those things we feel to be almost entirely of national con- 
cern, and we will steer clear of them. 

One of the things we did before the Senate which I would like your 
permission to do here is to consider not only the two bills together, but 
also the Senate staff. study made by the Senate committee, because if 
we are correct, these two bills stem from the original McCarran bill 
as modified by the results of this staff study. The two bills here seem 
to be essentially companion bills of the Senate bills. 

To start with the things which we believe could be added profitably 
to these bills: 

First is something which was discussed at considerable length in the 
staff study and did not appear in either bill, and that is a change in the 
airworthiness certification requirements. We all know that in recent 
years there has been a very great development in scheduled air carrier 
service, in executive and business flying, and in the aircraft which 
are used in those businesses, but there has been a very discouraging lack 
of development—in fact, it has been a retrogression—in the personal 
flying field, a field which some people think has greater possibilities 
than any other. That is the use of the airplane by individuals gen- 
erally in the way that they use automobiles now, but not to the same 
degree, of course. 

A great many people who are a lot smarter than any of us State 
aviation officials feel that one of the reasons for this may be the air- 
worthiness certification requirements which are written into the pres- 
ent law. I think you all know that the law requires the CAB to certify 
to the airworthiness of any airplane which is built and sold and 
licensed under the Act. That is a very cumbersome and time-consum- 
ing process. It is very expensive. I know from personal experience 
that to certificate a small plane that you might plan to sell for $4,000 
or $5,000 takes several years and takes several hundred thousand dol- 
lars. We have also been told by people like Grover Loening, Lynn 
Bollinger, and so forth, that when you go to obtain a certificate for a 
new design that you run into the fact that the CAB and the CAA can 
only use past experience in deciding what is safe and what is not 
safe. In effect, you tend to freeze the development of the art. 

I think we can all imagine what would have happened to Fords 
or outboard motors or anything of that sort if the company making 
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them, every time they wanted to change the front wheel suspension or 
put more gas in it or change the shape of the steering wheel, had to 
go to some Federal agency to get approval of it. You just would 
not have the development. We would not have the type of cars we 
have now and we would not have the progress in the art that we have. 

NASAO proposed before the Senate that the CAB be relieved of 
the obligation and requirement of certificating airplanes used essen- 
tially for this type of flying, and the simplest way to define that 
appeared to be by size or weight. We know that very small airplanes 
are not going to be used as common carriers, and therefore we do not 
have the obligation to assure the general public of their safety. 

At that hearing, the CAB was asked by the Senate committee to 
comment on our proposal, and they did, and it is in the record of the 
hearings. The CAB had no objection to such an exemption in the law. 

We have had many discussions with the CAB personnel and with 
the most recent Administrator of the Civil Aeronautics Administra- 
tion, and both agreed that it probably would be helpful if the smallest 
types of aircraft could be exempted from this burdensome process; 
but they pointed out that under the law they had to do it, and why 
don’t you get the law changed ? 

So our first recommendation is specifically that, I think it is, sections 
603 and 610 of the Civil Aeronautics Act be amended to exempt air- 
planes weighing, we suggest, less than 5,000 pounds or, rather, to 
authorize the CAB to exempt them from the provisions of 603 and 610. 

Mr. Douutver. Less than Paid much ? 


Mr. Snow. We suggest 5,000 pounds because that has gained some 
stature from usage. For years it has been considered to be the dividing 


line between light airplanes and heavier airplanes. 

We would not stick by that. Another weight which has frequently 
been used is 12,500. It is conceivable that airplanes in the 12,000 
weight category might become common carriers, certainly in helicopter 
operations. 

Mr. Dottiver. What would those be in terms of passenger capacity ? 

Mr. Snow. A Twin Beech is just under that weight. A Twin Beech 
can be set up to carry eight passengers. I think the Sikorsky, whatever 
New York Airways is using, would be less than that, and that is a 
scheduled carrier. So it is our opinion that the weight should be 
somewhere on the order of 5,000 pounds. That would permit the CAB 
to exempt the manufacturers of 2-, 3-, and 4-passenger airplanes from 
this burden. 

Our next suggestion 

Mr. Harris. Before you leave that, since you are speaking from 
notes extemporaneously, it might be appropriate to interrupt at this 
time, if you > not mind. 

Mr. Snow. Not in the slightest, sir. 

Mr. Harris. Do I understand you to mean, then, that any air- 
craft industry could develop any plane it wanted to and put it in the 
air without getting a permit from the Board, if it came within the re- 
quirements that you have just mentioned ? 

Mr. Snow. That is correct, sir. Our proposal was for exemption 
by statute. The Board said they would prefer to have a permissive 
exemption. It is in the Senate hearings on S. 308. It is a formal 
communication from the Board to the Senate committee. They point 
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out that they think it is a good idea, but they would like the privilege 
of issuing such an exemption only to a manufacturer who had stature 
and who apparently was responsible. I think the way they referred 
to the other type was “to keep a fly-by-night operator from building 
and selling something.” So we would not object to an exemption per- 
mission. 

Mr. Harris. This has some appeal to me. I think the problem goes 
much further. In connection with our studies recently on visits to 
aircraft manufacturers on the west coast and in other countries, one 
of the complaints we heard which seems to be responsible for the lack 
of interest in the development of small planes suitable for local air- 
line service, is the present requirements of the Board. They contend 
that meeting requirements of the Board for such planes is almost 
impossible. 

We heard that from the aircraft manufacturers of California. We 
have had it called to our attention at three of the aircraft manufac- 
turers in England and in Europe which we visited. 

In fact, I was astounded when I was advised that if the DC-3 were 
being developed at this time it could not meet the requirements of 
the CAB to be put into service. That seems to me to be a condition 
which should be gone into. I am sorry now that I overlooked it when 
we had the representatives of the Civil Aeronautics Board up here. 
I do want to go into that further sometime, and I am sure other mem- 
bers of the committee who were on the trip were quite interested in 
that phase of it, too. We want to get more information from the 
Board and the Department in connection with that program. 

Did anyone have any questions on this particular item? 

Mr. Hinsuaw. Mr. Chairman, I think that the letter from the CAB 
should be placed in our record, even though it was addressed to the 
Senate, because we ought to have it as a matter of reference in the 
hearings. 

Mr. Harris. We have a letter from the CAB which has been in- 
cluded in the record. I do not know if that subject was dealt with or 
not, but we should be glad to see; and if not 

Mr. Hinsuaw. I do not think it was, because that is not in either 
os nn two bills, and the CAB letter mentioned referred to these two 

ills. 

Mr. Harris. Do you wish to submit a copy of that along with your 
statement, for the record ? 

Mr. Snow. I would like to very much, sir. It appears on page 396 
of this document which is entitled “Hearings Before a Subcommittee 
- Committee on Interstate and Foreign Commerce, United States 
Senate. 

Mr. Harris. How lengthy is the letter ? 

Mr. Snow. Itisa half page of the printed record. 

i Mr. Haney Without objection, it will be included in the record at 
Lis point. 
(The letter referred to follows :) 





COMMENT OF Mr. Crocker SNow’s TESTIMONY ON BEHALF OF THE NATIONAL 
ASSOCIATION OF STATE AVIATION OFFICIALS 


It has been suggested by Mr. Snow of NASAO that all aircraft under 5,000 
pounds which are not to be used in scheduled air commerce be eligible for exemp- 
tion from the requirements for type and airworthiness certification. The Board 
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believes that permissive authority in the Board to exempt such aircraft from 
the certification requirements of section 603 may be desirable. It should be 
understood, however, that the vesting of such authority in the Board would not 
be considered a direction to the Board to grant all or any exemption requests. 
The authority should be sufficiently broad to allow the Board to attach limita- 
tions and conditions on any exemptions to insure that the fly-by-night or un- 
proven 1manufacturers cannot endanger the public with an unproven and uncer- 
tificated airplane. 

In any consideration of this problem the advantages of the Chicago Conven- 
tion, to which the United States is a party, must be borne in mind. This con- 
vention provides, among other things, that an aircraft having an airworthiness 
certificate which has been issued or rendered valid by the country of registry 
is automatically eligible for international flight. In the event that aircraft 
under 5,000 pounds are exempted from the necessity of receiving a United States 
type and airworthiness certificate, they may thereby be precluded from taking 
advantage of this provision of the convention which facilitates international 
flights. 

The Board believes, however, that Mr. Snow’s objectives may be reached by 
regulatory means in the simplification of testing rules applicable to the certifica- 
tion of such small aircraft. Therefore, although the Board would not object 
to permissive authority as suggested by Mr. Snow, it would prefer that no change 
be made at this time. 

Mr. Snow also indicated that there is a problem in connection with who may 
perform work on aircraft, aircraft engines, propellers and appliances. There 
is a common misunderstanding that all persons who perform work on aircraft or 
aircraft parts must be certificated mechanics. However, the act provides spe- 
cifically that only those who are directly in charge of the inspection, maintenance, 
overhaul, and repair of aircraft and their parts need be certificated. The Board’s 
regulations have made provision for simplified certification of airmen employed 
by repair stations and air carriers to ease the burden on civil aviation in gen- 
eral. In addition both S. 308 and S. 1119 would amend the definition of air- 
man to give the Board the authority in proper cases to exempt from the defini- 
tion of airman, persons in the employ of repair stations, manufacturers and air 
carriers. The Board believes that this is the furthest that Congress can go and 
still provide the guaranties of safety in air commerce that are required. There- 
fore, the Board is opposed to any blanket statutory exemption of a class of 
airmen. 

Mr. Snow. Incidentally, what you said, sir, is very true. Since 
we agree that the regulation of interstate scheduled air carriers 1s, 
by constitutional authority and otherwise, a function of the Federal 
(Government, we confined our remarks in this certification field to the 
matters of more direct concern to us. 

Mr. Hinsuaw. Mr. Snow, in that connection, it is required in the 
act at the present time that maintenance work be done by a licensed 
mechanic, and that the mechanic who overhauls an airplane must 
certify to its worthiness before it can fly, I believe. Would you aban- 
don that part of the requirement ? 

Mr. Snow. Yes, sir. I am going into that a little later. That is 
one of the points we would like to bring up. 

Mr. Hinsuaw. Very well. 

Mr. Snow. I will mention that. 

Mr. Harris. You may proceed. 

Mr. Snow. Thank you, sir. 

The next thing we think would improve these bills is sections 
102 (g), 104, and 105 of Senator McCarran’s S. 2647, which we believe 
was the basis for the Senate study. 

Mr. Harris. Of what Congress? 

Mr. Snow. The one preceding the last one. It is the bill which I 
believe started Mr. Hinshaw’s bill and others. It was the one which 
was studied by the Senate staff, and then the staff proposed a rewrite 
which became the Bricker bill, and so forth. Those three provisions 
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we feel are restatements of constitutional principles. We think they 

are accurate, but we think that they are Sreneentiy overlooked now. 

We think it would be an appropriate time to restate them. They have 
to do with the division of authority and responsibility between the 
States and the Federal Government. 

That takes care of the things that we believe could be profitably 
added to the aviation law at this time other than what appears in 
the bill. 

Mr. Harris. I think for the benefit of the committee you should 
describe those provisions. 

Mr. Snow. All right, sir. 

I will read you the first one. It is short. I do not have copies of 
the other two, but the subject matter is very simple and I can describe 
them. 

Section 102 (g) in the statement of policy in the McCarran bill 
reads : 

Preservation to each State of its right to exercise jurisdiction over persons 
and property within its boundaries, including proper control of operations in 
air navigation wholly intrastate in character. 

Section 104 is again a statement of policy, and provides that national 
sovereignty in all of the air space over the United States and all of 
its Territories and any subjacent waters, I think they are called, over 
which we exercise jurisdiction—that national sovereignty as respects 
any airplane of any foreign country shall be vested in the United 
States. I think it is anyway, but it 1s necessary to make it clear. 

Section 105 provides that any rights or obligations with respect 
to aeronautics not expressly given to the Federal Government by 
statute or reserved to the Government by statute shall remain the 
prerogative of the States. 

We think those are all substantially what the Constitution says, 
but we would like to see it restated, because a lot of people act as 
if that were not a part of the Constitution at times. 

Now I will come to Mr. Hinshaw’s question—airmen. First of all, 
I should like to give you an example of the situation that exists today, 

and then tell you what we think ought to be done about it. 

It is now required, in the law, that any person who is directly in 
charge of the overhaul or maintenance of any airplane or any com- 
ponent of an airplane or any accessory of an airplane must be licensed 
as a mechanic by the Federal Government. 

I will tell you how that works. I have an airplane of my own. It 
has Bendix magnetos on it. In Boston there is a Bendix-Stromberg 
distributor for the area, who has the finest kind of machinery and tools 
and factory-trained men, and they do practically all the automotive 
overhaul and repair of Bendix accessories in the Boston area. I 
wanted to have my aircraft magnetos, which are the same thing, over- 
hauled by them. They could not do it. I had to take those mag- 
netos to a small airport operator who had nowhere near the equip- 
ment or experience, and who charged me twice as much, but he had 
licensed mechanics to do it. 

The Bendix shop in town just could not see the point of going to 
the time and trouble of licensing their mechanics for aeronautical work 
when approximately 99 percent of their work would be automotive 
anyway. But you can multiply that a thousandfold and you will 
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find that the cost of operating at least a smaller aircraft is substan- 
tially increased because of this provision, and we do not think the re- 
sults justify it. We think that a manufacturer or a manufacturer’s 
representative or an air carrier probably knows more about how to 
maintain their own products and repair their own products than any 
Federal bureau which licenses someone and says that because they are 
licensed they know how to do it. 

Of these two bills, Mr. Hinshaw’s bill H. R. 4671, obviously recog- 
nizes that situation—the other one does not—and provides in the bill 
that the Board may exempt from this licensing nn mechanics 
who are employed by air lines, manufacturers, and certain other classes 
of people. We think that is fine. We think that should certainly be 
in any bill you pass. But we think you should go further, and that 
you should exempt repair and maintenance organizations and me- 
chanics unless perhaps they are maintaining a public common carrier 
and that might be an exception. 

We find where a Federal board has the authority and the right to 
regulate something, even though the law permits them to exempt some- 
thing, eventually they are pretty apt to set up a department which is 
going to handle that subject. 

That is the first thing. We certainly commend you, Mr. Hinshaw 
particularly, for including that provision in your bill, which we think 
is all to the good. We would like to see you go further, 

The next thing which disturbs us—— 

Mr. Hinsuaw. Mr. Snow, would it satisfy your purpose if a similar 
exemption to the one I have provided i in my bill were given to a person 
who is a manufacturer or manufacturer’s agent ? 

Mr. Snow. We think that would be very helpful, sir. Our sug- 
gestion was that we prefer exemptions by statute rather than permis- 
sive exemptions if there appears to be a sufficient reason. For in- 
stance, in their comments to the Senate committee, the Board com- 
mented on this airman certification exemption provision and, if I re- 
member correctly, their comments were something to the effect that 
they would have no objection to such an authority, but they did want 
to make it clear that they would not consider the fact that Congress 
had so legislated to be any kind of directive to them to exempt such 
people ; that they were still to exercise their own best judgment. 

Mr. Hinsuaw. You would have this problem in connection with 
small planes, When one goes on a cross-country trip and is down in 
“X” airport and says, “I have to have so much service on my plane, 
so much work done on it. Have you got a mechanic?” of course, if 
you exempt all the mechanics from licensing by certificate as an air- 
inan, you do not know who you are going to run into. You have no 
idea whatever whether the man has had experience. Is that not right ? 

Mr. Snow. Yes, you are right, sir. We do not propose that you 
exempt them all. All we propose is that you exempt people who are 
employed by the categories that you list in your permissive exemption, 
that is, the ‘scheduled air carriers, the manufacturers of the aircraft, 
the manufacturers of the engines, the manufacturers of the accessories, 
or theiragents. That is all we propose. 

Mr. Hinsuaw. You just propose to add a couple of people to my 
exemption. 
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Mr. Snow. Yes, sir. The only people we would add are agents of 
manufacturers, because most large manufacturers have approved re- 
pair shops for the various things they produce throughout the country, 
and they are generally as good as the manufacturers themselves. 

Mr. HrinsHaw. We would have to draw that rather carefully, be- 
cause it depends on what kind of an agent he is. If he is just a sales 
agent, why of course he is no good at all. 

Mr. Snow. That is correct. 

Mr. Hinsuaw. But if he is their repair agent, something of that 
sort, if some designation could be given to it and if it were properly 
described, it might be all right. 

Mr. Snow. Yes, sir, we would certainly agree with you on that. 

The next thing which disturbs us is a new title [V—A, which appears 
in both bills. I gather from reading some previous statements that 
there has been considerable discussion of that. That is the one which 
makes air contractors subject to economic regulation by the Board. 

We have no quarrel with the intent of that at all, if we are correct 
in believing that the intent is to prevent unregulated and cutthroat 
competition with the large scheduled air carriers in the country. 

However, we would like to point out that this goes a great deal fur- 
ther than that. Again, we have a permissive exemption of airplanes 
weighing less than 12,500 pounds. It is permissive on the Board. I 
happened to be preceded by Mr. Rothschild at the Senate hearings 
last year, and there was considerable discussion of that. At that time, 
at least, I think the record will show, Mr. Rothschild said that it was 
the intention of the people who were responsible to him to exercise 
that exemption privilege very cautiously ; that it would be the excep- 
tion rather than the rule that any exemptions would be permitted. 

As we read this thing, the new title t -A would require any air 
contractor to get a certificate from the Board through a procedure 
which is almost as time-consuming as getting a certificate for a sched- 
uled air carrier operation now, and you know what that is. All sorts 
of procedures have to be followed. The routes have to be defined. 
The types of services to be performed have to be defined. The rates 
have to be prescribed, and so forth. That is No. 1. 

No. 2, the definition of air contractor is so broad that we believe it 
would apply to a small air taxi operator carrying a piston to somebody 
who was in trouble and needed a new piston for his engine. We thin 
it would apply to the aerial applicator who is carrying chemicals to 
kill bugs on the cotton crop. 

We feel that it is so inclusive that any operation for which anybody 
gets paid anything for carrying anything or anybody in an airplane 
would come under the provisions of this title. 

If it were applied in that manner, we think it would make what we 
know as air taxi operations and aerial application completely 
impossible. 

I think you all know what the air taxi operator is. He is the little 
fellow who has a Bonanza or Navion, or something like that, and he 
usually has his place of business on a terminal airport where the 


scheduled carriers come in. Somebody comes in on a carrier and the 
airline calls him and says, “We have a passenger who is landing at 
Little Rock and he wants to go on to Stuttgart. We have no service, 
and will you take him?” Sure, he fires up his airplane and carries 
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the passenger on to Stuttgart. The next day maybe he is flying a 
passenger to some place in West Virginia. He has no more idea where 
he is going on his next trip than the taxicab which parks in front of 
the Statler Hotel here. It would be impossible for him to go to the 
Board and describe his future operations in sufficient detail so that he 
could get a certificate and still stay in business. 

The same thing is true of the aerial applicator. There may be a 
frost forecast in Florida one day, and everybody down there growing 
oranges or vegetables calls on aircraft in all the surrounding States 
to come in and disturb the air over the orange grove so they will not 
freeze. Or there may be an infestation by some kind of pest in 
another State. 

It is our opinion that the application of this new title to that type 
of flight operation would put them all out of business, and they are 
very important to our economy. So it is our strong recommendation 
that the permissive exemption which is in both bills, the permissive 
exemption for airplanes under 12,500 pounds, be made a statutory 
exemption, because we believe that what you are after will be taken 
care of; that what you are after is to prevent the large operator of a 
C46 or a DC-6 or a DC-3 from undercutting the scheduled air 
carriers, which to a certain degree are subsidized. 

Mr. HinsHaw. What type of plane would that deal with? Would 
the 12,500-pound weight include an oldtime Lodestar ? 

Mr. Snow. No. The Lodestar is just above it, sir. The Twin Beech 
i8-S is just below it. Again, the 12,500 pounds is a figure which has 
been used in a great many cases. Whether it should be 10,000 or 
14,000, I do not know, but it has been used, and it is in the bill now. 
It seems as good a dividing line as you can select. No scheduled air 
carrier, to my knowledge, today in this country uses an airplane 
weighing less than 12,500 pounds or anywhere near it. 

Then the airplanes which might compete with American or Mohawk 
or anybody else would be covered by the new title [V—A, but the air 
taxi operator and the aerial applicator would not. 

Mr. Hinsuaw. There is no intention, at least on my part, to include 
the applicator. 

Mr. Snow. I am sure there is not. We felt that. But we have to 
assume that the law would be applied as written, and in our opinion 
it would certainly cover it. 

Mr. Hinsnaw. There is always one great difficulty at an airport 
where they have a great deal of traffic, of carrier type of aircraft, and 
that is to have a little flier monkeying around who does not really 
know the rules. I suppose there is some tendency to try to keep him 
off the airport, and they do it in many places and insist that they have 
a license to pilot an airplane of higher rating. Sometimes they do it 
in curious ways, too. We will not go into that. I think you under- 
stand what I am talking about. 

Mr. Snow. Oh, yes. 

Mr. Hrysnaw. Certainly where these big airplanes are floating 
around, coming in for a landing, you do not want a lot of small fellows 
around trying to get into the airport who have no radio and no sending 
sets, just a receiver, perhaps, trying to keep out of the way of trans- 
port aircraft. 

Mr. Snow. This is something entirely different. That is a safety 
problem. This is economics. We have no quarrel at all with regula- 
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tions which require two-way radio on airplanes using busy airports 
with control towers. 

Mr. Hinsuaw. The air taxi operator generally has a two-way radio. 

Mr. Snow. Thatisright. He has to have. 

Mr. Hinsuaw. I think if he carries passengers for hire from point 
to point, he ought to be somewhat subject to regulation. 

Mr. Snow. He is presently, sir. He is subject to all of the safety 
regulations of part 60, which provides what kind of license the pilot 
must have, what kind of instruments, how frequently the airplane has 
to be inspected, all that sort of thing. This goes away beyond that. 
Title 1V—A has nothing to do with safety. It is an economic regu 
lation. 

Mr. Hinsuaw. I know that, but then they work both ways some- 
times. 

Mr. Snow. That is right. One can be used for the other, of course, 
if that is what you are talking about. Our proposal would not in 
any way, shape, or manner affect part 60 which provides what is 
required for safety in air taxi operation or aerial application, or 
anything else. 

The next thing which disturbs us is a new definition which appears 
in both of these bills. They scrap the present definition of “air com- 
merce” and substitute a new definition, “air navigation.” You all 
have the definition, which isin the bill. It says, in effect, that air navi- 
gation shall be the operation of an aircraft anywhere in the airspace 
of the United States to or from any place in the United States or on 
any airport in the United States. The old definition of air commerce 
was the operation of an airplane in interstate commerce in the navi- 
gable airspace of the United States. 

So this moves the Federal control from the civil airways interstate 
right down onto the airport and at any altitude over the ground 
anywhere. 

That is all right. Just a definition by itself is innocuous if some- 
body wants to call it that. But you must consider that in connection 
with a couple of other things. There is a definition in the law of an 
airport, and a definition of an aircraft. An aircraft, under the law, 
is any contrivance now known or hereafter designed for flight in or 
navigation in the air. An airport is in effect any place you land and 
take off an airplane. And an airplane is anything, whether it is 
manned or not. 

Then both of these bills go on to insert the new definition of air 
navigation in sections 3, 601, 610, and 1005 of the Civil Aeronautics 
Act of 1938. Section 3 provides that there shall be a public right of 
transit in air commerce throughout the airspace of the United States. 
In other words, no State or community can stop you or me from 
engaging in air commerce as long as we comply with the law, which is 
in interstate commerce in the navigable airspace above the minimum 
altitudes of flight. 

Mr. Dotiiver. May I interject a question at this point? You have 

said that the Federal law provides that there shall not be any inter- 

ference, statewise, with interstate aerial transport. Is the converse 
of that also true? Does the Federal Government have authority to 
interfere with air commerce intrastate ? 

Mr. Snow. I should say constitutionally; no, sir. 
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Mr. Doturver. Is there any air operation wholly within a State now 
going on to any extent which is not certificated or not authorized by 
the Federal Government ? 

Mr. Snow. I will have to answer that question in two parts. There 
is a great deal of commerce going on wholly intrastate which is com- 
pletely free from economic regulation by the Federal Government. 
However, in the interest of uniformity and safety regulations, prac- 
tically every State has adopted what is called the Uniform State 
Aeronautics Commission Act, and that act provides, among other 
things, that no one shall fly an airplane in my State or any State which 
has adopted that act, unless it has a Federal license certificate. That 
is not for the operation but for the airplane. That is why I have to 
answer your questions two ways. I do not think there are eny air- 
planes flying in intrastate commerce anywhere in this country which 
do not have a Federal license attesting to the safety of the airplane, 
but there are many operations with which the Federal Government 
has no concern economically. For instance, your aerial applicators, 
flying farmers, people who spray their crops, that type of thing. 

This thing here, in our opinion, would interfere with that type of 
activity. First of all, by broadening section 3 of the Air Commerce 
Act, we think this law, probably unconstitutionally, would give the 
public a free right of transit in air navigation, which is defined as 
operation of aircraft on any airport in the United States. I do not 
believe it was anyone’s intention to say that the public has a free right 
to move around on the Little Rock Airport or the Los Angeles Munici- 
pal Airport or the Idlewild Airport in New York. Those airports 
are built and owned and maintained by the States or the cities. They 
charge fees for their use. They have a right to charge fees. We just 
think that is going a little too far. 

Furthermore, we feel that this public right of transit as redefined 
as air navigation, would in effect give the public a free right to come 
as low as it wants to over my house if I happen to live near an airport, 
and that is a subject about which there is a great deal of controversy 
in the courts and everywhere else today. 

We do not think that was intended. 

Section 601 is a section of the Civil Aeronautics Act which provides 
safety rules for operation. It says that you shall not fly without 
certain instruments in your airplane. You shall not do this, that, and 
the other thing. We feel that is absolutely all right if you are flying 
in air commerce, along the civil airways above certain altitudes. But 
this would make those safety regulations apply to the operation of an 
aircraft which is so broad that, in our opinion, it could be flying a 
kite anywhere in the United States, which might be in the kite owner’s 
backyard. Nobody intends that, obviously, but we feel, again, that 
having that in the law could create a situation which could very well 
be abused, and we do not think it is good. 

Section 610 of the Civil Aeronautics Act now prohibits the opera- 
tion of aircraft in air commerce unless it meets the safety require- 
ments. It is the teeth in the law. Again, that would extend this “air 
navigation” to moving anything that looked like an airplane, on the 
ground, anywhere. 

This is a trend which we think is unfortunate. There is a very 
serious problem which has existed for a good many years in safety 
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regulation and property rights and the general public use of airspace 
close to the ground, and that problem arises between the Federal Gov- 
ernment and the States and the communities. You are all familiar 
with it. It has given rise to court cases—the Causby case which went 
to the Supreme Court, the Cedarhurst case which is headed for the 
Supreme Court, and the new Pittsburgh Airport case. We recognized 
that shortly after the war, and it was quite disturbing. At that time 
we had Federal regulations, we had some State regulations which 
conflicted with the Federal regulations. Pilots were understandably 
disturbed. They felt they would have to carry a bible of regulations 
with them wherever they flew. There were many violations of safety 
regulations by airplanes that the Federal Government could not 
touch. They did not have the personnel. So the States started taking 
care of it with their State police. 

The situation was becoming quite mixed up. So back in 1950, we 
had an industry-Government meeting in Washington with the Civil 
Aeronautics Board and the CAA, Airplane Owners and Pilots Asso- 
ciation, ATA, ourselves, and others participating. We finally worked 
out an agreement called the Federal-State Cooperative Safety En- 
forcement Agreement. That is so important that I have prepared 
for the benefit of the committee, from NASAO, a memorandum de- 
scribing that agreement, its case history, and everything that has 
transpired since the agreement was adopted. I will not review the 
booklet at this time, unless you want me to, what is in it, because 
it is all there. 

Anyway, the agreement took care of the problem of uniformity of 
regulations, of whether the States or the Federal Government should 
prosecute certain offenses, and also took care of the question of double 
prosecution for a single offense. It removed that possibility. The 
agreement was implemented. It has worked extremely well. 

A couple of years ago the Chairman of the Civil Aeronautics Board 
formally notified us that they had to withdraw from the agreement 
because of the stand the Federal Government had taken in the Cedar- 
hurst case. The stand was that the Federal Government had pre- 
empted the field of safety regulation in the air, and therefore could not 
recognize the authority of the States to do anything. 

This is all documented in here, sir. At our association’s national 
meeting in 1955 we discussed this subject at great length, and by 
resolution we urged the CAB and the CAA to reconstitute this very 
workable agreement—which, incidentally, is still unofficially in effect 
in the Northeast. We are still operating under it, although the CAA 
has officially withdrawn from it. 

The last move has been a letter from the Administrator of Civil 
Aeronautics to us, again repeating, in view of the issues involved in 
the Cedarhurst case and in view of the fact that their agency had taken 
the position that the Federal Government was supreme in the air and 
the States had no place in it, that they could not go along with it. 

We feel that adoption of this particular provision of the law would 
be the last nail in the coffin, and as far as Congress is concerned there 
would be no question but that CAA and CAB were right; that the 
States had nothing to do with any kind of regulation of <n 
which happened in the air, no matter how low it was or how close to 


people’s homes or how dangerous it was to the safety or welfare of 
people in the State. 
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We do not believe that that is constitutional. We do not believe it 
is sensible. We know it will not work. We know the only way you 
can take care of local violations of safety regulations, noise, policing 
airport neighbors, is by prompt and effective action at the local level. 
The Federal Government just is not set up to take care of that sort 
of thing. 

Mr. Diners Mr. Snow, we will receive this statement for the file 
in order that we may refer to it. 

Mr. Snow. I am giving it to you now, sir, for that purpose. 

(The document referred to was filed for the information of the 
committee. ) 

Mr. Snow. What we suggest is that the present definition of air 
commerce be left exactly as it is in the law. It has worked well. We 
think it takes care of the situation. I was quite interested to see that 
Mr. Rizley in his testimony before you apparently, from reading his 
testimony, was inclined to agree. We hope, sir, that you will not 
change that definition and use the new one which is in both of these 
bills and both the Senate bills. 

Mr. Hinsnaw. Mr. Snow, you will recognize that this provision of 
the bill brings up a highly important and highly controversial subject, 
and of course every once in a while we have to review those very im- 
portant and very highly controversial subjects, because there are mem- 
bers of this committee who have not served on it before and who need 
to understand the problems of aviation. Furthermore, there may be 
changes in the situation. I think that subject alone is enough for 3 or 
| weeks’ work on the part of the committee because, as you point out, 
they have to go through these court cases, get the arguments on all 
sides, and listen to what is said, because they must finally determine 
what is in the best interests of the people of the United States as a 
whole. 

We must recognize, of course, that the navigable rivers may flow 
right by a person’s door and may even go over his doorstep. The navi- 
gable rivers, ever since the beginning of time, in this country at least, 
have been the subject of regulation by the Federal Government. It is 
not an unusual principle. Of course, it often has been argued in the 
courts. 

The intention in this particular item was, of course, to bring up the 
subject again and let us discuss it as a matter of air policy which is 
quite important, as you have noted and outlined in your statement. 

Mr. Snow. I am glad you pursued that, sir, because it is a tremen- 
dously important subject. After our discussion with the Senate com- 
mittee last year, one of our recommendations, which we are leaving 
out this year, was that the Congress apply itself to defining the line 
of demarcation between State and Federal jurisdiction in the airspace. 
That seemed like a nice convenient thing for us all to have, and we 
could all live by it. As usually happens, the committee turned around 
to us and said, “That sounds like a fine idea. Would you be good 
enough to sit down and write us a proposed amendment to the law 
doing that ?” 

As sometimes happens to anyone who opens his mouth too often, the 
association asked me to apply myself to it, and I spent several months 
and talked to a lot of sientd and got exactly nowhere. So, as you will 
see in this document which I have given you, our position now is that 
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while that seems like an awfully good idea, we frankly do not. know 
the answer and we think that for the time being, at least, the best and 
the only practical way of handling this situation is by mutual coopera- 
tion between Federal and State agencies along the lines of what we had 
and what worked very well. 

Mr. Hinsuaw. Of course, the Congress cannot very well anticipate 
what the courts are going to do, and consequently what the Executive 
is bound to do, because the cour ts, after all, interpret both the Con- 
stitution and the language of this committee and others, There is no 
question that this line of demarcation is hard to draw, and further- 
more there is no question that something intelligent ought to be done 
about this very anomalous situation, one in which both the Federal 
Government and the States, and the cities and towns and communities 
and counties, profess to have jurisdiction. Yet, at the same time, it 
does affect the interstate commerce of the United States and naviga- 
tion, Consequently, the term “air navigation” was substituted for 
“air commerce” because we must find out what the answer is to be 
sometime, and perhaps we might just as well do it now. 

Mr, Snow. We were invited to take part in a seminar at the Uni- 
versity of Oklahoma last summer, generally on this subject. I was 
chosen to represent the States and present our position, which I did. 
The paper which I gave there is included in the document which you 
have, Mr. Harris, and that gives you our idea on how the thing ought 
to be handled. Unfortunately, it is not as clear cut as we should like 
to have it. 

Mr. Harris. Has there been any real difficulty between the Federal 
Government and the States regarding these problems ? 

Mr. Snow. In a few instances there have been. Essentially, no. 
About 2 weeks ago I was at a meeting at the first region, CAA, which 
covers the whole northeastern seaboard. as you probably know, and 
I asked the regional attorney whether he felt that this mutual agree- 
ment between the States and the Federal Government was still in 
effect or out, and he said, “Have you seen any difference in the way 
we are dealing with you?” And TI said, “Not a bit.” He said, “Isn’t 
that your answer ?” 

So as a practical matter, things worked out very well wherever it 
has followed the principle ‘of this mutual agreement that we entered 
into. I think that is still being carried out substantially everywhere. 

Mr. Hrnsuaw. Mr. Snow and others recognize that the forthcoming 
jet airplane may pose some additional problems as far as regulation is 
concerned. For instance, the question of noise level is one which must 
be considered in due course and will have to be demonstrated. 

I think there is no question that the military have a right, in the 
protection and defense of the United States, to take off from anywhere, 
but will they have a right to take off the civil equivalent of a B-52, 
let us say, every 5 minutes from the Idlewild Air port with cities and 
towns quite close? That is a question which must be decided. Nat- 
urally, it brings up the question of regulation. 

Mr, Snow. We feel, of course, that that is essentially a local prob- 
lem. It is the local people who are affected by that type of thing, 
the ones who elect representatives or the councilors who appropriate 
the money to improve the airport and to keep it going. If the local 
citizens do not like what is going on, they come to their local officials. 
They are not going to go to Washington with that. 
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Mr. Hinsuaw. But the Federal Government has a large investment 
in some of these airports through cooperation with the States, coun- 
ties, and municipalities, and if a particular aircraft is to be pro- 
hibited from using the field, then of course the manufacturer ought 
to know it before he starts out on a program of building and before 
the operators start operating from there, because it would be a tre- 
mendous burden upon everybody concerned. 

Mr. Snow. Oh, yes. 

Mr. Hinsuaw. I think those things ought to be decided in advance. 
That is the reason for bringing up now the question which person or 
which group shall have the superior right in that situation. 

Mr. Snow. You will see in that agreement—lI did not want to go 
into the details of it, but we agreed with the Federal Government that 
the primary responsibility for enforcing safety regulations on all 
scheduled air carriers and all aircraft weighting 12,500 pounds or 
more would be in the Federal Government, but the primary responsi- 
bility for enforcing safety regulations against all other aircraft, that 
is, the smaller ones and nonscheduled air carriers, would be in the 
States. 

Mr. Hinsuaw. That is the question of the noise level and what con- 
stitutes a nuisance. 

Mr. Snow. I think you will agree, sir, while that is a matter of 
great concern nationally and from the standpoint of doing something 
ab initio, when it comes to the point where you create a nuisance it 
is a matter of local concern. It is only in the local courts that you 
can do anything about it. As a practical matter, it is only the local 
officials who can do anything about it. I agree with you whole- 
heartedly that we ought to meet it before it comes. 

Mr. Hinsuaw. Yes, I think so. You can say it is in the local 
courts pro tem, but they always have the opportunity to go to the 
higher courts and the decision ultimately will be made in the higher 
courts, maybe even in the Supreme Court of the United States. Then 
comes the question right away of the violation of the constitutional 
rights of people. 

Mr. Priesr. Will the gentleman yield? Has there been up to 
this time any a test with reference to noise lev el, let us say ? 

Mr. Hinsnaw. I do not think so, but you will remember that this 
committee one time visited an installation for the reduction of noise, 
and there was a great deal of question at that time concerning the 
rights of the people. That has subsided, but on the other hand it 
is going to come up again in a big way. 

Mr. Priest. Mr. Snow, do you recall whether there has been any 
court test or court case involvi ing the question of noise level? 

Mr. Snow. Yes, sir, there have been several. I do not know how 
conclusive they are. The only one on this point, apparently, which 
has gone to the Supreme C ourt recently is the Causby case. If you 
will remember, that is where a chicken farmer sued the United States 
Government for the death of a lot of his chickens because when the 
airplanes went over the noise scared them and they would gang up in 
corners of the pens and die. The Supreme Court found that there 
were levels below which flight of aircraft was definitely an invasion 
of personal property rights, and could not be carried out without re- 
dress to the property owner, whether it was the Air Force or anybody 
else. The chicken farmer was given damages. 
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Mr. Rocers. Will the gentleman yield right there? 

Was not that case one where the airport came in after the chicken 
ranch had been established ? 

Mr. Snow. The airport did. The fellow who did the damage came 
in afterward. That is something which frequently has been consid- 
ered by the courts—who was there first. That is right. 

Mr. Hrnsnaw. That is one reason why this committee is attempting 
to draft a suitable statute for Federal aid to airports, providing for 
the acquisition of rights in airspace, in the hope that such a thing could 
beavoided. I donot remember what happened to those rights. 

Mr. Priest. We can inquire and find out. I do not know. 

Mr. Hinsuaw. I think we ought to go into that subject. 

Mr. Snow. I think I can answer that. The act provides that the 
Administrator shall assure himself that the sponsor does everything 
reasonably within his power to protect the aerial approaches to the 
airport, in accordance with certain standards. That has not been 
very vigorously enforced in past years as a program. It is being 
enforced now. The principles of the Doolittle Commission report, 
which called for a clear zone at the ends of the runways and then cer- 
tain prohibitions on building, and whatnot, beyond that, are being 
made a part of all agreements under the amended Act, and sponsors 
are being required to show that they are doing everything they can 
to get these zones. 

Of course, the new act has not been in effect long enough, so I doubt 
if any work has started, so how it will pan out we do not know yet. 

Mr. Harris. As I recall, that matter applied principally to construc- 
tion within the vicinity of an airport. 

Mr. Snow. Originally, yes, sir. 

Mr. Harris. In the amendments to the act, in which I have had some 
part, I do not believe we have had any problem with reference to 
noise. That has not become an issue thus far. We do know that that 
is going to become an issue, as Mr. Hinshaw said a minute ago, because 
of the new airplanes. We do know that the new airports of the Air 
Force are having that difficulty and that problem. 

In my own State it has one, and there is a lot of contention among 
the people involved, those within a certain area, as to what their 
rights are. I think that matter was finally resolved by the Air Force. 
Everybody was put on notice what was going to happen there, and 
therefore they could act accordingly. 

But there is another phase to this whole thing, it seems to me, which 
is highly important. Mr. Hinshaw mentioned a moment ago that the 
situation has changed. That is precisely what is taking place now. 
New types of air navigation aids are coming into existence. One is 
being developed now which is an entirely new approach to the whole 
system of air navigation aids, and in connection with air safety 
programs. I do not think anyone would doubt the right or the 
authority of the United States in matters of this kind, under the 
police powers given the Federal Government. This new device, called 
TACAN, is something in which you do not follow the regular estab- 
lished airways that we have known heretofore, but you just get up 
there and fly in any direction you want to. It seems to me that that 
is a matter which makes this whole problem more difficult to resolve. 

Mr. Snow. That last statement is quite true. We do not have to 
wait for TACAN. I assume it was the committee’s intent or the 
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drafters’ intent to take care of that by the new definition, which we 
do not object to at all, redefining civil airway. I forget exactly how 
it 18 redefined, but as we read it, the purpose is to get away from the 
concept of a track which follows the old low-course radio ranges, and 
provide an area. We think that is appropriate. 

Mr. Harris. If that is done, I do not see a great deal to your con- 
tention here about what should be left to the States, because if you do 
that it would seem that the entire airspace came within it. 

Mr. Snow. I think you must have misinterpreted what our com- 
plaint is, sir. We recognize that above certain altitudes there is going 
to have to be substantial Federal control in the interest of separating 
traffic and safety and everything else. What we are concerned about 
is those very low levels where the safety or the health or the welfare of 
the citizens of the State or the chickens in this chicken farmer’s yard 
are directly affected. We believe that constitutionally and practically, 
the States have got to take care of that. 

No. 1 constitutionally, I think we must all admit that the States 
never intended to give the police power with respect to protecting 
the health, safety, and welfare of their citizens away to anybody. 
They certainly do not do it in the case of buses. An interstate bus 
has to slow down and stop at a red light in a city. A train has to stop 
blowing its whistle at certain places or blow its whistle when coming 
to a crossing. I think that is obvious, and there is no reason, in our 
opinion, why airplanes should be treated any differently. 

The other thing is a practical matter. 

Mr. Hrnsuaw. Bridges have to be opened when bridges are ap- 
proached by a vessel proceeding along the course of a navigable stream. 
Everything stops. 

Mr. Snow. Granted. But also, a vessel comes in to Boston Harbor 
and it has to obey the rules that the Boston harbormaster imposes, in 
addition to the Federal navigational rules. This becomes a practical 
inatter, because it does not make a darned bit of difference what Con- 
cress does or what we do or anybody else, if the people of Newark 
vet mad enough about what airplanes are doing, they are going to 
drive their cars out on the runway and stop the flying. Then what 
they are going to do, they are going to stop appropriating money for 
the airport. They are not going to elect officials who do not do what 
they think is reasonable and proper. 

So, as a practical matter, the immediate rights and safety of the 
citizen have to be taken care of locally. Otherwise, they will revolt. 
As a practical matter, you cannot sit in Congress and handle that. 
They go to their local police. 

Mr. Harris. All of that is recognized in the agreements with the 
sponsors of airports under the Federal Airport Construction Act. 

Mr. Snow. There is no trouble now, sir. We say the agreement 
that we operate under with the Federal Government, the present law, 
is all right. We merely object to changing it so that at least con- 
cressionally that will no longer be possible. We question its con- 
stitutionality, but nobody wants to take these things to the Supreme 
Court. 

We are not objecting to the situation now, sir, except that the CAA 
and the CAB have withdrawn officially from this agreement. 

The last thing we have, sir, is along the same lines. The Air Com- 
merce Act of 1926, which is the first comprehensive Federal law, is to 
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a great degree still in effect. Certain portions of it were repealed by 
the Civil Aeronautics Act of 1938, but many portions were never 
repealed. 

Section 4 of the Air Commerce Act of 1926 clearly recognizes the 
right of States to set aside what are called airspace reservations, and 
gives the governor of each State, I believe, the right to do that 
where it does not conflict with a civil or a military airway, in the 
same way that the Federal Government sets aside an airspace reserva- 
tion over atomic energy plants and the White House, and so forth. 

Both of these bills which are before you today repeal that section. 
We think it is seldom used, but it is along the same lines of this defini- 
tion of “air navigation,” complete Federal preemption of a field which 
we do not think either constitutionally or practically can or should be 
preempted. 

That, gentlemen, completes the statement of our position. We are 
very grateful for the privilege of having been able to present it to you. 

Again we want to compliment you on what you have been doing and 
what you did last year in the aviation field. 

Mr. HinsHaw. You do not object to section 9, which redefines 
“Federal airway” ? 

Mr. Snow. No, sir. 

As you pointed out, we think that the shape of Federal airways has 
changed. We think it has become less a matter of track. 

Mr. Harris. Mr. Heselton has some questions. 

Mr. Hesevron. Thank you, Mr. Chairman. 

I was not aware that Mr. Snow was to testify this morning, so | 
arrived after he started. I want to ask the indulgence of the com- 
mittee simply to ask a few questions for my own information which 
I hope will be pertinent to the committee’s inquiry. I am not too 
familiar with the progress the committee has made, but I am dead 
certain it will recommend something constructive and helpful in this 
very important field. 

Mr. Snow, do I understand that you are here representing the 
NASAO this morning ? 

Mr. Snow. Yes, sir. 

Mr. Hesextron. Do you also represent the Airport Operators 
Council and the American Association of Airport Executives or not? 

Mr. Snow. No, sir. 

Mr. Harris. I might say that before you arrived, I referred to the 
letter which we had received from the council, and they requested 
permission to include a statement in the record, which was granted. 

Mr. Hesetron. I did know Mr. Snow had previously spoken for 
those two groups. I wanted to know if he was doing so this morning. 

As I have had the opportunity to examine the bills pending and 
some of the testimony, I gather that this problem, if it is a problem, 
of the so-called nonskeds, the contract carriers, is one of the major 
points of study. As I read Mr. Tipton’s testimony before the com- 
mittee yesterday quite hurriedly I was very much impressed with the 
examples he cited, the difficulties which confront the scheduled airlines 
and also more particularly perhaps the inconvenience and difficulties 
which confront the patrons of some of the contract carrier lines. 

I am not too familiar with the situation in the northeast, but I 
know you are thoroughly familiar with it. I think most of the cases 
he cited arose on transcontinental flights terminating or originating in 
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New York. My impression is that there is at least one such carrier 
in Boston which advertises rather extensively to the lay person the 
equivalent of a regular flight at a very attractive price. I do not care 
to mention names. 

Is this the problem of the domestic nonscheduled carrier, one which 
reaches beyond New York, let us say, into the New England area, or 
is it pretty largely west coast, east coast or gulf ports into New York, 
or Chicago and west coast ? 

Mr. Snow. I would say it is not a serious problem in the northeast. 

Mr. Hesevron. I think Mr. Tipton made some reference, or possibly 
I caught it from reading the bills, to what is called the international 
contract carrier apart from the local airport being a port of call. Did 
you make any reference to that type of carrier? 

Mr. Snow. Not now. We did originally, but I would suspect that 
the reason we don’t is that an international operation to be carried 
on for any length of time requires enough of an investment that this 
type of operator won’t stay in business very long. 

Mr. Hesevron. I didn’t hear the last part of your answer. 

Mr. Snow. I said I think it requires enough of an investment so 
this type of operator that you are speaking of just does not stay 
in business very long. So I don’t think it is a problem now. 

Mr. Hesevron. The last question I have stems from the quite un- 
usual incident, as I gather it, which occurred up in New England 
within the last few days. You referred to the enforcement or at least 
to the establishment of safety regulations, and that involves, I assume, 
the question of adequate enforcement. You presented the agree- 
ment which seems to be more or less up in the air. I gather from you 
that it is still in effect practically even though the CAA has said it 
legally is not in effect. 

I do not know whether that particular incident has any bearing on 
the problem before the committee. I am not sure other members of the 
committee, except Mr. Hale, know of it. It seems to me to be part of 
the responsibility of someone to have adequate jurisdiction over such 
an incident which has been headlined all over the world. I am refer- 
ring to the flight where on a modern aircraft within a few minutes 
after takeoff the electrical system went out of order, the radio was 
out of commission, all the lights were out of commission, and it was 
only through the skill and intelligence of the entire crew, including 
the captain of the craft, they were able to make a landing. 

Mr. Hale reminds me they were apparently without any aid except 
a compass, not knowing where they were. I have gone into that detail, 
not to highlight that at all, because I think the crew is certainly en- 
titled to all kinds of commendation for the way they handled that par- 
ticular incident. However, it does pose, at least in my mind, the 
question of whether if this agreement is in effect practically, the Mas- 
sachusetts authorities, where the flight originated, have the responsi- 
bility of clearing such an aircraft for takeoff or whether the Federal 
authorities have that responsibility, or whether there is any no-man’s 
land, so to speak, where somebody should definitely be charged with 
authority and responsibility for clearing an aircraft under those con- 
ditions. 

Do you care to make any comment in terms of the testimony which 
you have given, without referring to that particular flight? 
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Mr. Snow. Yes, sir. What you have said is of course absolutely 
true. Under the terms of this agreement both the responsibility and 
the obligation for checking that flight were in the Federal Govern- 
ment. That was a scheduled air carrier, and the agreement gives them 
the primary responsibility for all scheduled air carriers and all air- 
planes weighing 12,500 pounds or more. 

Parenthetically I would like to say at this point—and I don’t think 
the Department of Commerce would disagree—the CAA has hardly 
enough personnel in the field properly to enforce existing safety regu- 
lations in the field for which they are primarily responsible by this 
agreement, let alone everything else. 

The States have accepted and exercised primary responsibility only 
for nonair carrier planes weighing less than 12,500 pounds. 

Mr. Heserton. Is that confined to intrastate flights? 

Mr. Snow. Our authority does not extend beyond Massachusetts 
of course, anyway, but all of the States which had accepted that, so 
between Massachusetts, Rhode Island, Connecticut, and so forth, we 
would cover New England through each individual State. 

Mr. Hesevron. If I understand you correctly, all you are suggest- 
ing is that so far as intrastate flights are concerned, the agreement 
is adequate, but you are not suggesting that any change should be 
made in the responsibility and authority of the CAA and its officers 
over interstate flights. 

Mr. Snow. No, sir. I don’t think so. 

Mr. Heserron. Thank you, Mr. Chairman. 

Mr. Harrts. Any further questions? 

Thank you very much, Mr. Snow. We are very glad to have your 
testimony which will be very helpful to the committee in its con- 
sideration of this highly important matter. 

Mr. Snow. Thank you, sir. 

Mr. Harris. The next witness is Mr. Francis A. O’Connell, repre- 
senting the Transport Workers Union of America, with offices here 
in Washington. 


STATEMENT OF FRANCIS A. 0’CONNELL, TRANSPORT WORKERS 
UNION OF AMERICA, WASHINGTON, D. C. 


Mr. O’Connetx. Thank you, Mr. Chairman. 

My name is Francis A. O’Connell. I appear here today in be- 
half of the air transport division of the Transport Workers Union 
of America, AFL-CIO, and for Mr. James F. Horst, international 
vice president and director, Air Transport Division. 

At this point I should like to say, Mr. Chairman, that the air 
transport division represents some 20,000 members employed by 
various airlines, international, domestic and irregular and scheduled 
carriers. We represent flight navigators, flight radio operators, flight 
attendants, maintenance and ground personnel. 

I wish to address myself specifically to sections 5 and 42 of H. R. 
4677. 

Section 5: Amending the definition of “airman” in the Civil Aero- 
nauties Act. 

This section would permit the Civil Aeronautics Board to exempt 
the mechanics employed by a certificated repair station, by a certif- 
icated air carrier in its maintenance or repair shops, or by a manu- 


De an ee 





Siew 


eae eee 
eet: "AS Sas a 


eee aD aie oe So 


a 


ma & — ee rr TP 





Re eng 


ys 


CIVIL AIR POLICY 313 


facturer of aircraft, aircraft engines, propellers, or appliances from 
a long-standing statutory regulation that those individuals directly 
in charge of the inspection and maintenance, overhaul and repair 
possess an aircraft or engine license issued by the Civil Aeronautics 
Administration. 

Mr. Chairman, we are unequivocally opposed to this section, because 
we believe that the safety of the traveling public—of the pilots, and 
of the other crew members, of yourselves and myself, and of all those 
who travel by air, whether occasionally or regularly—depends in large 
measure upon the technical competence of the men who maintain and 
repair the aircraft of America’s commercial airlines. 

These are the men, Mr. Chairman, in whose hands lies the responsi- 
bility for the continued operation of the aircraft and engines, which 
propel the aircraft, and for the efficient functioning of all the com- 
ponent parts of that aircraft. After the aircraft has become airborne, 
that aircraft must continue to operate until a landing field can be found 
if the passengers and crew are to reach the ground safely. 

To maintain the standard of safety which has recently been atained 
by this Nation’s certificated airlines, we must insure the fact that the 
ground maintenance and repair personnel retain the highest standard 
of technical competence which can be reached. 

The position of the general counsel of the Air Transport Association, 
as stated by him last year regarding a similar Senate bill, was that any 
provision for Federal supervision of technical competence in this field 
was “ridiculous.” “Ridiculous” was the word he used, gentlemen, and 
it can be found on page 242 of the published hearings on S. 1119 before 
a subcommittee of the Senate interstate and Foreign Commerce Com- 
mittee (84th Congress, Ist sess.) 

His argument at that time was based on the fact that certification 
of the airline requires the airlines themselves to be responsible for the 
safety of air transportation, and that specialization in the shops and 
on the repair lines sets its own standard of competence which the air- 
line is sufficiently qualified to maintain. 

The regulation in section 5 in a sense is minor, since only the individ- 
ual directly in charge of inspection and maintenance is required to 
possess an A. and E. license. But this regulation protects the public 
by prohibiting airlines from employing unqualified supervisory per- 
sonnel, thereby assuring the people that the maintenance personnel 
employed by the airlines are qualified, trained, and think enough about 
their vocation to spend time and money going to school and studying 
at home to acquire their CAA certificates. Livery scheduled airline 
passenger and crew member is provided with insurance—insurance 
that the plane to which they have entrusted their lives is repaired and 
maintained by licensed personnel—insurance that that particular air- 
craft is air worthy. Nomatter how minor the flaw might be considered 
by management, it still will not be sgined off as airworthy until re- 
paired. This insurance the Congress owes to the flying public. 

Let us look at these million-dollar monsters. Have they changed 
shape? No. They are still a wing and a fuselage with 2 or 4 engines. 
Still the same controls as in 1938. They are larger and more power- 
ful, perhaps, but designed, in general, the same as always. What 
makes them so highly technical? In recent years pressurization, air 
conditioning, water injection, cabin heating, anti-icing and de-icing 
equipment, autopiloting and other refinements have been added for 
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passenger comfort and to ease the burden on the crew. Some of these 
are highly complicated, but not one of these items affect the airworthi- 
ness of the plane except the ainti- and de-icing equipment, and these 
only under some weather conditions. 

We feel that it is time for the ATA to stop trying to pull the wool 
over the eyes of the Members of Congress and to admit their real 
reasons for wanting to take away the authority for signing off aircraft 
from maintenance personnel. If an aircraft is found to be unair- 
worthy according to the company’s maintenance manual or according 
to the Civil Air Regulations the maintenance personnel will and clo re- 
fuse to sign it off despite all the pressure management can heap upon 
them. If management personnel sign it off anyway the maintenance 
personnel notify the CAA thereof and the CAA investigates. This is 
clearly pointed out in appendix A to this statement. Appendix A is 
one example of the charges representatives of our union have brought 
against an individual airline. The name of the airline has been de- 
leted, but a report of the incident can be found in the files of the CAA, 
This will give an example of conditions this committee must consider 
in connection with section 5. 

Mr. Chairman, I would like to stress at this point that by including 
these incidents in the appendix we do not mean any harm or to bring 
any criticism upon that individual airline. They are simply put in 
there as items to show that the maintenance personnel do file with the 
CAA any items which they think in their estimation are unairworthy. 
Every item which is in this appendix was investigated by the CAA, 
and to their mutual satisfaction in discussing the instances with the 
companies they were all resolved. We do not mean any harm to the 
company for these items. It is just simply as an example. 

It is true, of course, that the airlines themselves have an interest in 
maintaining safety in the air. The confidence of the public is a neces- 
sary prerequisite to the successful operation of an airline. 

But we believe that the overriding public interest which is involved 
in this sphere requires an independent expert to insure that safety on 
the airlines is secured. The technical standards which must be met to 
secure that degree of safety which is desirable are, after all, a matter 
of judgment. The judgment of the Federal Government is bound 
to be influenced by the need for safety for the flying public. The 
judgment of the airlines, however, is swayed by two opposing factors. 
One is the safety of the flying public and the other is the control of 
the business and the making of profit. 

I do not wish to delve deeply into those factors which may influence 
the airlines in the selection of their personnel, but I wish to call to the 
committee’s attention the possibility of cost-cutting influences, of 
favoritism in employment, and similar matters which may be con- 
trary to the policies of the airlines management but which may seep 
in to the detriment of the safety of the flying public. 

Mr. Chairman and members of this committee, I can think of no 
better argument for opposing the amendment of this section than the 
stated opposition of the Air Line Pilots Association. That organiza- 
tion represents some 12,000 commercial airline pilots. These 12,000 
individuals are engaged in flying passengers and cargo up to 85 hours 
every month. When they are aloft, they are in complete charge of the 
aircraft. It is their responsibility to transport their passengers and 
crew to their destination without injury or delay. It is this group 
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which subjects itself more frequently than any other to any hazards 
that may exist in airline transportation, ; 

The pilots are a group which must know their aircraft, must have 
the “feel” of the plane. They must also have confidence in the crews 
which maintain and repair the craft they fly. 

In view of their quite personal interest in the mechanical condition 
of their craft, I think it highly significant to note that they too have 
recorded themselves as emphatically opposed to this amendment of 
section 5. For the information of this committee, the evidence on 
which I base this statement is to be found on page 318 of the same 
hearings to which I referred earlier. 

Mr. Chairman, it is my firm belief that what this committee is being 
asked to do is to buy a pig in a poke. 

We know, on the basis of years of experience, that CAA certification 
of aircraft and engine mechanics has resulted in high standards of 
maintenance and repair work on the Nation’s certificated airlines. We 
know that from this has resulted a high standard of safety which has 
resulted in a progressively lower death rate for those flying the air- 
ways. We know that this system has worked. 

What we do not know is whether the rejection of this system of 
certification will permit us to keep our high safety standards. 

We must remember in dealing with this section that every airline, 
large or small, is affected by it. 

At this point, Mr. Chairman, I would like to stress that this com- 
mittee in 1952 conducted an intensive hearing into aircraft safety after 
the closing of the Newark Airport. At that time in a number of in- 
stances the nonscheduled airlines had violated the Civil Aeronautics 
Act. What I would like to point out is that an overwhelming majority 
of the nonscheduled airlines are prepared at certificated repair sta- 
tions. So these nonscheduled or irregular aircraft would also be 
exempt from this regulation if the certificated repair station did not 
need to employ individuals who possessed aircraft and engine licenses. 
It is true there are a few of the irregulars which have their own main- 
tenance bases, but it is small minority compared to the number of 
aircraft which are flown by the irregulars. 

Some airlines are more efficiently operated than others. Some can 
afford policies and programs and ways of doing things that others 
cannot. ‘Thus we cannot be sure that the same standards of technical 
competence will be continued on all the airlines within the jurisdiction 
of the CAA and CAB. Only through the continued supervision of a 
Federal agency responsible to the people can we be assured of the 
maximum degree of safety dependent on skilled personnel. This 
principle, gentlemen, applies to ground maintenance personnel quite 
the same as it does to flight personnel. 

This committee is dealing with a section which by its nature almost 
forbids experimentation. } 

We urge with all of our ability that the committee reject this amend- 
ment to section 5. 

Section 42, amend section 201 of the Railway Labor Act. 

We should like to take up next section 42 of H. R. 4677. 

Because the entire membership of the air transport division is 
governed by and represented within the framework of the provi- 
sions of the Railway Labor Act which is made applicable to common 
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carriers by air engaged in interstate and foreign commerce by title IT, 
section 201 thereof, the air transport division is vitally and keenly 
interested in any proposals to amend the act. Moreover, we are deeply 
disturbed because a proposal to amend the Railway Labor Act was 
made a section of a bill to amend the Civil Aeronautics Act. We 
sincerely believe that this section should have been introduced as a 
separate piece of legislation. 

Section 42 of H. R. 4677 if enacted into law would affect the appli- 
cation of the Railway Labor Act in two ways. First, it would extend 
coverage of the act to “contract” air carriers. With this we have no 
quarrel. Secondly, it would exclude from coverage of the act a large 
segment of the employees in the air transport industry who are doing 
work of other than a routine nature by amending the definition of 
the term “employee’ or “subordinate official,” as the terms are pres- 
ently defined in section 201 of the Railway Labor Act. 

It is to this latter proposal that we are vigorously opposed. Noth- 
ing heretofore has been advanced by any organization, that we know 
of, in support of this measure. Many of our members today could 
very easily be classified within the very broad and all-inclusive scope 
of the language proposed. The souk of our membership at some 
time in the normal course of their routine duties could be classified 
as subordinate officials. To even consider legislation that these people 
will not be allowed to organize or seek union representation is to us 
unthinkable. 

The air transport industry has grown by leaps and bounds in the 
past 20 years under the present act. It has also prospered just as fast 
and under the best of deer-tnebemelaien relations, we believe, of any 
comparable industry. We therefore respectfully request your com- 
mittee to delete this section from your committee bill, because we can 
find no logic for this section 42. 

Mr. Chairman, that completes our testimony with regard to the 
bills that are being considered. However, there are two bills before 
this committee that we should like to mention briefly. They are H. R. 
6908, introduced by the chairman of the House Interstate Com- 
merce Committee, Mr. Priest, and H. R. 7444 introduced by a distin- 
guished member of this committee and an ardent aviation enthusiast, 
Representative Mack of Illinois. 

These bills have almost identical language, and we respectfully 
request this committee to consider them as proposed amendments to 
the bills now being considered. They are amendments to the Civil 
Aeronautics Act. 

Either bill would, if enacted, amend the definition of “airman” in 
the act to include flight attendants (stewards, stewardesses, pursers, 
and flight nurses) within the definition of that term. It would there- 
fore require the CAA to issue flight attendant certification to this 
crew member category after their having completed successfully a 
CAA supervised flight attendant training course. The air transport 
division supports the adoption of either of these two bills. 

Mr. Harris. Does that conclude your statement? 

Mr. O’Connetu. That concludes my statement, Mr. Chairman. 

Mr. Harris. I believe you desire to have the appendix attached to 
your statement included in the record. 

Mr. O’ConneELL. Yes, sir. 

Mr. Harris. It will be received with your statement. 

















CIVIL AIR POLICY 317 


(Appendix A to Mr. O’Connell’s statement follows:) 


APPENDIX A.—SAFETY VIOLATIONS AND IMPROPER PROCEDURES REPORTED TO THE 
CAA BY THE AIR TRANSPORT Division, TWU, AFL-CIO 


The following items reported by maintenance and other line employees are 
only a few of the daily occurrences of similar nature that have been noted. Due 
to constant pressure of the workload, it is impossible for employees on the job 
to keep a complete record of violations. 

1. On January 6, 1955, aircraft No. —— came in with lower exhaust chute 
cracked. The foreman signed the item off. The aircraft returned on January 7, 
1955, with the same trouble. It was sent out again not repaired. 

2. On January 8, aircraft No. —— departed on Trip No. ——, taking 3 gallons 
of oil. Engine No. 1 took 4 quarts and engine No. 2 8 quarts. The aircraft 
returned to after a short trip. Prior to starting on this trip, it had been 
sent out for dilution procedures. Upon its return and before leaving from 
Gate on Trip —— at 9:50 a. m., it took 13 gallons of oil, No. 1 engine 24 
quarts and No. 2 engine 28 quarts. Excess dilution had apparently not been 
burned off by run-up as required. 

3. Aircraft No. departed on Trip No. to . Left at 7:23 a. m. 
with 1 invertor inoperative. Supervision was aware of this but stated that it 
would be taken care of on return. The aircraft did not return to 

4. On January 9, 1955, aircraft No. arrived at with hole in rudder. 
On investigation it was found that it had been patched with belly tape, 
painted . The patch was repaired. (Belly tape job was done at another 
station, but also reflects the type of maintenance that —-————— is conducting.) 

5. On January 14, 1955, aircraft No. arrived with hydraulic internal 
leakage—would not hold accumulated pressure. The aircraft was permitted te 
depart in this condition. 

6. On January 15, 1955, aircraft No. came in for service check. The SI 
was postponed and it was sent out with five pilot complaints. The reason given 
was that the aircraft was needed. The left inboard flap strut was leaking 
hydraulic fluid. The total time in the hangar was 1 hour, 9:30 p. m. to 10:30 p. m. 

7. January 17, 1955, aircraft No. , No. 2 engine firewall shut off—hydraulic 
leak indicated. This was signed by Foreman —no action taken. 

8. January 19, 1955, aircraft No. , No. 3 engine cracked exhaust stack at 
No. 13, 15, and 16 cylinder Y joint. The item was noted on Card No. 51 for SI— 
discovered by Mechanic —was signed off by Foreman and Chief 
Inspector —no action taken. 

9. January 19, 1955, aircraft No. , No. 4 engine—head of vacuum pump 
found leaking oil. The item was entered on Card No. 51, signed off by Fore- 
man —no action taken. 

10. On January 25, 1955, aircraft No. —— arrived at LaGuardia with No. 2 
firewarning inoperative. The Flight Engineer had attempted adjustments in 
flight, but was unsuccessful. The aircraft departed from Gate 1 at approxi- 
mately 1:30 p. m. to with the firewarning still inoperative. The Captain 
was induced by supervision to take the aircraft out. Reason: No snbstitute 
equipment, 

11. The following news item appeared in the January 15, 1955, issue of Long 
Island Press: 


“A Bap Day ror FLYING 


“It was just one thing after another for pilots at LaGuardia Field yesterday. 

“One plane caught fire on the ground and 3 others returned because of engine 
trouble, all within 2 hours. 

“The fire broke out at 8:15 a. m. under the cowl of a plane parked in front 
of ahangar. The flames were extinguished in minutes. 

“A Chicago-bound plane returned because of low oil pressure; a plane bound 
for Mexico City came back after the right outboard motor conked out, and a 
Detroit-bound flight returned because of a ‘rough engine.’ 

“The planes, all DC-6, 4 engine —--———- Airline craft, landed safely. 

“An airline spokesman said 124 passengers were involved. All were put on 
substitute flights without delay.” 


Mr. O’Connetu. I have two other statements, Mr. Chairman. 
Mr. Harris. Before you get to that, I will inquire if there are any 
questions. 
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Mr. Hinsuaw. Yes, I would like to ask if the mere possession of a 
CAA license qualifies a man to perform work on a transport aircraft. 
Does the mere fact that he holds an A & E license qualify him to work 
on a transport type aircraft? 

Mr. O’ConneE.L. It is one of the most important qualifications for 
getting a job to work on a transport aircraft. 

Mr. Hrnsuaw. That is because it is so stated in the certificate, but 
does it qualify him to do work of a supervisory nature and to check 
out the aircraft as being in order? 

Mr. O’ConnELL. Yes, sir; it does. 

Mr. Hinsnaw. Why, certainly it does not. That is ridiculous. 
Experience qualifies him for that, and nothing else. 

Mr. O’ConneELL. But without the certificate, sir, the man could not 
sign off the airplane as being airworthy. 

Mr. Hinsuaw. That is because he does not have a certificate at the 
present time, but it does not say anything about experience. An 18- 
year-old boy can go and get an A & E license any day that he wants 
to put in 20 months or something like that to get it. 

Mr. O’Conneww. Certainly, but I misunderstood your question, sir. 
You asked if the certificate qualified the man to sign it off. He has 
to have the certificate plus the experience, granted, but he needs the 
certificate to make the aircraft airworthy. 

Mr. Hinsuaw. You mean he needs the certificate because the law 
says so, not because—— 

Mr. O’ConnELL. Because the law says so. 

Mr. Hinsnaw. That law does not qualify him. The fact that he 
has the certificate does not qualify him in any respect to say that 
these new and modern gadgets on an airplane—and there are thou- 
sands of them—are in order. It is just his experience that does that, 
and an experienced man signing it off naturally nowadays has to 
have an A & E license, but it does not say anything about whether 
he knows anything about it or not. 

Does he have to be able to patch a hole through a wing in order to 
certify that the servo system on an aircraft is operable ? 

Mr. O’ConnEtL. Does he have to be able to? 

Mr. Hinsnaw. Yes. 

Mr. O’Conne ut. In order to have the license he does have to be. 

Mr. Hrnsnaw. Of course he does. Well, we will drop it. It seems 
to me ridiculous. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotutver. I would like to know from the witnes why the or- 
ganization which he represents is interested so much in H. R. 6907 
and H. R. 7444 to which he refers in the last paragraph of his state- 
ment. 

Would you elaborate that a little, please ? 

Mr. O’Conneti. Yes, sir. The two bills to which I referred au- 
thorize the CAA to supervise the flight attendant’s training courses 
and issue to those people a flight attendant’s certificate. At the pres- 
ent time and for a number of years the flight attendants do not feel 
that they are properly qualified to serve as flight attendants on air- 
craft, especially in international operations, to properly take care of 
passengers in the event of a ditching or emergency landing or some- 
thing of that sort. 

Mr. Dottiver. Don’t the airlines have training courses? 
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Mr. O’ConneELL. Yes, sir; the airlines have training courses. The 
training courses are, on paper, very good, but in the actual demonstra- 
tion that the flight attendant gets, the equipment which is used is 
obsolete or it doesn’t work properly, and they never have a chance actu- 
ally to do the demonstrations or see the demonstrations done under 
actual conditions. 

Mr. Dotuiver. It is your position that training under the supervi- 
sion of the CAA would be superior to that now given by the civil air 
carriers ? 

Mr. O’ConneELL. We feel that it would, sir. 

Mr. Dotiiver. What precedents are there for that kind of certifica- 
tion ? 

Mr. O’Connetu. At the present time, sir, I don’t have a flight at- 
tendant present with me who could answer that question for you. 
After ditching of the Pan American World Airways plane off the 
coast of Oregon last March the three attendants who were on board 
sent me a telegram asking me to press for legislation because they felt 
that they were not properly trained or that if they had not been as well 
trained themselves then more people might have been lost, not would 
have been lost. 

Mr. Dotutver. I has been my impression from the press that the 
flight attendants and other people in that category have conducted 
themselves with a great deal of skill and courage in emergencies wher- 
ever they have been confronted with that kind of situation. Iam just 
a little in doubt as to the necessity for bringing them under the CAA 
for certification. I have*no further questions. I have your view- 
point, and that is what I wanted. Thank you. 

Mr. O’ConneELL. Your first question, sir, is quite right. Colonel 
Adams of the CAB commended Miss Parker, who was the purser on 
that Pan American flight, for her devotion to duty. She swam some 
200 feet to rescue an injured passenger and brought him back to the 
liferaft. 

Mr. Dotuiver. That is what I had in mind in saying that their con- 
om has been admirable in every case that I have known anything 
about. 

Mr. O’ConnELL. It has, sir. 

Mr. Harrts. Thank you very much, Mr. O’Connell. We are glad 
to have your statement and the information given the committee. 

You have some additional information you wish to file? 

Mr. O’ConneEtt. I have two statements, one from Mr. Riley, the 
national legislative representative of the AFL-CIO, who is unable to 
be present this morning. It is on section 42, I would like to have 
that inserted in the record. 

Mr. Harris. We will be glad to receive it for the record. 

Mr. O’Connet. The other statement is by Mr. Leonard Woodcock, 
international vice president and director of the aircraft department 
of the United Auto Workers. This statement is in opposition to sec- 
tion 5 of H. R. 4677, and I would like to have that inserted in the 
record. 

Mr. Harris. Without objection they will be received for the record 
at this point. 
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(The documents referred to follow :) 


STATEMENT OF GEORGE D. Ritey, LEGISLATIVE REPRESENTATIVE, LEGISLATIVE De- 
PARTMENT, AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGAN- 
IZATIONS, ON H. R. 4677 


My name is George D. Riley. I am a legislative representative of the Ameri- 
can Federation of Labor and Congress of Industrial Organizations. 

I am expressing opposition to section 42 of H. R. 4677, the section which would 
place in jeopardy orderly labor-management relations in the aviation industry, 
both in the air and on the ground, in our opinion. 

For this reason, we ask that this portion of H. R. 4677 be deleted from the 
bill. The purpose of this section is all too clear, even though the language 
is broad. It has for its purpose the cutting away from their union those 
members who have gone on to supervisory jobs and whose seniority rights as 
now maintained through contracts would be destroyed overnight. 

There are affiliated to the American Federation of Labor and Congress of 
Industrial Organizations many unions having members in supervisory posi- 
tions. There are even some unions with a plurality and even 100 percent of 
such members. 

I can mention in the latter category, the National Organization of Masters, 
Mates and Pilots of America, the National Association of Master Mechanics and 
Foremen of Navy Yards and Naval Stations and others. In the aviation indus- 
try our unions will speak for themselves, of course. 

It is apparent that your committee is being asked to include in the Air 
Commerce Act of 1926, as amended, substantially the same purposes as are con- 
tained in the Labor-Management Act of 1947 (the Taft-Hartley Act) dealing 
with supervisors, as I read section 42. 

I am not pointing out this fact with any idea of perfecting the language of 
section 48, but it is obvious that your attention should be directed to the fact 
that this section includes reference to purely roytine jobs as well as those in 
the class requiring “independent judgment.” 1e section refers to persons 
having authority to “assign” other employees. I doubt that anyone will wish 
to catalog such jobs as anything other than routine. 

If management can induce the Congress to amend this act in this manner, 
it appears just as feasible to include all others as beyond inclusion of the rank- 
and-file in unions. I believe that in adopting this section, the Congress later 
will discover that through regulations promulgated under this act or through 
court interpretation, the law will be found to contain provisions which it cer- 
tainly did not intend. 

In testimony before the Senate Committee on Labor and Public Welfare 2 
years ago on a point in the Taft-Hartley Act similar to this one, President 
Meanv of the AFL-CIO made this statement, which I believe is just as ap- 
plicable in the present instance: 

“* * * Many borderline supervisory employees sympathetic to organized labor 
are very reluctant to even testify at Board (NLRB) hearings regarding their 
job. They know that if the Board should declare them supervisors, their actions 
in testifying in behalf of the union could easily subject them to discriminatory 
treatment and possible discharge. Since they already have been declared ex- 
emnrt from the law, they would have no legal means to win reinstatement.” 

That is the difficulty as President Meany sees it under the law and procedures 
as administered by the NLRB. I believe the same condition can be expected 
in some or most of the same form under section 42, if adopted. 

We join our affiliated unions in asking you to reject section 42. 


STATEMENT BY LEONARD Woopcock, INTERNATIONAL VICE PRESIDENT AND DIRECTOR 
OF THE AIRCRAFT DEPARTMENT OF THE UAW, on H. R. 4677, A BILL TO AMEND 
THE CAA Act or 1938 AS AMENDED 


This statement is made in opposition to H. R. 4677, particularly section 5, 
which reads: 

“Seo. 5. Paragraph (5) of section 1 of the Civil Aeronautics Act of 1938, as 
amended, is amended to read as follows: 

(5) ‘Airmen’ means any individual who engages, as the person in command 
or as pilot, mechanic, or member of the crew, in the navigation of aircraft while 
underway ; and (except to the extent the Civil Aeronautics Board may otherwise 
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provide with respect to individuals employed outside the United States or 
mechanics employed by a certificated repair station, by a certificated air carrier 
in its maintenance or repair shops, or by a manufacturer of aircraft, aircraft 
engines, propellers, or appliances) any individual who is directly in charge 
of the inspection, maintenance, overhauling, or repair of aircraft, aircraft en- 
gines, propellers, or appliances; and any individual who serves in the éapacity 
of aircraft dispatcher or air-traffic control-tower operator.” 

By expanding the parenthetical exception in lines 19-21 to the end of line 24, 
the Civil Aeronautics Board is given a free hand to wipe out the airman certifica- 
tion requirement for “mechanics employed by a certified repair station, by a 
certificated air carrier in its maintenance or repair shops, or by a manufacturer 
of aircraft, aircraft engines, propellers or appliances.” 

This change would throw the door open wide to impairment of the safety and 
security of air travel and ground and flight personnel employed in the industry. 

We join with other unions who, like ourselves, are affiliated with the AFL-CIO 
in urging your committee and the Congress to reject this bill and to insist that 
high uniform Federal standards for the certification of employees qualified to 
work on engines and planes be maintained. 

We urge you to oppose efforts which have been carried on for the past several 
years to limit or break down such certification on specious pleas that specializa- 
tion makes such certification unfeasible and unnecessary. 

Likewise, we urge you to reject arguments that responsibility for certification 
or airworthiness can safely be left exclusively to management and supervisory 
personnel, rather than to the skilled journeymen mechanics who actually have 
to do the work vital for safe takeoff, flight, and landing and who need and should 
continue to have the backing of Federal certificates in the performance of their 
work and in making judgments as to whether or not engines and planes are in 
airworthy condition. 


Mr. Harris. The committee has received a statement from Mr. 
Rowland K. Quinn, president, Airline Stewards and Stewardesses 
Association, International, which, without objection, will be received 
for the record at this point. 


(Mr. Quinn’s prepared statement follows :) 


STATEMENT OF ROWLAND K. QUINN, JR., PRESIDENT, AIRLINE STEWARDS AND 
STEWARDESSES ASSOCIATION, INTERNATIONAL, ON Brits H. R. 4677 anp H. R. 
4648, ProposaLs To AMEND Civit AERONAUTICS Act 1938, As AMENDED 


My name is Rowland K. Quinn, Jr., and I am president of the Airline Stew- 
ards and Stewardesses Association, International. We appreciate this oppor- 
tunity to present our views on H. R. 4648, a bill introduced by Mr. Priest and 
H. R. 4677, a bill introduced by Mr. Hinshaw. 

The Airline Stewards and Stewardesses Association is an organization repre- 
senting exclusively those flight attendants employed by the greatest part of the 
United States commercial airline industry. At the present time this organiza- 
tion is certified by the National Mediation Board as the bargaining agent under 
the Railway Labor Act for flight attendants in the service of 25 of our major air 
carriers. These air carriers operate in the United States, Puerto Rico, Hawaii, 
and Alaska with routes extending to Europe and the Orient. Needless to say 
we have a profound interest in legislation affecting the commercial airlines. 

We have read bills H. R. 4648 and H. R. 4677 with considerable interest. 
However, since this committee has available to it the opinions of agencies and 
individuals with a wide range of experience we will not generalize with respect 
to all the aspects of this proposed legislation, but will restrict our comments 
to that section of that bill in which our group has a direct interest. 


DEFINITION OF AIRMAN 


Section 5 of the present Civil Aeronautics Act of 1938, as amended, defines 
an airman as any individual who engages, as the person in command, or as pilot, 
mechanic or member of the crew in navigation of aircraft while underway. Bill 
H. R. 4677 provides essentially the same definition with certain added exceptions 
for mechanics. This definition of an airman excludes the flight attendant crew 
category. As a result there are no minimum training and qualification re- 
quirements for these crew members. 
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THE NEED FOR CLASSIFICATION AS AIRMAN 


We base our argument for the need for the inclusion of the cabin attendant 
under the airman classification upon the increased responsibility thrust upon 
these crew members resulting from the rapid growth of the industry and the 
acquisition of large high density commercial transports. 

Twenty-five years ago the then infant airline industry decided to supple- 
ment the flight crew with stewardesses as a publicity stunt to entice passengers 
to fly. Today the flight attendant is not a publicity gag, but an integral and 
important member of the aircrew. The young men and women flying the Nation’s 
airlines have earned the respect and admiration of the public, the industry, and 
their fellow crewmen for their many demonstrations of courage, responsibility, 
and devotion to duty. In fact, in many cases this is the only crew member 
with whom the public comes in contact. In the event of trouble it is natural and 
expected that the passenger will look to this crew member for assistance and 
leadership. 

Further, in the case of a serious accident, the cabin attendant may well be 
the only surviving crew member, since the flight deck is least favorable as a 
maximum survival location on an aircraft. The ability of the cabin attendant to 
organize and evacuate his passengers during those precious few minutes available 
following a crash landing may mean the difference between life and death. The 
flight attendant’s performance is dependent upon the frequency and thoroughness 
of his training. The very nature of emergency training tends toward making it 
somewhat theoretical until required. It is not generally possible to learn this 
phase of the job by experience. Because of the restrictions placed on the flight 
attendant’s job, the turnover of these employees is higher than other categories 
and they are young in years. A large portion of the group will not have had 
the benefit of many years flight experience or flight experience prior to employ- 
ment to supplement the training provided by their company. When faced with 
an emergency they will have to rely entirely upon their recollection of their 
training and established procedures. 

Under the present act the air carrier has no obligation as far as the training 
and maintenance of flight attendant qualifications is concerned. It is true that 
Civil Air Regulations Part 40.265 requires a flight attendant on all flights carry- 
ing passengers in airplanes of 10-passenger capacity or more, but the failure to 
provide a definition of a flight attendant makes even this requirement impossible 
to enforce properly. 

Civil Air Regulations Part 40.286 sets forth the basie subjects to be covered 
by emergency training programs, but provides no standardization, minimum 
standards to be met, or requirement for the maintenance of qualifications. 

The present training programs are the property of the individual airline in- 
volved and range from barely adequate to none at all. Some of the procedures 
are impossible of implementation. For example, the evacuation procedure as 
outlined by one company for a DC-6 aircraft requires two flight attendants, but 
only one is used on some of this equipment. 

Our efforts to secure adequate emergency training and refresher training for 
flight attendants have elicited some rather candid remarks from the industry 
generally. The consensus of opinion indicated that nearly every company felt 
that since the Government has not acceded that certain minimum standards for 
emergency training are warranted, and has not required such training of flight 
attendants by bringing them under the act, that it follows present training is 
satisfactory. One executive expressed his view that emergency training was un- 
desirable because it was a morbid subject and depressing for new stewardesses. 

This situation is not fair to the traveling public, the airline industry or the 
flight attendant who is keenly aware of his responsibility and present short- 
comings. 

The present trend is toward a lessening of training qualifications rather than 
improvement. We have recently been informed that one major carrier is aban- 
doning its compulsory “wet ditching” drills conducted by the Coast Guard. This 
was the phase of the training most closely duplicating actual conditions and 
was previously required with a yearly refresher. In some instances we have 
attempted to write into our employment agreements basic minimum training 
requirements for the protection of the flying public and crew. It seems to us 
incredible that we should have to resort to such lengths when a Government 
agency is available which should rightfully accept this responsibility and has 
accepted this responsibility for all other crew categories. 
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FLIGHT ATTENDANTS EXEMPT FROM CIVIL AIR REGULATIONS 


The present Civil Air Regulations Part 40.320, establish certain flight time 
limitations for aircrews. Once again the flight attendant has been overlooked. 
The flight-time restrictions are denied the flight attendant by the argument that 
fatigue of the cabin crew will not adversely affect the safety of the flight. Many 
times it becomes necessary for an air carrier to relieve its cockpit crew before 
the completion of a flight sequence, in order to comply with the established regu- 
lations. Frequently the flight attendant is forced to continue with the replace- 
men cockpit crew because it is an inconvenience to the company to provide a 
replacement for him, in light of the fact that such replacement is not required 
by law. 

It is conceded that a fatigued flight attendant will not in all probability in- 
crease the possibility of an accident, but it is obvious that should an incident or 
accident oecur, the flight attendant will be less alert after excessive hours on 
duty and the ability to perform properly will be adversely affected. 

We are confident that if we are successful in bringing the flight attendant 
classification under the act, thereby establishing the proper status of this crew 
category, the protection of flight-time limitations as provided all other crew 
members under the appropriate Civil Air Regulations will ultimately be extended 
to encompass the flight attendant. 


SUGGESTED AMENDMENT TO CIVIL AERONAUTICS ACT OF 1938, AS AMENDED 


We are naturally proud of the safety record established by the Nation’s air 
carriers. It has been accomplished to a great extent as a result of government 
regulations developed to provide certain minimum safety standards which must 
be met by all air carriers. However, we are realistic enough to accept the fact 
that in spite of the most elaborate precautionary measures, accidents will occur 
from time to time. As the industry expands and aircraft become larger, greater 
numbers of people will be exposed with every emergency or accident. We feel 
that the present state of affairs is serious but if no action is taken it will rapidly 
become worse. We propose that section 6 of the Civil Aeronautics Act of 1938, 
as amended, be amended by striking out the words “in the navigation”, thereby 
being changed to read as follows: 

“ ‘Airman’ means any individual who engages, as the person in command or as 
pilot, mechanics, or member of the crew, of aircraft while underway; and (except 
to the extent the Authority may otherwise provide with respect to individuals 
employed outside the United States) any individual who is directly in charge 
of the inspection, maintenance, overhauling, or repair of aircraft, aircraft en- 
gines, propellers, or appliances; and any individual who serves in the capacity 
of aircraft dispatcher or air-traffic control-tower operator.” 

This change will bring the flight attendants under the classification of airman 
and will require the Civil Aeronautics Authority to establish minimum require- 
ments to be met by each individual to acquire and maintain this classification. 

We sincerely hope that this committee will agree as to the need for the change 
we support. If there are any questions or documentary material which would 
be helpful to this committee, we would be more than happy to attempt to provide 
it. We have appreciated the privilege of the opportunity to present our views on 
this subject. 


We have with us Mr. W. F. Kinnard, Airline Dispatchers Associa- 
tion. Mr. Kinnard. 


STATEMENT OF WILLIAM F. KINNARD, REPRESENTING AIR LINE 
DISPATCHERS ASSOCIATION, HEMPSTEAD, N. Y. 


Mr. Krnnarp. I have a prepared statement which I would like to 
present, Mr. Chairman. 

Mr. Harris. May I inquire, Mr. Kinnard, how much time you would 
like tohave? It is after 12 now. 

Mr. Kinnarp. Just long enough to go through this directly, Mr. 
Chairman, plus any questions that you might have. I have no com- 
ments on the side. I would say 5 minutes. 
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Mr. Harris. Very well. You may proceed. 

Mr. Kinnarp. Thank you, sir. 

Mr. Chairman and members of the committee, my name is William 
F. Kinnard. I represent and speak for the members of the Air Line 
Distpatchers Association, AFL-CIO, otherwise known as ALDA. 

We appreciate the opportunity to present our views on H. R. 4648, 
introduced by Congressman Priest, and H. R. 4677, introduced by Con- 
gressman Hinshaw. 

We believe that these bills contain many desirable features. At the 
same time, we are seriously concerned with one section of H. R. 4677. 

Specifically, we respectfully recommend deletion of section 42 of 
H. R. 4677, page 38, lines 15 to 25, and page 39, lines 1, 2, and 3 in- 
clusive as an amendment to section 201 of the Railway Labor Act. 

This section, if adopted, would jeopardize labor-management rela- 
tions in the aviation industry. 

The Air Line Dispatchers Association represents a substantial 
majority of the certificated aircraft dispatchers employed by the 
scheduled American air carriers. All these members enjoy the bene- 
fits of collective bargaining as guaranteed by the Railway Labor Act. 
The bargaining relationship between this association and management 
of the scheduled air carriers has always been one of mutual regard 
and respect. 

As required by law the flight dispatcher is responsible for many ele- 
ments of operational control of air carrier aircraft. As schedules 
have increased and as air traffic has grown, the individual duties of 
each dispatcher have likewise expanded. It is now physically impos- 
sible for one individual to perform every act for which the flight dis- 
patcher is responsible. It is necessary that certain functions be dele- 
gated to other individuals. This entails a routine type of supervision 
exercised in a flight dispatch office by the flight dispatcher. 

Under the proposed amendment to section 201 of the Railway Labor 
Act, it is possible for these routine supervisory tasks to be considered 
grounds for removing the flight dispatcher from the protection of a 
negotiated labor agreement. 

It is in the public interest to maintain harmony in airline labor 
relations. It is not in the interest of harmony to propose removing 
the present guaranteed protections from a large number of airline 
employees. In an industry where the actions of a flight dispatcher 
directly affect the lives and property of so many, it would be impos- 
sible to differentiate between “routine” decisions and those requir- 
ing “the use of independent judgment.” Upon this difference depends 
the right to the protection of collective bargaining. In our opinion 
this amendment will serve only to create a chaotic state of discontent. 

Now I would like to call your attention to a completely different 
situation arising out of the Railway Labor Act, as amended, which 
causes serious conflict with the Civil Aeronautics Act of 1938. 

I refer specifically to title II of the Railway Labor Act as cited 
under title IV, section 401, paragraph 1, of the Civil Aeronautics 
Act of 1938. 

The Railway Labor Act as first adopted in title I, had to do with 
rail transportation in 1926, which did then and still does, stop at the 
coastlines. No one thought it applicable to scheduled air transporta- 
tion throughout the world. However, when labor relations of sched- 
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uled airlines required congressional legislation, the Congress added 
title II to the Railway Labor Act and applied the provisions of title 
I to air transportation labor relations. This was done in 1936, again 
when air transportation was in its infancy and nominal in character 
internationally. 

Then in 1938 the Civil Aeronautics Act was enacted by the Congress 
and under that act comprehensive regulations were adopted to provide 
for economical and safe operations of air carriers. The Civil Aero- 
nautics Act required these air carriers to comply with the Railway 
Labor Act and thus the two enactments were tied together. 

Included in the Civil Air Regulations as applied to scheduled 
United States air carriers a comprehensive series of regulations pro- 
vide for a ground control officer, known in the regulations as the 
“aircraft dispatcher.” This officer is a licensed and certificated em- 
ployee of the air carrier equal in authority to each captain or pilot 
in controlling the origination, continuation, and termination of sched- 
uled flights of United States air carriers. 

It must be remembered that the aircraft dispatched is a creature 
of the United States Civil Air Regulations. His equal does not exist 
in the operations of Air France, Sabena, BOAC, or any other similar 
international air carriers which are citizens of countries other than 
the United States of America. The method of operating their flights 
is different and flight control on the ground by a licensed control officer 
is not utilized for safety as are the flights of Pan American, TWA, 
Northwest and Colonial. 

The United States Civil Air Regulations require that these aircraft 
dispatchers be stationed out along the lines of the United States-flag 
air carriers at proper places and in sufficient numbers to ensure safety 
of flight. This has required the stationing of aircraft dispatchers 
by Pan American at Gander, London, Beirut, New Delhi, Hong Kong, 
Tokyo and other places; and by TWA at Gander, Paris, Rome, Cairo, 
and other places; and by Northwest at Tokyo. 

Historically, the National Mediation Board, which is the board that 
enforces and applies the Railway Labor Act has ruled that Pan Ameri- 
can, for example, represents one single unit throughout the world for 
the designation of labor classes or crafts and as provided by the Rail- 
way Labor Act. The Board, however, had ruled that it cannot en- 
force section 2 ninth (representation provisions) by taking mail 
ballots from any employees stationed at the particular time in ques- 
tion, outside the continental United States, its Territories, and 
possessions. 

Until 1947 the problem did not arise, but at that time an Assistant 
Attorney General issued an opinion to the National Mediation Board 
holding that the aeakeenhioal limits of the Board’s jurisdiction coin- 
cided with the United States, its Territories and possessions, based on 
the construction of the original title I of the Satene Labor Act, and 
this in spite of the fact that United States scheduled airlines have ex- 
tended air commerce throughout the world. 

This created extreme confusion in the Air Line Dispatchers Asso- 
ciation, which is the only labor organization representing aircraft 
dispatchers, and which has contracts with Pan American, TWA, 
Northwest, and others. 

The aircraft dispatchers employed by Pan American Grace Air- 
ways, commonly known as Panagra, sought to join the association. 
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The company refused to recognize Air Line Dispatchers Association 
as the bargaining representative and the National Mediation Board 
dismissed the proceeding under section 2 ninth of the Railway Labor 
Act. The association appealed to the courts seeking a realistic inter- 
pretation of the statute. The District Court of the District of Colum- 

ia dismissed the case as being beyond its jurisdiction. The Court of 
Appeals for the District of Columbia held on appeal, that the courts 
had jurisdiction by that the Board had rightly interpreted the Rail- 
way Labor Act and limited its geographical authority to territory no 
broader than the original Railway haber Act of 1926, which covered 
the railroads. The Supreme Court refused certiorari. The court 
of appeals opinion is 189 Fed. 2d. 685, 

We then sought to amend the Railway Labor Act as the courts 
opinion practically suggested it. We have already secured the co- 
operation of other A. F. of L. unions, which also includes at this time 
AFL-CIO unions, having an interest in our efforts and we have full 
cooperation of labor organizations representing the pilots and other 
crew members. ' 

We do not mean to apply United States labor law to groups of native 
employees hired in foreign countries and working for our airlines. 
We do not intend to apply it at all to foreign air carriers. The Pilots 
Association is strong enough to keep and maintain its working agree- 
ments with Panagra, Pan American, TWA, etc., and no foreign na- 
tional pilots fly these planes. 

Some of the airlines theoretically base all of their pilots inside the 
United States no matter how long they stay abroad. Our dispatchers 
are being transferred back and forth from the United States and 
foreign countries on the usual limited assignment plan of these air- 
lines. A great majority of these men are United States citizens be- 
cause of the nature of their work requiring close cooperation and per- 
sonal relationships with the flight crews and since most airlines have 
found it impossible to successfully train foreign nationals for these 
important positions. Perhaps between 100 and 150 men in total 
number is all] that is involved with the aircraft dispatchers. 

For example, referring to Pan American, it would be impossible to 
make a labor agreement under English law to cover 7 dispatchers at 
London; to make one under Indian law to cover 4 dispatchers at 
New Delhi; or to make one under Japanese law to cover 5 at Tokyo; 
particularly since our National Mediation Board has ruled that the 
entire company is a single unit. 

We aoa not legally discriminate between nationalities in labor 
groups, either here or abroad. 

The fundamental situation is that the airlines are subsidized and 
supported with taxpayers’ money. They employ United States citi- 
zens for their key positions abroad and then return them periodically, 
No practical legislation exists permitting effective labor relations be- 
tween our groups and these companies except by the strong economic 
force of shutting the airline down to force negotiation of practical 
contracts. This we have avoided although it has been at times a 
tempting solution for us. 

In conclusion we respectfully request strengthening of the Civil 
Aeronautics Act to require United States scheduled air carriers to 
comply not only with the Railway Labor Act, but to also include 
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employee groups of light crews and aircraft dispatchers wherever 
they may be stationed throughout the world. 

That concludes my remarks, Mr. Chairman. 

Mr. Harris. Thank you very much. We are glad to have your 
statement. 

Any questions ? =? 

Mr. Hinsuaw. I have just a comment, if you please, Mr. Chairman. 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsuaw. The statement by Mr. Kinnard has certainly brought 
out some situations that I did not know existed; for example, the 
fact that airline dispatchers are required at all foreign base points 
in the world. I didn’t know that before. 

Mr. Kinnarp. Dispatch officers are required by all the flag carriers, 
Congressman Hinshaw. The membership of our association is com- 
prised at this time of approximately 550 members, and a good portion 
of those men are effected from time to time by being transferred in 
and out of the country by the large flag air carriers. They are re- 
quired for the dispatch and control of United States flights through- 
out the world. 

Mr. Hinsnaw. Do you have a standard rate of pay which is estab- 
lished for flight dispatchers for all carriers ? 

Mr. Kinnarp. It is not exactly standard. That varies somewhat 
between companies. But there are negotiated labor agreements with 
the carriers, Pan American, TWA, and others. The scales do com- 
pare very closely; yes, sir. 

Mr. Hinsuaw. It seems to me there would be an awful lot of differ- 
ence between a dispatcher for, say, the most dense airline, such as 
American Airlines, and another line such as—not to derogate any 
from it—Southwest in my territory. 

Mr. Kinnarp. Yes, there is. The large carriers, Pan American, 
United, TWA, are very close together. As you go down through to 
the local service carriers there is a difference in the scale. They are 
paid a lower rate than the top airlines. 

Mr. HinsHaw. As I remember it, the primary duties of a dispatcher 
vary from air carrier to air carrier. Are you yourself a dispatcher? 

Mr. Kinnarp. Yes, sir; I am. I work for Capital Airlines. I 
have for 25 years. 

Mr. HinsHaw. Would you outline the duties of a dispatcher? 

Mr. Kinnarp. This goes back to Civil Air Regulations, which sets 
up his duties and of course they are supplemented by company man- 
uals and by instructions on the part of the company. The duties 
of a dispatcher are basically set by the Civil Air Regulations, which 
arose out of the Civil Aeronautics Act of 1938. They are sup- 
plemented to a great extent by the air carriers themselves in instruc- 
tions to the dispatchers as to their duties in a particular operation. 
The operations of course vary to the extent of the type of aircraft 
and the type of carrier that it might be. 

Overseas operations, for example, by Pan American require con- 
siderable briefing between the dispatcher and the captain prior to 
flight. That type of long-haul operation I would say is a basic 
responsibility. The starting of a flight requires agreement between 
the captain and the dispatcher that the flight can be accomplished in 
a safe manner. The naming of alternates, the naming of fuel loads 
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and that sort of thing are done in agreement between the captain and 
the dispatcher. After the flight is airborne complete and continuous 
monitoring of the flight by the dispatcher to keep the captain advised 
of changes in weelines ahead, airways facilities, and that sort of 
thing. It is a teamwork deal all the way through. Nothing is taken 
away from the captain. He is in supreme command of the aircraft 
once it is airborne. There is no question of that. He has emergency 
authority. 

Mr. Hace Where does the aircraft dispatcher operate from ? 

Mr. Kinnarp. He operates from the dispatch base from an office 
on the ground at the airport. ae the locations are at the airport. 
United Airlines is a good example here in the United States, the 
have a flight dispatcher’s office at Idlewild. Their next big dispatc 
office is at Chicago. They have one in Denver, Seattle, San Francisco, 
and Los Angeles. In the case of Pan American, I mentioned that 
they start out across the North Atlantic with a big dispatch office at 
Idlewild, the next is at Gander. Then they jump over to London. 
They have dispatch offices also in Frankfurt, Germany, 1:in Rome, 
1 at Cairo, and they go on into India, which comprises their routes. 

It is a question of teamwork between the pilot and the dispatcher 
which makes the flight operation, and it is a continuous thing. The 
responsibilities are set by the Civil Air Regulations. That is why the 
dispatcher has been considered for years as a member of the airman 
group. He is required to pass a fairly stiff examination and he is 
required by the regulations now to route check at least once a year 
over those routes of which he has control. 

Mr. Hrnsuaw. I had understood that in different airlines the re- 
sponsibility of the dispatcher and of the captain of the aircraft in 
relation to the flight itself varied, that in some cases the dispatcher 
had much more authority over the captain and in other cases that the 
captain had much more authority over the dispatcher or the flight of 
the aircraft, let us say. 

For example, I remember in the investigations of the air accident 
investigating committee in 1939 and 1940 the dispatcher had prac- 
tically no authority on certain airlines. He was merely a person who 
said, well, it is time to take off. The captain had full authority in 
those cases. That is to say, the captain decided that he would fly, 
where he would go, and what the situation would be, almost even 
what the altitude of flight would be, and so on. I can remember an 
accident which occurred at Vero Beach, for example. That captain 
simply took off into the blue and had full authority to do so. The 
dispatcher merely knew that he was going to make the flight. He 
didn’t seem to have authority to stop him or to tell him to go ahead. 

I suppose that those things have all changed because we recom- 
mended at that time that more authority be placed in the dispatcher 
because the dispatcher, as we said, was operating for and on behalf 
of the company, and in him resided the responsibility very greatly 
for the safety of the flight, except the conduct of the flight. It was 
a very responsible position. 

I always thought that the dispatchers were very close to manage- 
ment. I may be wrong. 

Mr. Kinnarp. You are right about that, Congressman. We are 
very close. The job is tied in so closely with the economic aspects of 
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air carrier operation that it is practically impossible to separate them. 
The decisions which the men make have a lot to do with whether an 
airline makes money or not. 

At the same time, safety is the cardinal rule. When a flight can- 
not be conducted in a safe manner, either due to en route weather or 
due to lack of alternates or any number of things, then that is the 
prime consideration and the flight is just not started. 

I will agree with you that there is a difference in the way various 
airlines operate because of the difference between individuals to start 
with. I think in recent years there has been more recognition of the 
duties of the dispatcher, not trying to make him all supreme on the 
ground, because that can’t be done, but if the dispatcher fulfills his 
duty and job as set down by Civil Air Regulations, if the release he 
gives to the flight means something, then he is doing his job. But 
if he just signs a piece of paper and waives the responsibilty or puts 
the responsibility entirely in the hands of the captain, then he him- 
self is not performing his duties and it becomes a question of personali- 
ties rather than a question of something being wrong with the system. 

I have seen the system operate since the old Clifford Ball days. 
My license goes back to 1938. I think we have a sound basic manner 
of safety in which to operate flights in this country. I don’t think 
there is anything wrong with it. I think we are far superior to the 
foreign air carriers in the way we conduct our flight operations. I 
think in many instances the records will show that we have closer co- 
operation and that we are preeminent in the world in air transport 
because of the type of operations we conduct, which assist the pilot. 

The dispatcher is another man on the ground to assist the pilot, 
and it makes for a stronger organization by having it so. 

Mr. Hrnsuaw. You point out in your statement that the members 
of the Association which you represent here enjoy the benefits of col- 
lective bargaining as guaranteed by the Railway Labor Act. You 
are convinced that the language of section 42 would remove that right ? 

Mr. Kinnarp. Yes, Congressman, I am afraid it would. We are 
afraid that it would. I myself am under contract. Iam listed with 
Capital Airlines as flight superintendent. My job is completely 
supervisory on a particular shift. I work a shift the same as the 
dispatchers do. When I am on duty I have four dispatchers who 
work with me. I supervise their activities. It is direct supervision 
at all times. I do work under contract. At the same time I enjoy 
that protection. After 25 years in the business I feel better because 
of a contract. At the same time, management does consider us super- 
visory to the extent that we are invited and do attend staff meetings 
on Capital Airlines. 

Mr. Hrinsuaw. I should think you would be a part of management. 

Mr. Kinnarp. That is right. They do consider us so. The fact 
that we belong to a labor organization doesn’t detract from that at 
all. That is true in a number of the carriers. United Airlines, for 
example. I happen to know a number of those people closely. 
United Airlines management invites their dispatchers to meetings, 
symposiums, at Denver. They sit out there and are completely 
briefed in company policy and the company plans, where they are 
going and what they expect of the dispatchers. They go out there 
and spend a week at a time. That is a type of operation I think 
every one benefits from. 
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Mr. Hinsnaw. As you say, a substantial majority of certificated 
aircraft dispatchers employed by the American Air Carriers are 
members of your association. 

Mr. Krynarp. That is right, sir. We have 28 working contracts 
at the moment, including the large flag carriers down through the 
trunk carriers, and including the local service carriers. We do not 
represent all the airlines. There are a few that we do not represent. 
Eastern Air Lines, for example, is one, Braniff is another. 

Mr. Dotutver. Mr. Chairman, I would like to make one comment to 
Mr. Kinnard. I note that you have come complaint here that because 
of some decisions of the Court of Appeals under the Railway Labor 
Act and the National Mediation Board, you cannot protect the in- 
terests, as I understand your statement, of your members, dispatchers 
who are serving abroad for our flag carriers. What are the facts as 
to whether these dispatchers abroad are members of your organiza- 
tion or some labor organization ? 

Mr. Krnnarp. In many instances men of our own association are 
transferred in and out of the country. The contracts of Pan Ameri- 
can and TWA specifically cite in the preamble to those contracts that 
the courts have ruled that the Railway Labor Act does not extend 
beyond the continental United States, its Territories and possessions. 
That is the company’s contention and position, and that has stood. 

The classic example of this thing is in the case of Panagra, Pan 
American-Grace, a Delaware corporation, with offices in the Chrysler 
Building in New York. Through this conflict, as we consider it, be- 
tween the Civil Aeronautics Act and the Railway Labor Act we can- 
not protect United States citizens working for Panagra in places 
such as Santiago, Lima, Santa Cruz-Bolivia, and those places, 
although if a contract were negotiated it would be negotiated with 
Panagra at the Chrysler offices in New York, which is the company 
headquarters. The fact that we cannot protect those people down 
there has been in effect, we think, a miscarriage someplace in the law, 
that a United States citizen when he works for a flag air carrier when 
he walks outside this country he loses everything. 

Mr. Dotuiver. Of course that presents some very serious legal diffi- 
culties in international law, to consider that the law of the United 
States as passed by the Congress could be effective in some other coun- 
try. 
In there somewhere are some legal difficulties which I am afraid 
you have not considered in connection with this problem. I am sure 
you must have legal counsel for your organization. 

Mr. Krnnarp. We do have. 

Mr. Dotuiiver. I wonder if you would have a little further study 
made of that and give us some enlightenment on that subject. 

Mr. Harris, I think that goes to the very heart of the problem he 
mentioned. 

Just one other item. Actually the men who serve abroad as dis- 
patchers are transferred back and forth between the United States 
and some foreign port, are they not? 

Mr. Krnnarp. That is right. 

Mr. Dottiver. That is the general pattern, I do not suppose any- 
body stays overseas for more than a few years, does he? 
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Mr. Krnnarp. Some do by preference, but that is based on their 
seniority rights. Where they can bid by having the seniority to do 
so, they stay in certain stations. Some people have done that. 

Mr. Dotiiver. What would you say was the average term of foreign 
duty for your people ? 

Mr. KinNarp. 3 years is the normal period. 

Mr. Dotitver. When they come back to the United States they 
are certainly under the laws of the United States even though dur- 
ing their absence they were not. So generally it is not too long an 
interval when they do not have the protection of the act. Is that 
not true? 

Mr. Krnnarp. For the 3-year period when they are outside of the 
country, that is correct. 

Mr. Harrts. Further questions? 

Thank you very much, Mr. Kinnard, for your statement. We are 
very glad to have your fine testimony and presentation. 

This concludes testimony scheduled for today. The hearings will 
be suspended until another date to be determined later. 

The committee is adjourned. 

(Whereupon, at 12:30 p. m., the committee was recessed subject to 
eall.) 
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THURSDAY, FEBRUARY 9, 1956 


Howse oF REPRESENTATVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
CoMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10:15 a. m., pursuant to recess, in room 
1302, New House Office Building, Hon. Oren Harris (chairman of the 
subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

The committee is called in session this morning to continue hearings 
on Civil Air Policy and on proposed legislation introduced by the dis- 
tinguished chairman of this committee, the Honorable J. Percy 
Priest, and by our colleague Mr, Hinshaw to amend the Civil Aero- 
nautics Act of 1938. 

We have heard a number of witnesses, including the Government 
agencies involved. 

Because of the schedule of the committee, we have had a break in 
the hearings and this morning we are met to hear industry witnesses 
who had requested the time. The first witness we have was to have been 
Mr. Clarence N. Sayen, president of the Air Line Pilots Association, 
of Chicago, Ill. 

I am advised that Mr. Sayen could not be here this morning due to 
emergency matters on the west coast. However, Mr. Kay McMurray, 
the executive vice president of the Air Line Pilots Association, is 
here to testify. We are glad to have you present, Mr. McMurray, and 
have your testimony on this subject. 


STATEMENT OF KAY McMURRAY, EXECUTIVE VICE PRESIDENT, 
AIR LINE PILOTS ASSOCIATION, CHICAGO, ILL. 


Mr. McMorray. Mr. Chairman and gentlemen of the committee : My 
name is Kay McMurray. I am executive vice president of the Air 
Line Pilots Association, Chicago, Ill. 

The Air Line Pilots Association is an organization consisting of 
practically all of the professional air line pilots of the scheduled 
United States air carriers. At present, the association has a mem- 
bership of over 12,000 active and inactive members employed by 41 
certificated airlines. The Air Line Pilots Association represents air- 
line pilots in all aspects of their professional life. It is their bar- 
gaining agent under the Railway Labor Act, maintains an extensive 
air safety organization in 116 councils scattered throughout the United 
States and a number of foreign countries, and is spokesman for the air- 
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line pilot in his relationship with municipal, State, Federal, and in- 
ternational organizations. Consequently, we have a very deep and 
personal interest in every phase of legislation concerning commercial 
aviation, or any regulation or interpret ation rising from that legis- 
lation, since any dev elopment is likely to profoundly aifect the per- 
sonal safety, security, and professional career of our members. 

We were afforded an opportunity to appear in 1954 before the Sen- 
ate Interstate Foreign Commerce Committee with respect to S. 2647, 
the MeCarran bill, which would have revised the Civil Aeronautics 
Act of 1938, as amended, more completely than would the bills pres- 
ently under consideration. In view of the more extensive testimony 
contained in that record, it is hoped that the committee, in studying this 
legislation, will refer to our testimony on 8. 2647 with particular refer- 
ence to those provisions dealing with reorganization, compliance with 
labor legislation and air safety requirements, 

With respect to the legislation presently under consideration, we 
have the following comments concer ning the major policy questions 
raised by the bills. Our comments also contain some suggestions for 
amendment. 

GENERAL COMMENT 


In our previous testimony on S. 2647, the McCarran bill, S. 308 
and S. 1119, we supported certain aspects of the proposal to reorganize 
the Civil Aeronautics Board and Civil Aeronautics Administration. 
We are still of the opinion that such a reorganization is desirable in 
the best interest of civil aviation. 

We are particularly interested in the reestablishment of an Inde- 
pendent Air Safety Board removed from the control of the Civil 
Aeronautics Board. As presently constituted and administered, the 
Civil Aeronautics Board deals primarily with economic issues. In 
our opinion, safety and regulatory problems are reduced to a sub- 
servient role in appointments to the Board proper and its staff. For 
example, out of the five members who presently make up the Civil 
Aeronautics Board, only one individual possesses an aviation back- 
ground or technical training and experience in aviation. Still these 
are individuals who are called upon to promulgate the Civil Air Regu- 
lations governing our commercial air transportation, to investigate 
our civil air accidents, and all of the other complex and technical 
considerations governing modern-day civil aviation. With the ever 
increasing size ‘and complexity of our commercial aviation structure, 
this problem will become more and more important to the national 
interest and we believe that Senator McCarran’s efforts at reorgani- 
zation were timely and well founded. We urge that work go forward 
on them. 


EXCLUSIONS FROM THE DEFINITION OF “AIRMAN” 


Section 5, of H. R. 4677, amends the Civil Aeronautics Act of 193 
as amended, to permit the Board to exempt mechanics of certificated 
repair stations, certain manufacturers, and those mechanics of certifi- 
‘ated air carriers, employed in their maintenance or repair shops, from 
the necessity of obtaining airman certificates under the law. We are 
opposed to that provision which allows exemption for personnel en- 
gaged in airline maintenance. It is our firm belief and experience 
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that those who are responsible for the maintenance of today’s com- 
mercial aircraft should have at least a minimum of qualifications as 
required by present certificates. Not only does this insure at least 
minimum requirements and a selective process in securing a more apt 
and conscientious employee, but it adds a greater degree of stability 
to the maintenance field and the individuals attracted to that work. 
Increased complexity is making it constantly more difficult to main- 
tain high standards of safety. There should be no dilution of 
standards. 

It is most imperative, therefore, to the safety of air transportation 
that those people employed in the maintenance and overhaul of air- 
line flight equipment be certificated in demonstration of minimum 
qualifications for the responsibility they hold. We are unable to 
comprehend the argument advanced that a broad general knowledge 
of the mechanical field is not necessary for those specialists operating 
on the different aircraft components any more than we can compre- 
hend the argument that a heart specialist should not be required to 
have a basic knowledge of the functioning of other portions of the 
anatomy. A sound initial qualification for his chosen career is neces- 
sary if an individual is to advance to a skilled technical status. Fur- 
ther, we wish to call the committee’s attention to the fact that H. R. 
7395, a bill to change the definition of “Airman” in the Civil Aero- 
nautics Act of 1938, as amended, was introduced in the 83d Congress. 
The bill at introduction did not contain a provision for exemption 
for those mechanics working for a certificated air carrier. However, 
there was an amendment to the bill proposed which would accomplish 
that purpose. H. R. 7395 was referred to the Committee on Interstate 


and Foreign Commerce in the Senate. After extensive deliberation, 
Senator Bricker, chairman of the committee, submitted a report on 
the proposed legislation. Following is a quotation from that report 
dealing with the proposed amendment to exempt mechanics working 
for certificated air carriers: 


The Air Transport Association of America, representing the scheduled airline 
industry, suggested an amendment to the bill which would extend this legislation 
to authorize the Civil Aeronautics Board to exempt in addition, airline mainte- 
nance employees from the airman certification requirements. The committee 
finds that no sufficient justification has been presented for such an amendment to 
this legislation. 

In our opinion, the same lack of justification exists today. H. R. 
1648 does not include the definition of “airman” and consequently, we 
favor the approach embodied in that bill. 


AMENDMENTS TO DECLARATION OF POLICY 


We support the policy that air contract service should be regulated 
to the same degree as other air carriers in order to assure the highest 
degree of safety as well as assure sound economic conditions in the air 
transportation industry. We have a primary interest in all safety 
matters inasmuch as there are always pilots on the aircraft irrespective 
of the type of operation and our professional and personal security is 
involved. The Air Line Pilots Association has supported the policy 
for many years that aviation cannot condone a differential in safety 
standards. 
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In addition to this provision which is contained in both bills under 
consideration, it was felt that section 13-H of H. R. 4677 which pro- 
vides for the maintenance by the United States of the greatest possible 
influence at all times in world aviation should be adopted. Our asso- 
ciation is an active affiliate of the International Federation of Air Line 
Pilots Associations, an affiliation of the pilot organizations of some 22 
countries. We also take an active interest in the work of the Inter- 
national Civil Aviation Organization. Consequently, we are acutely 
aware of the influence exerted throughout the world by air transporta- 
tion. It is felt that to do other than to exert the greatest possible 
influence at all times in world aviation would constitute a derogation of 
our present position among the family of nations. We support the 
approach of H. R. 4677 in this regard. 


RAILWAY LABOR ACT AMENDMENTS 


Section 42 of H. R. 4677 would amend section 201 of the Railway 
Labor Act in two respects. First it would make air contractors as 
well as common carriers subject to the Railway Labor Act. The Rail- 
way Labor Act is a model of labor legislation and has provided an 
excellent means for the settlement of labor disputes in air transporta- 
tion. In our opinion, any air carrier presently operating in interstate 
air commerce or operating in such a manner so as to affect interstate 
air commerec is aes to the Railway Labor Act at the present time. 
If there is any doubt, it should be clarified. It is desirable both to the 
employer and employees that the processes of the Railway Labor Act 
be available to them for the settlement of any disputes which arise and, 
consequently, the provisions of the act should be made applicable to 
all carriers who hold any type of operating certificate or operate in any 
manner so as to affect interstate air commerce. 

Secondly, section 42 of H. R. 4677 would attempt to limit the right of 
certain employees to organize by altering the definition of the term 
“employee” or “subordinate official” as presently contained in sec- 
tion 201 of the Railway Labor Act. We are strongly opposed to this 
amendment. Based on our experience, it is our opinion that such an 
amendment would create confusion in the industry and result in 
innumerable labor disputes. In addition, it would destroy established 
patterns of representation and deny basic privileges to many individ- 
uals. 

The language of the proposed amendment itself is faulty. It is so 
broad and general that 1t could be construed to encompass practically 
all employees. Under the present practice, the administrative agency 
of the Railway Labor Act, the National Mediation Board, is charged 
with determining what constitutes a proper craft and class for repre- 
sentation purposes under the Railway Labor Act and what constitutes 
an employee or subordinate official. The decision of the National 
Mediation Board is reached after extensive hearings on the subject and 
is predicated on the facts involved in the particular case. The lan- 
guage of the proposed amendment is so all inclusive that it would 
practically preclude the exercise of independent judgment by the 
Board and would result in the destruction of many craft and class 
determinations carefully established by the Board over many years. 
We quote for your convenience the language of the proposed amend- 
ment: 
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Provided, That the terms “employee” or “subordinate official” shall not include 
any individual having authority, in the interest of a carrier or contractor, to hire, 
transfer, suspend, layoff, recall, promote, discharge, assign, reward, or discipline 
other employees, or responsibility to direct them, or to adjust their grievances, 
or effectively to recommend such action if, in connection with the foregoing. the 
exercise of such authority is not of a merely routine or clerical nature, but 
requires the use of independent judgment. 

It is obvious from the foregoing that the broad and all-inclusive 
language could deny representation to practically all employees in any 
position of responsibility. 

H. R. 4648 does not contain this amendment and we support the 
exclusion of it. 


EXEMPTION FROM COMPLIANCE WITH LABOR LEGISLATION 


We again wish to reemphasize our position taken during the hear- 
ings on S. 2647, S. 308, and S. 1119, that the power to grant exemp- 
tions from minimum standards of compensation should be removed 
from the present act. The minimum standards established in the 
Civil Aeronautics Act of 1938, as amended, are those established in 
1934. The passage of time has caused them to be in fact minimum 
standards far below the normal rates of compensation being paid. We 
can see no justification for permitting an exemption from such min- 
imum standard for any air carrier. Therefore, we urge that section 
416 of the present act be amended to eliminate any authority to grant 
exemptions from compliance with the labor conditions as outlined in 
the act. 

CIVIL PENALTIES 


Both bills here under consideration propose amendments to allow 
the imposition of civil penalties for violation of certain sections of 
the Civil Aeronautics Act. We support such amendments but feel 
that the amendments proposed do not go far enough in their applica- 
tion. Senate bill 308, introduced in the Congress last year, makes the 
same provisions as the bills here under consideration but in addition 
extends the civil penalties to section IV—A and IV of the Civil Aero- 
nautics Act. We believe that the legislation here under considera- 
tion should be amended to provide the same coverage. Such an 
amendment would accommodate the desire of the Civil Aero- 
nautics Board for a more flexible method of enforcement of the pro- 
visions provided in the aforementioned sections of the Civil Aeronau- 
tics Act. The Board evidently feels that this is a necessary addition 
to the administrative and criminal remedies presently available to 
them for economic violations. We agree with the Civil Aeronautics 
Board that it is desirable that a more expeditious method of enforce- 
ment is necessary. 

We are mindful of recent instances where certain air carriers have 
persisted in filing unrealistic public schedules misrepresenting to the 
public their capabilities to provide air transportation. Several car- 
riers have persisted in such disregard of scheduling requirements in 
the public interest for well over 2 years without effective enforcement 
or remedial action being taken by the Board. This has been true, 
either as a result of the reluctance of the Civil Aeronautics Board to 
enforce its own regulations or the lack, in their opinion, of a realistic 
means of enforcement. Under any circumstances, the public has been 
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deluded by public misrepresentations of flight schedules for more than 
a year without remedial action. 

On the other hand, we are mindful of the fact that the authority 
to impose civil penalties results in the ex parte determination of any 
charges of law violation. Such an authority is presently exercised 
by the Administrator against airmen where charges of alleged viola- 
tions of the Civil Air Regulations are made. The individual airman 
is then faced with the problem of either paying the penalty, even 
though he is convinced that he is innocent of the alleged charges, or 
facing the expense and loss of time entailed in defending a suit 
brought in the Federal courts to enforce the penalty, which suit will 
probably cost the Government and the defendant many times the 
amount of the penalty. Pilots have described this system as an “ex- 
tortion” method of enforcement. 

In view of the foregoing, we suggest the act be amended in such a 
manner that the right of the Administrator or the Civil Aeronautics 
Board to impose civil penalties on a carrier or airman be established ; 
however, a charge should be brought only after a proper screening by 
the Board to make certain that a violation has occurred, that such 
violation warrants a penalty, and that the penalty asked is realistic. 
In any event, the carriers and airmen should be afforded equal treat- 
ment by the provisions of the act in this regard. 


AUTHORITY FOR SAFETY MEASURES 


Both bills propose an amendment to section 1101 of the Civil Aero- 
nautics Act by adding a new subsection (b) “to give clear statutory 
authority to the pilot of an aircraft to take such action as is necessary 
to protect the aircraft, passengers, and crew from dangerous pas- 
sengers or others, thus placing the officer in charge of the aircraft in 
a status comparable to that of the captain of a ship.” We urge that 
such an amendment be adopted. 

This problem has been a source of concern to the pilots of United 
States air carriers and the pilots of other countries for some time. 
The International Federation of Air Line Pilots Association has been 
active for some years in seeking to have the International Civil Avia- 
tion Organization clarify and clearly establish the authority of the 
pilot to carry out the responsibilities placed upon him. Present civil 
air regulations specify the responsibility imposed upon an aircraft 
commander and there are contentions that, inherent in the imposition 
of such responsibilities, is the authority with which to carry them 
out. However, we believe that the amendment proposed is a necessary 
addition to the act in order to provide the necessary authority for the 
pilot in command to take such actions as are necessary in the protec- 
tion of life and property in much the same manner as such authority 
has historically been given to the captain of a ship at sea. 

We greatly appreciate this opportunity to comment on the proposed 
legislation and would be happy to furnish any additional information 
at our disposal to aid the members of the committee in reaching a 
decision on these important matters. 

Mr. Harris. Thank you very much, Mr. McMurray. 

Are there any questions ¢ 

Mr. Wittrams. Mr. Chairman. 

Mr. Harris. Mr. Williams. 
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Mr. Wit1ams. Mr. McMurray, both Mr. Harris and I were in- 
terested in your suggestions that the present act be amended so as 
“to give clear statutory authority to the pilot of an aircraft to take 
such action as is necessary to protect the aircraft, passengers, and crew 
from dangerous passengers or others, thus placing the officer in 
charge of the aircraft in a status comparable to that of the captain 
of a ship.” 

I think that that is a very desirable thing and I think that the com- 
mittee may look at it that way. However, I would like to know what 
is the present law in that regard; how much authority does the cap- 
tain of a ship have now? 

Mr. McMurray. As indicated in the text, it is not pointed out in 
the law. There are certain things he has to do, and he is responsible 
for the safety of the ship, but it is not spelled out, as to the authority 
to do these things. He has certain things that he has to do for the 
safety of the ship. 

Mr. Wiu1aMs. In case of emergency he does have to assume that 
authority without it having been given him by law ? 

Mr. McMorray. That is correct. He has to do it now. There is 
no protection in the law to assure that he will not get in trouble when 
he does do it. 

Mr. Harris. I want to indicate that that is not the only point in your 
statement that Mr. Williams and I are interested in. 

Mr. Witurams. No; I was interested in finding out what the law is 
at the present time. 

Mr. Hinsuaw. Mr. Chairman. 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsuaw. Mr. McMurray, I am very much interested in this 
provision of the law, proposed in the bill which I have introduced, 
which provides for an exemption of a mechanic employed by an air 
carrier from the provisions making it necessary for him to hold an 
A. and E. license. The reason for that arises from the fact that an 
air carrier, an air carrier mechanic, as such, except for the chief 
mechanic, or chief mechanic in charge, are not required to hold an 
A, and E. license. They have to hold an A. and E. license for the sole 
purpose of signing out the ship. 

ow, it may be that the mechanics who are working on the various 
parts of the ship are very highly qualified in their particular business. 
For example, the instrument man, having charge of the electronic 
facilities on board the airplane, is very highly qualified in that respect 
and perhaps the engine man in that respect. The ship has become an 
extremely complicated vehicle in recent years. It has increased 
tremendously in complexity. I do not need to tell you that, because the 
pilots know that better than anybody else. 

Mr. McMorray. Yes, sir. 

Mr. Hinsuaw. But the mere holding of an A. and FE. license in such 
a situation seems to me to be relatively unimportant compared to the 
ability of the mechanic himself to perform the services. 

I grant you that in certain other situations, such as small aircraft, 
one ought to have an overall ability which might be expressed in terms 
of an A. and E. license, but an A. and E. license is nothing but, we will 
say, a doctor’s certificate or license. It does not mean that the doctor 
is qualified to perform certain operations or treat, a certain kind of a 
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case. And even in the medical profession they are becoming special- 
ists in their field and not general practitioners. 

Now, do you not think that it would expedite the matter of signing 
out a ship and accomplish the same feature if the mechanic in charge, 
for an air carrier at least, or the mechanics, were not required to have 
any certificate ? 

Mr. McMurray. Mr. Hinshaw, of course I cannot argue with you 
but what it would expedite the checking out of the ship, it might speed 
it up. But, as you pointed out, the fact that he has an A. and E. 
license does not qudlity him, but if he did not have an A. and E. 
license, we would not have assurance he was qualified, either. 

From a pilot’s standpoint we are pretty careful about the way these 
airplanes are taken care of, and I am sure you can appreciate that fact. 

Mr. Hinsuaw. Yes. 

Mr. McMorray. The history over the past 4 or 5 years has been very 
good, in our opinion. I suppose it would speed it up all right, but 
you do not know what the conditions are, and we do not think that 
the safety provisions are too high. : 

Mr. Hinsuaw. Now, let us look at it from a different viewpoint. 

Mr. McMorray. All right. 

Mr. Hinsuaw. A 19- or 20-year-old boy can hold an A and E 
license. 

Mr. McMurray. Provided he has had the training, done the study- 
ing, and done the work. 

Mr. Hrnsuaw. With no experience whatsoever except his school 
work ? 

Mr. McMurray. No; I am not a mechanic, Mr. Hinshaw, but I 
believe that they are required to have 2 years in the shop. 

Mr. Hinsuaw. Two years in the shop, which he gets in the course 
of his schooling. 

Now, if he passes an examination—I have some of these schools 
in my own district. 

Mr. McMurray. Yes. 

Mr. Hinsuaw. And they are giving very good training. But, 
they do not qualify a man to sign out a modern high speed airplane 

Now, it is possible that a young fellow like that could be kept 
around a shop to sign out airplanes. He would not have the ability 
to tell whether or not the work had been done correctly. 

That is my point in the whole matter—that it is a question of re- 
sponsibility; a question of training and long experience and under- 
standing of the components of a ship, more than it is an A and E 
license ; is it not ? 

Mr. McMorray. I would agree with you that A and E does not 
qualify the man to do the work he is going to have to do. He needs 
additional experience, just like the heart specialist needs additional 
experience after he comes through medical school, but I cannot agree 
with you that his medical school is not an important background for 
the heart specialist in order to properly fulfill his functions 
eventually. 

Frankly, I think that the background that these people get in the 
2 years’ work these men do in qualifying for their A and E certificate 
is a broadening overall general knowledge and is very important as a 
basis from which they can do their specialty work. 
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Mr. Hinsuaw. But you will admit, will you not, that you are not 
a mechanic yourself ? 

Mr. McMorray. Certainly . 

Mr. Hinsuaw. I just put that provision in to bring out the facts, 
and am glad to have testimony on it to find out, because actually, the 
holding of an A and E license does not mean, for example, that the 
man is qualified on a jet engine or even on a turboprop engine, or even 
qualified on electronics. It does not have anything to do with 
electronics. 

Mr. McMorray. I agree with you; except that the man, when he is 
qualified, is much better qualified, with an A and E background, to 
fulfill his functions. 

Mr. Hinsuaw. That is a matter of opinion. 

Mr. McMorray. That is true. 

Mr. Hinsuaw. It is a matter of opinion, because you know they 
have to learn to patch holes in wings and to do all kinds of things. 

Mr. McMurray. Well, would you say that it is a matter of opinion 
that the heart specialist is better qualified, because of having gone 
through his general medical course? Is that a matter of opinion? 
That makes sense tome. They need that background. 

It isa matter of opinion, but I think it is also commonsense. 

Mr. Hinsuaw. Well, the man who does the X-ray work is not re- 
quired to have that background, although the man who examines the 
X-ray must be an M. D. and may not be as qualified as the X-ray 
man. That is the peculiar part of it. That is a matter of professional 
rules and is not what might be deemed to be the best practice by the 
people who are being worked on, such as you and me. 

Well, we will have further discussion on the subject, Mr. Chairman, 
because I would like to find out whether or not it is essential that all 
mechanics whose duty it is to certify as to airworthiness, should hold 
an A and E license or whether or not that it is pretty largely un- 
necessary in a carrier’s operations. 

Mr. Harris. Very ok 

Mr. Hinsuaw. Otherwise, I would like to commend the gentleman 
for his splendid presentation. 

Mr. McMurray. Thank you, sir. 

Mr. Hinsnaw. And say that Mr. Sayen and the Airline Pilots 
Association have always given good advice, even though it has not 
always been taken. 

Mr. McMurray. Thank you. 

Mr. Rogers. Mr. Chairman. 

Mr. Harris. Mr. Rogers. 

Mr. Rogers. I have one question. On page 7 of your statement you 
make reference at the bottom of the page to schedules and say : 

We are mindful of recent instances where certain air carriers have persisted 
in filing unrealistic public schedules misrepresenting to the public their capa- 
bilities to provide air transportation. 

Could you make some specific reference, give some specifications 
for me? I think that is a little too general. I do not catch on. 

Mr. McMurray. Well, frankly, I do not like to sit here and accuse 
individual air carriers by pointing out specific comparisons, calling 
names. 

Mr. Rogers. I am not talking about calling names. But I would 
like to have the type of instance that you are talking about. 





342 CIVIL AIR POLICY 


Mr. McMurray. Well, I think probably the most famous instance 
known was the time where American—here names are coming into 
it—flew nonstop New York to New Orleans under a scheduled time 
of 7 hours and 55 minutes, which everybody who knows anything 
about it knew that that was incorrect by 55 minutes to an hour. That 
has since been corrected. 

Strangely enough, or oddly enough—maybe it should have been done 
that way—it was corrected by an agreement between the pilots and 
the company—not by the Board. We just sat down and said, “Look, 
you have got an unrealistic schedule here.” 

But, the Board did not force them to do anything. 

Mr. Rogers. Let me ask you about the particular instance you are 
talking about. Was that of concern to you because of misrepresenta- 
tion insofar as the length of time that the pilot was in action was con- 
cerned, or was it because of misrepresentation to the public? 

Mr. McMurray. Both. We were interested about it. Of course, 
it was of concern to us because of the conditions I mentioned. In 
other words, a pilot is a responsible person and he considers himself 
somewhat of a salesman of the business when he is flying. He dis- 
likes, extremely, to leave an airport on a scheduled time with a sched- 
ule in front of him and the passengers to the effect that they will be 
at their destination in 2 hours when he knows that they will not be 
there less than 214 to 3 hours. He knows it is not possible to make it. 

They, in turn, come to us and we say that we certainly will agree, 
and we feel that the carriers should have to publish realistic schedules. 

I think there is an old rule of 3 for 1 chance, you know, of getting 
there, that the railroads have, and so on. 

And we feel that the Board should have some method of, or power 
of requiring the carriers to publish a schedule that they can maintain. 

Mr. Rogers. Now, has it been a general policy, this filing of un- 
realistic schedules? Have there been quite a few violations in this 
particular ? 

Mr. McMurray. Oh, there have been a number of them; yes. Now, 
I do not want to quote any policy of any carrier. I do know that the 
facts are there, that there are a lot of unrealistic schedules. 

Mr. Rogers. And the pilots have complained of these? 

Mr. McMorray. Yes, sir. 

Mr. Rocers. And complaints have been made on these, specifically 
made to the CAB? 

Mr. McMurray. Yes; we have stacks of paper, reams of paper that 
we have sent down to them. 

Mr. Rocers. Have you got any reams of paper showing that the 
CAB has done anything about it ¢ 

Mr. McMurray. They always reply to our reports; yes, sir. 

Mr. Rogers. I mean, have there been any decisions or any orders 
requiring the publication of realistic schedules? 

Mr. McMurray. No. 

Mr. Rogers. Have the airlines stopped doing that ? 

Mr. McMurray. I do not mean that the Civil Aeronautics Board 
has not taken any definite action on it. They have taken testimony 
on it. They have talked about it several times, but they have taken 
no action so far as I know up to the present time. 

Mr. Rogers. In other words, they permit these unrealistic schedules 
to continue to the present day ? 
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Mr. McMurray. That is correct. 

Mr. Rocrers. Thank you. 

Mr. McMurray. Thank you. 

Mr. Rogers. Do you have in mind any particular flagrant violation 
that you could cite, not just one, but several ? 

Mr. McMorray. I could dig up a dozen in 5 minutes for you if I 
could telephone to my office. 

Mr. Rogers. I wonder if you would be good enough to make some 
search in that particular instance and give us 5 or 6 instances and 
put them in the record ? 

Mr. McMurray. I will be very happy to. 

Mr. Rogers. I will ask unanimous consent that that be included. 

Mr. Harris. Without objection it is so ordered. 

Mr. McMvrray. How soon will the committee need them? I am 
going back to Chicago, and will get them in the mail tomorrow and 
you could get them the following morning. 

Will that be soon enough ? 

Mr, Harris. Yes. In the next day or two. 

Mr. McMurray. Will do. 

Mr. Harris. I think as long as we get what you feel would be the 
most flagrant examples, that will be satisfactory. 

Mr. McMurray. You wish the most flagrant? 

Mr. Harris. That is correct, what you think is the most flagrant. 

Mr. McMourray. All right. 

(The following material was later submitted by Mr. McMurray :) 


Atr LINE PiLots ASSOCIATION, 


Chicago, Ill., February 24, 1956. 


Hon. OREN Harris, 
Chairman of the Subcommittee on Transportation, 
House Interstate Foreign Commerce Committee, 
Washington, D. C. 


DEAR CONGRESSMAN HARRIS: The writer appeared before your committee on 
February 9 to submit our testimony relative to H. R. 4648 and H. R. 4677, better 
known as the aviation omnibus bills. Following our formal testimony, your com- 
mittee members posed several questions relative to the testimony submitted. 
During the course of these discussions, the matter of realistic schedule publica- 
tion by the certificated air carriers was thoroughly reviewed. In general, our 
statements on this matter were in the following categories: 

1. Our air earriers published schedules which were incapable of completion 
even a reasonable percentage of the time and we believed that the traveling public 
is entitled to schedule information which is accurate and reliable. 

2. The Civil Aeronautics Board was fully aware of this problem. 

3. To date, the Civil Aeronautics Board had not taken any definite action 
to protect the publie interest in this regard. 

At the close of the hearing you requested that the writer provide additional 
information with respect to these problems. In accordance with your request, 
we are furnishing the following information together with certain exhibits which 
will illustrate the equity of our position. 

Exhibit 1. It was felt that some general background would be necessary for 
the committee to completely understand this problem and, consequently, we are 
enclosing as exhibit 1 copies of correspondence between Mr. C. N. Sayen, presi- 
dent of the Air Line Pilots Association, and the Chairman of the Civil Aeronau- 
tics Board, which correspondence provides a chronological review of the efforts of 
this association to correct this situation up to June 29, 1955. To complete the 
record and bring this matter up to date, the following are events which have 
transpired since June of 1955. 

June 8, 1955: The Civil Aeronautics Board, Bureau of Safety Regulation, 
issued a Civil Aeronautics regulation, draft release No. 55-15, which contained 
in section 40.353 a proposed yardstick of 65 percent of schedule completion as a 
realistic factor. 
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September 15, 1955: At the invitation of the Civil Aeronautics Board, meetings 
were held between Mr. Sayen, president of the Air Line Pilots Association, and 
the Chairman of the Board to review this problem. At that time, the Board 
indicated its intention to take constructive steps to resolve the matter in the 
immediate future. 

September 23, 1955: The association forwarded their comments with respect 
to draft release No. 55-15 to the Civil Aeronautics Board. With specific reference 
to 40.353, we strongly supported the proposel of the Board to provide a measure 
of realism for flight schedules. However, it was our opinion that the 65-percent 
provision was inadequate for the purpose. Our studies and those of the Board 
previous to this time had indicated that a 25-percent allowance for conditions 
beyond the control of the air carrier was adequate. 

That the Board itself felt that a 75-percent completion factor was feasible is 
evidenced by our exhibit 2. 

Exhibit 2. This exhibit contains copies of correspondence between Robert L. 
Griffith, Chief of the Office of Compliance, and the presidents of American Air- 
lines, Trans-World Airlines, and United Air Lines, which illustrates the Board’s 
view on a criteria for realistic scheduling. 

Exhibit 3. Following the issuance of draft release 55-15, the Board took no 
further action on the matter and, consequently, the association has again con- 
tacted the Board relative to this problem. Copies of the exchange of correspond- 
ence up to this date are also enclosed marked as exhibit 3. 

Exhibit 4. In addition to the aforegoing information, you requested that we 
provide some specific examples of schedules which did not meet a realistic 
requirement. Consequently, we have prepared exhibit 4 which contains some 
random samples of the actual flight times as opposed to the schedule time on 
flights currently being conducted by our scheduled air carriers. The times 
related to nonstop operation between New York City and the West Coast are 
included for background information. These times have now been adjusted to 
a more realistic figure by agreement between this association and the carriers 
involved. This solution itself pinpoints our problems with the Civil Aeronautics 
Board in this regard since it was necessary for the association to provide the 
realistic yardstick rather than the Civil Aeronautics Board which has been 
specifically charged by Congress with the responsibility for regulating the 
airline industry. 

Further, we wish to make it clear to the committee that while the up-to-date 
exhibits largely relate to one carrier, the same problems exist in the operations 
of other scheduled carriers. 

In addition to the information being transmitted to you, we have furnished the 
Enforcement Division of the Civil Aeronautics Board from time to time with 
innumerable specific examples which we are sure are currently contained in 
their files. Should the committee wish additional information, it is suggested 
that these files be made available for your study. 

In addition to the information contained in exhibit 4, we were informed yester- 
day that Trans-World Airlines is establishing a westbound schedule on their 
nonstop operation from New York to Los Angeles of 9 hours and 50 minutes. 
at the same time their published timetable contains a schedule time from New 
York to Los Angeles, with 1 stop at Chicago, of 9 hours and 15 minutes. In view 
of the fact that the 1-stop operation must include additional time allowances 
for taxi time in Chicago plus decreased speed for climbing purposes, it would 
appear that the 1-stop schedule is entirely unrealistic compared with the non- 
stop schedule. 

In summation, we feel that the Congress, through the Civil Aeronautics Act 
of 1938, has clearly placed the responsibility for proper regulation of the airline 
industry on the Civil Aeronautics Board. The record indicates that the Board 
has failed to fulfill this responsibility insofar as the matter of requiring the 
earriers to publish schedules upon which the public can rely. This, in our 
opinion, constitutes a serious evasion of their responsibility and it is hoped 
that the Congress will take steps to assure that the Civil Aeronautics Board 
fulfills its obligations to the traveling public. 

We would be very happy to supply any additional specific information which 
you may require in order to reach an equitable solution to this problem. 

With best regards, Iam 


Sincerely yours, nate 
AY McMurray, 


Erecutive Vice President. 
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BExureit 1 


Arr LINE PILOTS ASSOCIATION, 
Chicago, Ill., June 7, 1955. 
Mr. Ross RIz.ey, 
Chairman, Civil Aeronautics Board, 
Washington 25, D. C. 


Dear Mr. Rizitey: We have noted with interest but with further discourage- 
ment your letter of May 18 and Mr. Griffith’s letter of May 12 concerning the 
adoption by the Board of SR-410 and the continued failure by the Board to take 
any effective action to prevent the publication of unrealistic and dishonest public 
schedules by air carriers. You attached to your letter a “Memorandum Con- 
cerning Special Regulation SR-410” commenting on our objections to that action 
by the Board as an unnecessary relaxation of safety standards. 

We believe that it might be helpful to review with you the continued failure 
of the Civil Aeronautics Board to take any action to guarantee to the public that 
schedules published by air carriers will be honest and realistic. We are certain 
that after you have reviewed the record, you will concur with us that the history 
of this problem will demonstrate inaction by the Board, delay, shifting of respon- 
sibility, and a reluctance and failure by the Board to fulfill its public respon- 
sibility on this important subject. For that matter, the record will reveal an 
Alice in Wonderland story of a problem caught in the bureaucracy of the Board 
with no one apparently willing to take the responsibility to represent the public 
interest on this critical problem. 

Your letter of May 18 indicated that the memorandum attached would set forth 
the views of the Board with respect to the matters discussed in our letter on 
SR-410, a waiver of flight time limitations for irregular carriers. The memo- 
randum fails to deal with the points raised and demonstrates confusion as to the 
actual problems existing. It attempts to justify SR-410 as being necessary to 
prevent discrimination between irregular and regular carriers. Yet the regular 
carriers secured the waiver included in SR-405 by, among other things, apparently 
demonstrating that only the newest and fastest aircraft would be utilized. In 
justifying the waiver for irregular carriers with the use of DC-—6B airplanes, 
which have been in use for many years, the memorandum indicates that the type 
of aircraft is now inconsequential—it must merely be capable of operating trans- 
continentally in less than 10 hours. However, the Board has established no 
standards by which to measure whether or not any aircraft is capable of oper- 
ating any schedule in a given time nor the frequency with which such schedule 
must be operated within the time to qualify. Therefore, the entire regulation 
promulgated by the Board permits unlimited abuse. This abuse has taken place 
in scheduling by both irregular and regular carriers, and the Board to date has 
done nothing about it. 

The memorandum attempts to demonstrate that because all of the Board’s 
regulations operate on a “scheduled to fly” basis, the possible exposures of the 
pilots to flight hours well in excess of the regulations have always been present. 
It is elementary that where flight time limitations are placed at a maximum 
of 8 hours, exposure is much less than when such limitations are placed at 10 
hours, and the carrier may avoid even that regulation by the simple expedient 
of publishing a paper schedule which cannot be met even 1 or 2 percent of the 
time. 

With respect to the comment concerning the flight time limitations of part 42, 
it appears that such limitations represent a reasonable standard except when 
they have to be applied to someone. With regard to the flight time limitations 
of part 40, the Board hurriedly issued a draft release on this problem over a 
year ago when faced with an enforcement problem and waiver application and 
to date has done exactly nothing about it. This must be contrasted against the 
40 days in which the Board, without evidence, waived a flight time regulation 
that had remained unchanged for over 20 years, legalized operations conducted 
outside the regulations while the proceedings were in progress, and then failed 
to enforce its own regulations. 

Your letter of May 18 indicated that Mr. Griffith would inform us as to the 
action contemplated by the Board on the unrealistic schedule problem. Mr. 
Griffith’s letter indicated that, although his department had had the problem 
for over a year, it had suddenly become cognizant that the Bureau of Safety 
Regulations contemplated some action on the problem and, therefore, his depart- 
ment was withholding any action. To date the Bureau of Safety Regulation 
has taken no action. We are not aware of any action contemplated by the Bu- 
reau of Safety Regulations nor any action that can be taken by it inasmuch as 
we understand it, its function is not enforcement. 
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We would like to set forth for your information the following chronology of 
events which summarizes the record of the Board on this problem over the past 18 
months. 

February 1, 1954.—This office called to the attention of Mr. Chan Gurney, Chair- 
man of the Civil Aeronautics Board, by letter the fact that air carriers were pub- 
lishing unrealistic and competitive schedules. It was pointed out that such 
schedules were impossible of accomplishment with any degree of regularity and 
that the Board should give consideration to the problem in the public interest. 

February 8, 1954.—Mr. F. B. Lee, Administrator, Civil Aeronautics Adminis- 
tration called the attention of American Airlines, Inc., to the fact that the 
westbound nonstop flights were consistently exceeding 8 hours, which was in 
violation of the Civil Air regulations. 

February 12, 1954.—Mr. Chan Gurney wrote this association that the Board 
recognized its responsibility under the Civil Aeronautics Act to provide for 
realistic schedules and stated that the Office of Compliance would be pleased 
to look into the matter of specific instances of unrealistic schedules. Mr. Gurney 
further indicated that section 405 (e) of the act provides for the filing by air 
carriers of all schedules and “it is, we believe, implicit in the filing requirement 
that the schedules so filed be done so in good faith.” He further pointed out 
that “section 411 of the act gives the Board jurisdiction to investigate and pro- 
hibit unfair or deceptive practices or unfair methods of competition in air trans- 
portation. To the extent that erroneous flight schedules are published and thus 
held out to the public, it might well be that this would be found to be a violation 
of this section of the act.” 

February 20, 1954.—The Administrator, Mr. Lee, advised American Airlines 
that sufficient time had now elapsed from his previous letter to establish the 
fact that the 7:55 schedule for transcontinental flights being published by 
American Airlines was unrealistic and that American Airlines must prove its 
capability of completing this schedule 50 percent of the time between that 
date and July 1, 1954, or the schedule could not be allowed to stand. (This 
action was taken by the Administrator because the carrier’s schedule was an 
evasion of the flight-time requirements of the Civil Air Regulations; not because 
the public was being deluded by an unrealistic schedule.) The Board, to our 
knowledge, took no action. 

May 7, 1954.—The Administrator advised American Airlines that their schedule 
must be changed effective May 26, 1954. No change was made by the carrier. 

June 1, 1954.—The Adminisetrator petitioned the Civil Aeronautics Board 
for the issuance of a cease-and-desist order to force the carrier to publish 
realistic schedules. The Board took no action. 

June 14, 1954.—The Civil Aeronautics Board granted a waiver of the flight- 
time regulations of the Civil Air Regulations for transcontinental nonstop 
flights. No action was taken on the question of realistic schedules. 

July 21, 1954.—This association again advised the Board that at least two 
earriers were still publishing schedules for transcontinental flights which they 
were unable to complete even a small percentage of the time. In one case, it 
was pointed out, the schedule could not be met even 2 percent of the time. We 
were further informed that there was confusion between the Board and the 
Administrator as to who had the responsibility for the enforcement of the 
regulations. The Administrator maintained that he was responsible for the 
realism of flight schedules only where such schedules affected flight-time limi- 
ations. He would not take action in any other case. Previously, the Board had 
informed us the Administrator was responsible for enforcing the regulations. 

August 6, 1954—Mr. Gurney stated in a letter to this office that he had 
referred our letter to the Office of Compliance for the processing of an informal 
complaint under applicable procedural regulations of the Board against those 
carriers publishing unrealistic schedules. 

September 9, 1954.—This association again corresponded with the Chairman 
of the Board with reference to the filing of the informal complaint previously 
mentioned and requested information with respect to the progress being made. 

September 10, 1954.—The association wired all members of the Civil Aero- 
nautics Board pointing out that, for almost a year, the Board had failed to 
enforee those provisions of the Civil Aeronautics Act requiring honest and 
realistic scheduling. We indicated our desire for information from the Board 
with respect to their plans to take action on schedules which had previously 
been disallowed by the Administrator and on which the Board had taken no 
action. 

September 15, 1954.—-Mr. Gurney wired this office indicating that an informal 
complaint had been filed by the Office of Compliance and data requested from 
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American Airlines, Trans-World Airlines, and United Air Lines, and that such 
data had just been received and was being analyzed. 

September 17, 1954.—This office called the attention of Mr. Griffith, Chief, 
Office of Compliance of the Civil Aeronautics Board, to the fact that the Admin- 
istrator requested a cease-and-desist order from the Board against American 
Airlines because of their unrealistic transcontinental scheduling. During this 
time, United Air Lines and Trans-World Airlines had filed identical schedules. 
The Administrator had refused to approve the schedules but the carriers were 
currently operating under them. 

September 21, 1954.—Mr. Griffith indicated that they were processing the 
informal complaint for such violations as rapidly as possible. 

September 28, 1954.—-Mr. Griffith, head of the Office of Compliance, addressed 
a letter to the presidents of American Airlines, Trans-World Airlines, and United 
Air Lines indicating that, on the basis of the record, the carriers were given 5 
days to inform the Office of Compliance of action contemplated to bring such 
schedules within a 75-percent on-time completion and warned them that any 
continued promulgation of such unrealistic schedules would result in appropriate 
enforcement action. Mr. Griffith indicated that the Board had determined that 
a T5-percent completion factor was necessary in order for a schelule to be 
considered realistic. 

October 1, 1594.—American Airlines responded to the Office of Compliance com- 
menting upon the Board’s letter by pointing out that they had modified their 
schedules for transcontinental flights. (Trans-World Airlines and United Air 
Lines did not alter their schedules in any way.) 

October 22, 1954,—The Office of Compliance responded to correspondence from 
the association indicating that the carriers had replied to the request for com- 
pliance by requesting an opportunity to be heard on the problem. 

November 12, 1954.—The Administrator indicated to the association that he 
would utilize any standard on schedules adopted by the Board as the appro- 
priate measure for the enforcement of Civil Air Regulations. 

December 29, 1954.—The association protested to the Board any granting of a 
waiver of flight-time limitations to irregular air carriers for transcontinental 
flights. In addition, it was pointed out that such flights were then being 
operated under an unrealistic schedule incapable of completion within the pub- 
lished time. 

January 19, 1955.—We were informed by the Board that North American had 
terminated their nonstop operation. 

Vay 4, 1955.—The association contacted the Office of Compliance, CAB, as to 
what was being done to provide the public with realistic standards for the 
promulgation of schedules by air carriers. We further requested to be advised 
of what remedial action was being taken in connection with realistic schedules 
currently being published. The same date the association advised you, as 
Chairman of the Civil Aeronautics Board, of the still continuing problem and 
requested information with respect to the Board's plans. 

May 12, 1955.—Mr. Griffith, of the Office of Compliance, replied indicating that 
the Bureau of Safety Regulation was preparing a draft release on on-duty time 
limitations which would contain within it realistic standards of scheduling. 
In view of this fact, the Office of Compliance was taking no further action. It 
was indicated that such a draft release would be issued in a few days. 

May 18, 1955.—You replied as Chairman of the Civil Aeronautics Board indi- 
cating that, with regard to action contemplated by the Board in the enforcement 
of unrealistic schedules, we would hear from Mr. Griffith. 

The Bureau of Safety Regulation has not issued a draft release nor has the 
Board taken any further action on this problem to this date to our knowledge ; 
nor do we see any possibility that any action as contemplated by the Bureau of 
Safety Regulation would do other than delay this problem indefinitely into the 
future, provide no protection whatsoever for the public, and merely confuse the 
problem further by involving it with other problems. 

We are completely unable to comprehend this continual shifting of responsi- 
bility among Departments responsible to the Civil Aeronautics Board or the 
seeming unwillingness or inability of the Board to maintain some measure of 
concerted action toward a solution to this very difficult and important problem. 
The Board has informed us that they have the legal responsibility and authority 
to enforce realistic scheduling by air carriers. They have informed us that they 
intended to take action on the problem. However, they have taken no action. 


76975—56—-23 
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It is apparent from the foregoing that, in spite of the fact that the Board recog- 
nizes its responsibility under the economic provisions of the Civil Aeronautics 
Act of 1938, they are either unwilling or unable to take action to protect the 
public. 

It is imperative that a solution be found and adequate enforcement action be 
taken on this problem. As the matter now stands, one air carrier publishing 
unrealistic and dishonest schedules may start a cempetitive chain reaction which 
results in a number of carriers pursuing the same practice. For that matter, 
this is exactly what has happened and continues to occur. 

We regret the length of this correspondence. However, we are endeavoring 
once more to bring this entire matter to your attention in the hope that some effec- 
tive action will be undertaken which will result in a standard being established by 
the Board for the promulgation of realistic schedules by air carriers on which 
the industry and the public can rely. It is our opinion that the public deserves 
such treatment and that the respect and confidence of the public in air trans- 
portation demands such a standard. We are further convinced that the vast 
majority of the air carriers desire to operate realistic and honest schedules 
and thus maintain the public confidence. 

We would greatly appreciate being advised as to your plans concerning this 
matter at your earliest convenience. 

Sincerely yours, 


CLARENCE N, SAYEN, President. 


Civiz AERONAUTICS Boarp, 
Washington, June 23, 1955. 
Mr. CLARENCE N. SAYEN, 
President, Air Line Pilots Association, 
Chicago, Ill. 

Dear Mr. SAYEN: The content and tenor of your letter of June 7, 1955, to the 
Chairman, with copy to me, resulted, to say the very least, in surprised indigna- 
tion on my part. As the Chairman advised you in his acknowledgment of June 
20, I am replying to your letter on behalf of the Office of Compliance. 

We shall not respond to your letter sentence by sentence and date by date, 
but we feel that we must correct the inaccuracy of the composite charge that 
this Office has done nothing “in over a year to prevent the publication of un- 
realistic and dishonest public schedules by air carriers.” The plain facts, of 
which you have been informed, are that this Office did not have the problem until 
your letter of July 21, 1954, was referred to us on August 9, and much has been 
accomplished since that date. Even on July 21, 1954, although you had been asked 
to do so, you did not name any particular carrier nor specify any particular 
schedules of the thousands of airline schedules published as being unrealistic 
and objectionable to you. We had to assume, therefore, that you were referring 
to the transcontinental nonstop schedules of American, TWA, and United. I 
should also remind you that your attention has been directed several times to 
the right of the association, pursuant to subpart B of the Board’s Rules of 
Practice, to file a formal complaint in the matter, but it has not elected to do so 
to date. It would seem that the association, for its own reasons, is content to 
be critical of us without availing itself of a remedy which we have advised you 
is open to it. 

It is quite correct that this Office, like the association, has not as yet insti- 
tuted a formal enforcement proceeding against a carrier for the publication of 
unrealistic flight schedules. We had thought that you were fully informed as 
to the several reasons for this: (1) It has long been our policy to prefer the 
achievement of compliance with the Civil Aeronautics Act and with the Board’s 
economic regulations through the voluntary action of the carrier, and to resort 
to formal enforcement proceeding only when voluntary compliance fails. Since 
the inauguration of transcontinental nonstop schedules, the westbound schedules 
of American have been lengthened by as much as 50 minutes; those of 'TWA 
by as much as 74 minutes; and those of United by as much as 40 minutes; (2) 
we should not institute a formal enforcement proceeding alleging only general 
accusations. Specific allegations of violations, backed by evidence, would be 
necessary, and, in the case of flight schedules, such violations should be shown 
to have existed over a fair and representative period of time. It would be as 
inequitable to charge a carrier with bad faith because of operations experience 
during a few days of excessive headwinds as to pay a pilot on the basis of 
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flight hours during a few days of abnormally strong tailwinds. On three occa- 
sions, this Office has secured and studied the transcontinental nonstop operations 
data of all three of the carriers over a representative month-long period. Fol- 
lowing each of these surveys, some schedules were found to be realistic, and 
some schedules were changed, or faster aircraft were put into service (thus 
rendering the evidence obsolete), before enforcement action could be commenced ; 
(3) a formal enforcement proceeding looks to a cease-and-desist order against 
the offender. A cease-and-desist order is prospective only; it enjoins future 
or continuing violations; it does not punish for past violations. The act does 
not give the Board the power to compromise civil penalties for economic vio- 
lations such as it gives the Administrator for violations of safety regulations. 
We would not seek a cease-and-desist order to enjoin a situation which had 
already changed. 

Your letter, with its chronological listing of correspondence and contacts, 
interweaves (and hence confuses) separate and distinct subjects. It is perhaps 
this confusion which contributes to your impression of “an Alice in Wonderland 
story of a problem caught in the bureaucracy of the Board.” For example, 
commencing on February 3, 1954, and thereafter interwoven in your chronology, 
are references to conversations and actions between or involving the Administra- 
tor and American Airlines. 

One such reference is that which you list under date of June 1, 1954: “The Ad- 
ministrator petitioned the Civil Aeronautics Board for the issuance of a cease- 
and-desist order to force the carrier to publish realistic schedules. The Board 
took no action.” This statement is not correct. The petition of the Adminis- 
trator, docketed with the Board on June 1, 1954, requested only that “the Civil 
Aeronautics Board issue an order requiring American Airlines to cease and de- 
sist from further violations of sections 40.353 and 40.320 (b) of the Civil Air 
Regulations and section 610 (a) (5) of the Civil Aeronautics Act of 1938.” None 
of these sections require the publication of realistic schedules, 

Your concluding reference on this subject is the item of September 17, 1954, 
which you characterized as follows: “This Office called the attention of Mr. 
Griffith, Chief, Office of Compliance of the Civil Aeronautics Board to the fact 
that the Administrator requested a cease-and-desist order from the Board against 
Ameriean Airlines because of their unrealistic transcontinental scheduling.” We 
do not doubt that on September 17, 1954, you called our attention to the Adminis- 
trator’s petition of June 1, 1954, but what is the purpose in your now emphasizing 
this bit of gratuitous information? Although well known to you, it may not be 
so well known to others that this Office does not, and may not, police or enforce 
the Civil Air Regulations nor does it prosecute the Administrator’s petitions or 
complaints. This action of the Administrator, as stated above, was to enjoin 
further violations of the Civil Air Regulations; it was not to enjoin the publica- 
tion of unrealistic flight schedules as stated by you. 

Nor is your statement that “the Board took no action” wholly correct. The 
petition was rendered moot by the granting to American Airlines on June 14, 
1954, of the waiver of flight-time limitations. Just as this Office did not, and 
could net, participate in the Administrator’s proceeding, it did not participate in 
the granting of the waiver nor in the preparation and adoption of SR-410 to 
which you also refer in your June 7 letter. We are condfident that you are quite 
familiar with the boundaries of the jurisdiction of this Office, and that you know 
that our function and responsibility is limited to the economic provisions of the 
act and of the Board’s regulations. 

In your letter of June 7, 1955, you make reference to our letter to you of May 12, 
1955, and you say that our “Department had suddenly become cognizant that the 
Bureau of Safety Regulation contemplated some action on the problem and, 
therefore, (our) Department was withholding any action.” You went on to 
say that you were not aware of any action which the Bureau of Safety Regula- 
tion could take inasmuch as its function was not enforcement. 

We made no such statement in our letter of May 12 as that which you have 
attributed to us, and after rereading it we fail to see how anyone could possibly 
infer or interpret the letter as having had that import. In our opinion, we spelled 
out quite clearly that the Bureau of Safety Regulation was proposing a civil 
air regulation on crew flight-time limitations which contained a schedule comple- 
tion standard lower than the one which the Board had proposed for publication 
of realistic schedules, and that the difference between the two would have to be 
resolved. We were told at the time of writing the May 12 letter to you that the 
Proposed civil air regulation would be released within a few days. Proposed 
draft release No. 55-15 on crew flight-time limitation for domestic scheduled air 
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carrier operators was released by the Bureau of Safety Regulation, with copies to 
you, on June 8, 1955. Any postponement of its release subsequent to May 12 was 
not occasioned by this Office. 

The overall impression which your letter apparently seeks to convey is that 
the Board and its staff have been inactive on the subject of realistic flight sched- 
ules, and that no progress or improvement has been effected. You, other officials 
of the association telephoning us from Chicago in your absence, and your Wash- 
ington representative have been kept informed from time to time of the work 
being done and the progress being made. 

This Office has had lengthy and involved conferences and correspondence with 
certain of the carriers. We have conferred with the association. We have met 
on two occasions with the operations conference of the Air Transport Association, 
and a third discussion is set up for the immediate future. We have made exten- 
sive studies and analyses of the schedule performance data of six carriers. For 
3 representative periods of at least 1 month each, we have tabulated the 
schedule performance figures of the 3 transcontinental nonstop carriers. The 
CAA, at our request, is now conducting a 30-day “watch” over certain transconti- 
nental nonstop schedules, transcontinental one-stop schedules, and various north- 
south competitive schedules. During the period of our concern with the matter, 
the schedules of the three transcontinental nonstop carriers have been changed 
at varying dates, By June 1, 1955, the eastbound transcontinental nonstop 
schedules of American and United had been increased by 25 minutes, those of 
TWA by 33 minutes; the westbound nonstop schedules of United had been in- 
creased by 40 minutes, those of TWA by 74 minutes. Your letter was the more 
surprising to us because we had thought that you knew of this progress. 

The number of the staff of this Office is extremely small compared with the 
area of its responsibilities. Notwithstanding this, a quite substantial portion of 
its man-hours in the past 10 months has been devoted to the problem of realistic 
schedules, and the writer assures you that we are continuing to devote ourselves 
to the matter. It is understandable that we may not have proceeded as you 
would have had us proceed, and I can assure you that we have not proceeded as 
the carriers would have had us proceed. Our perspective has been different from 
that of either the pilots or the carriers, and our judgment has been directed to- 
ward the most effective accomplishment, within our means and abilities, in the 
public interest. 

Your letter of June 7 contains the following statement: “As the matter now 
stands, one air carrier publishing unrealistic and dishonest schedules may start 
a competitive chain reaction which results in a number of carriers pursuing 
the same practice. For that matter, this is exactly what has happened and 
continues to occur.” Were it not for the fact that TWA materially lengthened 
its transcontinental nonstop schedules on June 1, we would have assumed that 
the 1 carrier to which you referred was a reference to TWA. As you were 
advised by the then Chairman on February 12, 1954, it would be extremely diffi- 
cult if not impossible for this Office to investigate the literally thousands of 
schedules published by air carriers. It would, therefore, be appreciated if you 
would inform us as to the particular schedules or carriers to which you had 
reference in the statement quoted above. 

Like yourself, the writer apologizes for the length of his letter, but feels com- 
pelled to correct as many as reasonably possible of the inaccurate statements and 
unfair conclusions contained in your June 7 letter. 

Very truly yours, 
Rosert L. GRIFFITH, 
Chief, Office of Compliance. 


Arr LINE PILOTS ASSOCIATION, 
Chicago, Ill., June 29, 1955. 
Mr. Ross R1izqLry, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 

Dear Mr. Rwrey: Thank you for your letter of June 20, 1955, and that of 
June 23, 1955, from Mr. Griffith, Chief, Office of Compliance, in response to my 
letter of June 7, 1955, concerning realistic scheduling by air carriers. 

It would appear from the two responses received that considerable misin- 
terpretation has been placed upon the intent and conten of our letter. It was 
not our intention to point to the Office of Compliance as having failed in its 
functions in connection with this problem. It was our intention, however, to 
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bring to your attention a situation in which we feel that the Civil Aeronautics 
Board has failed to fulfill its responsibility on this particular subject and con- 
tinues to do so, whatever the reasons. 

We 'do not desire to enter into lengthy argumentative correspondence on this 
subject. We feel it necessary, however, to make several simple points in con- 
nection with this exchange of correspondence. 

1. Obviously, the Office of Compliance cannot take enforcement action on the 
scheduling of a particular carrier for it has no standard of realism of schedules 
against which to measure any particular schedule. As we understand the pres- 
ent situation, the Chief of the Office of Compliance would have no way of knowing 
whether a schedule was unrealistic, whether all flights were completed on time, 
or none. The Board indicated at one time that it felt that 75 percent was a 
realistic figure. The Bureau of Safety Regulation has now indicated that it 
thinks 65 percent is realistic for flight-time limitations. The Administrator has’ 
indicated he uses 50 percent. There have been, and continue to be, schedules 
that violate all of these measures. It would seem that a standard. is needed 
before anyone can measure whether the public is receiving unrealistic and dis- 
honest, schedules. 

2. We are invited by Mr. Griffith to bring to his attention particular schedules 
of carriers that are unrealistic. This is obviously impossible since the Board 
has given us no measure of how to determine what is a realistic schedule. If we 
can but have the measure, we will gladly furnish you dozens of instances of 
unrealistic schedules. In this connection, we have continually furnished the 
Office of Compliance with statistical data on this subject. If the Board’s stand- 
ard is 75 percent on-time completion, as recently indicated, please inform us and 
we will furnish the unrealistic schedules. 

3. To our knowledge, the Board has not been responsible for any air carrier 
changing any of its schedules, however unrealistic they were. Any changes in 
schedules have been made as a result of action by this association under the 
Railway Labor Act. In this case, we are referring specifically to the lengthening 
of flight times for transcontinental flights by American, United, and Trans-World 
Airlines. If the public has been protected against unrealistic scheduling by air 
carriers, it has been through the action of this association, not the Board. 

Having read Mr. Griffith's letter of June 23, we are still of the opinion that our 
recent letter was an accurate chronological study of the Board’s inaction on 
this subject. In one instance, a transcontinental nonstop schedule that could 
not be met even 2 percent of the time was tolerated for more than a year without 
any effective action by the Board. It was finally lengthened 1 hour and 14 min- 
utes by action of this association. During this entire period, the Board was 
kept informed of the unrealism of the schedule and the statistics concerning it. 
There were no variables in performance that would invalidate any of the evi- 
dence in the possession of the Office of Compliance. 

We still believe it is imperative that the Board come forward as soon as pos- 
sible with a standard against which unrealistic schedules may be measured and 
appropriate enforcement action taken in the public interest. It is evasion for 
the Board or the Office of Compliance to advise us that we may file a formal 
complaint in connection with a particular schedule when the Board has estab- 
lished no standard by which the realism of that schedule may be measured. 

We can, as in the past, continue to monitor this problem through the medium 
of the Railway Labor Act. It is through this medium that any changes toward 
realism of schedules by air carriers have been made to date. We feel, however, 
that this is a responsibility to the public which the Congress delegated to the 
Civil Aeronautics Board and which it should fulfill. 

There seems to be some inference, from time to time, that this is a labor issue 
or has some related implications so that the Board should delay action or seek 
to persuade the parties to a course of action. We cannot concur with this view. 
As pointed out in our letter of June 7, the Board has repeatedly assured us that 
it has a legal responsibility to see that schedules published by an air carrier are 
an honest and realistic representation to the public. It remains for the Board 
to define the standard of honesty and realism and to take effective action to 
enforce it. This, to date, it has failed to do. 

Sincerely yours, 
CLARENCE N. SAYEN, President. 


° 
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EXAlIBIT 2 


Civi AERONAUTICS Boakp, 
Washington, September 27, 1954. 
Re realistic flight schedules. 


TRANS-WORLD AIRLINES, INC., 
New York, N. Y. 
(Attention of Mr. Ralph 8. Damon, president. ) 


GENTLEMEN : This Office has completed and presented to the Board an analysis 
of the actual operation during a period of the summer just past of certain of the 
transcontinental, nonstop schedules, as filed and published, of American, Pnited, 
and yourself. You will recall that this survey and study was undertaken when an 
informal complaint was received from the Air Line Pilots Association. 

’ The Board concluded that the published schedules of a carrier to be realistic 
should be capable of completion on schedule or earlier not less than 75 percent 
of the time. 

In comparing actual flight times with published times, departure delays were 
excluded from elapsed flying times, and flights which experienced en route me- 
chanical delays were not included in the totals of flights analyzed. The study 
showed that at least one or more of the published transcontinental, nonstop 
schedules of each of American, TWA, and United were unrealistic in that at least 
75 percent of the flights operated had not been completed on schedule or earlier. 
In your case, for example, flight Nos. 90 and 91 both operated late 100 percent 
of the time from June 20 through July 31. 

The Board has instructed me to advise you that filed and published schedules 
should be adjusted so as to reflect elapsed flying times capable of being operated 
on schedule or earlier at least 75 percent of the time. Accordingly, you are re- 
spectfully requested to advise me fully in writing within 5 days of your receipt of 
this letter as to what action you will take to achieve this result. 

I should mention that any continued publication of unrealistic schedules can 
only result in the institution of an appropriate enforcement action. Letters 
substantially similar to this are being sent today to American and United. 


Very truly yours, 


Rosert L. GRIFFITH, 
Chief, Office of Compliance. 


Civi, AERONAUTICS BOARD, 
Washington, September 27, 1954. 
Re realistic flight schedules. 
UNITED AIR LINES, INCc., 
Chicago, Jl. 
(Attention: W. A. Patterson, president.) 


GENTLEMEN : This Office has completed and presented to the Board an anatysis 
of the actual operation during a period of the summer just past of certain ef the 
transcontinental, nonstop schedules, as filed and published, of American, TWA, 
and yourself. You will recall that this survey and study was undertaken when an 
informal complaint was received from the Air Line Pilots Association. 

The Board concluded that the published schedules of a carrier to be realistic 
should be capable of completion on schedule or earlier not less than 75 percent 
of the time. 

In comparing actual flight times with published times, departure delays were 
excluded from elapsed fiying times, and flights which experienced en route 
mechanical delays were not included in the totals of flights analyzed. The study 
showed that at least one or more of the published transcontinental, nonstop 
schedules of each of American, TWA, and United were unrealistic in that at 
least 75 percent of the flights operated had not been completed on schedule or 
earlier. In your case, for example, flight No. 706 operated late 93.2 percent of the 
time from June 18 through July 31, and flight No. 709 operated late 88.6 percent 
of the time during the same period. 

The Board has instructed me to advise you that filed and published schedules 
should be adjusted so as to reflect elapsed flying times capable of being operated 
on schedule or earlier at least 75 percent of the time. Accordingly, you are 
respectfully requested to advise me fully in writing within 5 days of your receipt 
of this letter as to what action you will take to achieve this result. 
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I should mention that any continued publication of unrealistic schedules can 
enly result in the institution of an appropriate enforcement action. Letters sub- 
stantially similar to this are being sent today to American and TWA. 

Very truly yours, 
RosertT L. GRIFFITH, 
Chief, Office of Compliance 


Civin AERONAUTICS Boarp, 
Washington, September 27, 1954. 
Re Realistic flight schedules. 


AMERICAN AIRLINES, INC., 
New York, N. Y. 
(Attention Mr, C. R. Smith, president.) 


GENTLEMEN : This office has completed and presented to the Board an analysis 
of the actual operation during a period of the summer just past of certain of 
the transcontinental nonstop schedules, as filed and published, of TWA, United, 
and yourself. You will recall that this survey and study was undertaken when 
an informal complaint was received from the Air Line Pilots Association. 

The Board concluded that the published schedules of a carrier to be realistic 
should be capable of completion on schedule or earlier not less than 75 percent 
of the time. 

In comparing actual flight times with published times, departure delays were 
excluded from elapsed flying times, and flights which experienced en route 
mechanical delays were not included in the totals of flights analyzed. The 
study showed that at least one or more of the published transcontinental, non- 
stop schedules of each of American, TWA, and United were unrealistic in that 
at least 75 percent of the flights operated had not been completed on schedule 
or earlier. In your case, for example, flight Nos. 2, 4, and 6 in the aggregate 
operated late 62 percent of the time from June 18 through July 31. 

The Board has instructed me to advise you that filed and published schedules 
should be adjusted so as to reflect elapsed flying times capable of being operated on 
schedule or earlier at least 75 percent of the time. Accordingly, you are respect- 
fully requested to advise me fully in writing within 5 days of your receipt of 
this letter as to what action you will take to achieve this result. 

I should mention that any continued publication of unrealistic schedules can 
only result in the institution of an appropriate enforcement action. Letters 
substantially similar to this are being sent today to TWA and United. 

Very truly yours, 
Rosert L. GRIFFITH, 
Chief, Office of Compliance. 


ExuHIsitT 3 
FEBRUARY 23, 1956. 
Mr. Ross Rrz.ey, 
Chairman, Civil Aeronautics Board, 
Washington, D. 0. 

Dear Mr. Riziey: This is written to inquire once again as to the status of any 
action by the Civil Aeronautics Board to require the publishing of realistic flight 
schedules by air carriers. 

You will recall, and an examination of your files will reveal, that this has been 
an active subject with the Civil Aeronautics Board for more than 2 years with- 
out any effective action having been taken to (1) establish a realistic standard 
for the establishment of flight schedules which the carriers will be required to 
meet, or (2) enforce the standard once stated by the Board in connection with 
the unrealism of the transcontinental nonstop schedules. In the meantime, the 
air carriers continue to publish and operate flight schedules which are completely 
unrealistic and many of which are not being met even a small percentage of the 
time. 

In recent correspondence with Mr. James Anton, Chief of the Office of Com- 
pliance of the CAB, on this subject, he indicates that since assuming office he 
has reviewed this matter very carefully and concurs with our statement to you 
on June 29, 1955, that “It would seem that a standard is needed before anyone 
can measure whether the public is receiving unrealistic and dishonest schedules.” 
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Mr. Anton indicates that he intends to recommend that the Board initiate rule- 
making procedure for a schedule completion standard under the economic regu- 
latory provisions of the act to coincide with a regulation under consideration 
on crew flight-time limitations which contains a proposed schedule completion 
standard. 

We strongly urge that this work go forward without additional delay and 
would greatly appreciate being advised of the present plans of the Board in this 
regard. This subject has been active for more than 2 years; we have been 
repeatedly assured that action by the Board was imminent; the facts in the 
situation have been collected by the Office of Compliance and are readily avail- 
able, and we can see no reason for the additional delay. 

We would appreciate hearing from you on this problem. 

Sincerely yours, 
Atr LINE PriLors ASSOCIATION, 
CLARENC® N. SAYEN, President. 


CiviL AERONAUTICS BOARD, 
Washington, January 24, 1956. 
Mr. CLARENCE N. SAYEN, 
President, Air Line Pilots Association, 
Chicago, Lil. 

Dear Mr. SAYEN: I apologize for my delay in replying to your letter of Janu- 
ary 10, 1956, with respect to the publishing of realistic flight schedules by air 
earriers. This delay was occasioned by my desire to review this problem thor- 
oughly before advising you as to its current status and as to my views regard- 
ing a future course of action. 

In your recent letter, you make reference to an action by the CAB on Septem- 
ber 28, 1954. The facts of the matter are these: On September 27,.1954, this 
office wrote to American, TWA, and United advising them that, in reference to 
their transcontinental flights, in the opinion of the Board, the published schedule 
of a carrier to be realistic should be capable of completion on schedule not less 
than 75 percent of the time. 

The office exerted every effort to achieve compliance with such a standard 
through the voluntary action of the carriers. In addition, the office seriously 
considered filing individual enforcement actions directed against the most serious 
cases of unrealistic scheduling. 

Since assuming the duties of chief of this office, I have reviewed this matter 
very carefully. 

To file an enforcement action when no standard has been promulgated is almost 
an impossibility from a legal point of view. Therefore, the conclusion reached 
by you in paragraph 4 of your letter of June 29, 1955, to the chairman has a 
great deal of substance and merit, viz, “It would seem that a standard is needed 
before anyone can measure whether the public is receiving unrealistic and dis- 
honest schedules.” 

As you know, however, on June 8, 1955, the Board issued a proposed Civil Air 
Regulation on crew flight-time limitations which contained a proposed schedule 
completion standard. I am now advised by the Bureau of Safety Regulation that 
the comments with respect to such proposal have been received and that a con- 
solidation of such comments will be distributed in the very near future, to- 
gether with the announcement of a meeting of all interested parties to discuss 
the proposed schedule completion standard. 

This office is hopeful that this regulation will be promulgated without too much 
delay. We realize, of course, that technically such regulation would not be 
applicable to the publishing of schedules under the requirements of title IV of 
the act. Consequently, in order to eliminate any additional delay, we intend to 
recommend that the Board, simultaneously with its consideration of the Civil 
Air Regulation, initiate rulemaking procedure for a schedule completion stand- 
ard under the economic regulatory provisions of the act. 

Very truly yours, 
JAMES ANTON, 
Chief, Office of Compliance. 
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JANUARY 10, 1956. 
Mr. JAMES ANTON, 
Chief, Office of Compliance, 
Civil Aeronautics Board, Washington, D. C. 

Dear Mr. ANTON: This is written concerning the enforcement of the require- 
ments of the Civil Aeronautics Board with reference to the publication of realistic 
flight schedules by air carriers. A review of the files of the Office of Compliance 
will indicate that this has been an active project for a considerable length of 
time but, for various reasons, active enforcement action has not been initiated. 

An action by the Civil Aeronautics Board on September 28, 1954, and set forth 
in a letter from the Office of Compliance to American, United, and Trans-world 
Air Lines stated the Board’s belief that in order for a published flight schedule 
to be realistic, it must be completed within the published time at least 75 percent 
of the time. This correspondence and subsequent actions of the Board indicated 
to the carriers that, unless action was taken concerning unrealistic schedules, 
appropriate enforcement action would be undertaken. Despite this fact, a num- 
ber of air carriers continued to publish completely unrealistic flight schedules. 
In our last contact with Mr. Griffith on this subject, he indicated that the Office 
of Compliance was completing preparation of enforcement cases against a num- 
per of the carriers where the most flagrant abuses of scheduling were taking 
place and that such enforcement action would be initiated in the very near future. 
To this date, however, we are unaware that any such action has been taken but we 
are aware of the fact that unrealistic scheduling continues. For that matter, 
some carriers are publishing schedules that are not operated in accordance with 
the schedule even 10 percent of the time. 

We would appreciate your reviewing this problem and informing us as to the 
current status of this project. 

Sincerely yours, 
Arr LINE Prntots ASSOCIATION, 
CLARENCE N. SAYEN, President. 


EXHIBIT 4 
United Air Lines Flight No. 707 (New York to Los Angeles) 


1955 
Time 
: 52) Jan. 


Scheduled time: 7:55. 

Average flying time: 8: 46. 

Percent of flight completed within scheduled time: 0 percent. 

Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 8: 44. 

Scheduled time required to have 75 percent of flight completed within the 
scheduled time: 8:51. 
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United Air Lines Flight No. 709 (New York to Los Angeles) 


Time 


Aug. 10 ; 8:52] Nov. 2 


322) Dec. 


Sept. 


Mar. 22 





9 8: 5 


Scheduled time : 7 : 55. 

Average flying time : 8: 50. 

Percent of flights completed within scheduled time: 3.5 percent. 

Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 8: 44. 

Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 8 : 50. 
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Trans-World Airlines flight No. 38 (San Francisco to New York) 
Time Time 

IG, ST iiciencade 8: CO ee ie eet 8:26 

i :18 

: 00 

: 50 

5: OD 

: 56 

3:10 

: 46 

: 59 

3:10 

: 40 


Scheduled time: 7:3! 
Average flying time: 
Percent of flights completed within scheduled time: 18.8 percent. 
Scheduled time required to have 65 percent of flights completed within the 
scheduled‘time: 8: 06, 
Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 8: 13. 
Trans-World Airlines flight No. 90 (Los Angeles to New York City) 
Time Time 
Jan. >42/ Jan. < ; 7:2 
‘ 7:85 
¢*) 
7:47 
7:24 
7:50 
‘7 7:59 
: 30 8:05 
: 03 7:25 
743 E 7:30 
:10 { 7:30 
1 Landed Kansas City, Mo. 


Scheduled time: 7:15. 

Average flying time: 7: 40. 

Percent of flights completed within scheduled time: 16.7 percent. 

Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 7: 43. 

Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 7:51. 


Trans-World Airlines flight No. 91 (New York to Los Angeles) 


1955 
Time Time 
:16 
: OF 9:24 
8:56 
9: 24 
9; 


9: 46 
8:20 
9:36 
9:47 
: 50 9: 57 


Scheduled time: 7 : 55. 

Average flying time: 9: 33. 

Pereent of flights completed within scheduled time: 0. 

Scheduled time required to have 65 percent of flights completed within tne 
scheduled time : 9: 42. 

Scheduled time required to have 75 percent of flights completed within the 
scheduled time : 9 : 46. 
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Trans-World Airlines flight No. 95 (New York City to Los Angeles) 


1955 
Time 
9:15 
9: 23 
9: 02 
9:27 
9:45 
10: 00 
9: 55 
: 43 
9:22 
9:26 
8:58 
1 Canceled Kansas City, Mo. 
2 Landed Chicago, II. 
Scheduled time: 7 : 55. 
Average flying time: 9: 27. 
Percent of flights completed within scheduled time: 0. 
Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 9: 34. 
Scheduled time required to have 75 percent of flights completed within the 
scheduled time : 9: 40. 


Trans-World Airlines Flight No. 90 (Los Angeles to New York City) 


Time 


Jan. : 


1 Canceled. 

2Mech IND. 

Scheduled time: 7:15. 

Average flying time: 7:31. 

Percent of flights completed within scheduled time: 26.7 percent. 

Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 7: 35. 

Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 7: 38. 


American Airlines Flight No. 44 (Chicago to Boston) 
1956 


: 05 


1 Landed Newark, weather. 
2 Landed New York and canceled. 
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Scheduled time: 2:50. 

Percent of flights departing on time: 31.0 percent. 

Percent of flights arriving on time: 17.2 percent. 

Percent of flights completed within scheduled time: 34.4 percent. 

Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 3:12. 

Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 3: 138. 


American Airlines flight No. 230 (Detroit to Boston) 


Time | Time 
Jan. “ a 47 : 26 
: 29 : Piddtitichan. ae 
2:45 25 232 
3:47 é 37 35 
. oy 
: > 20 
Sie e: : 30 
saa : 28 :10 

: 06 

: 04 

1 Via New York, weather. 


* Landed at Newark. 
8 Landed at Albany then Boston. 


Scheduled time: 2: 25. 

Percent of flights departing on time: 44.0 percent. 

Percent of flights arriving on time: 20.0 percent. 

Percent of flights completed within scheduled time:-24.0 percent. 

Scheduled time required to-have 65 percent of flights completed within the 


scheduled time: 2: 48. 
Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 3: 02. 


American Airlines flight No. 606 (Tucson to Chicago) 


Time ime Time 
5:01 : 
: 39 2 13 
: 35 ; +57 
: 00 : > 47 
: 50 ; 44 
:10 “ 5:33 
5:30 2 : 45 
: 30 : 734 
: 52 : : 36 
5: 5é 
327 
Scheduled time: 5:10. 
Percent of flights departing on time: 35.4 percent. 
Percent of flights arriving on time: 35.4 percent. 
Percent of flights completed within scheduled time: 48.3 percent. 
Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 5: 26. 
Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 5: 34. 
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American Airlines Flight No. 609 (Chicago to Phoenia) 
1956 


Time Time Time 
STE Ge OTR il tes cncsapestngticpcdiiate 6:15 
: 40 2 : 52 
: 57 2: : 23 
: 29 :32 
; : 22 
: 20 
: 42 
: 39 
: 20 
:18 
: 50 
Scheduled time: 6: 00. 
Percent of flights departing on time: 29.0 percent. 
Percent of flights arriving on time: 29.0 percent. 
Percent of flights completed within scheduled time: 38.7 percent. 
Scheduled time required to have 65 percent of flights completed within the 
scheduled time: 6; 21. 
Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 6: 26. 


American Airlines Flight No. 706 (St. Louis to Chicago) 
1956 
Time 


Scheduled time: 1: 25. 

Percent of flights departing on time: 46.7 percent. 

Percent of flights arriving on time: 6.7 percent. 

Percent of flights completed within scheduled time: 13.3 percent. 

Scheduled time required to have 65 percent of flights completed within the 
scheduled time : 1: 37. 

Scheduled time required to have 75 percent of flights completed within the 
scheduled time: 1: 41. 


Comparison of the scheduled time and actual time of American Airlines trips, 
May and June 1955 


Percentage 
Percentage | Percentage | arrived 
departed arrived within 65 percent 
on time or | on time or | scheduled level ! leve 
earlier earlier time or 


Trip No. 219: 
Ms 








Trip No. 225: 
De icsicni tn neat 
June_._. 
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Comparison of the scheduled time ind actual time of American Airlines trips, 
May and June 1955—Continued 


Percentage 

Percentage | Percentage| arrived 

departed arrived within 65 percent | 75 percent 
| on time or | on time or | scheduled level ! level 2 
earlier earlier time or 
less 





Trip No, 229: | 
May — — 26. 9 
PO cedettiacuvsecs : | 16. 0 


PO nse scccnss 


Trip No. 232: 
May....-- 
oo 


Total_--. 
Trip No. 261: 
a 7 
Pai Wik. 
Tetel......- 


Trip No. 264: 
May.... 




















rrip No. 266: 
May...-- ' 
FRR naive 


Total... .._- 


Trip No. 485: 
May.... 





Total_.-- 


Trip No. 621: 
May..-- 


Trip No, 716: 
May 
June_-. 








Trip No. 732: 
May 
Paes cane 
aa whe dais ‘ 


Trip No. 568: 

















i i Ke tiie nie 


Trip No. 607: 
acid alan actetas sede mp aitnorcopin 
pS ES ae 


Pdi cuisosigssces : 
Trip No. 609: 


May 
) eae 


























1 65 percent of the trips arrived in hours or less. 
275 percent of the trips arrived in _..... hours or less. 
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Comparison of the scheduled time and actual time of American Airlines trips, 
ee and June 1955 


time 


| Chicago St. Louis 
do i Tuscon 
do ..| St. Louis 
St. Louis Chicago 
Washington ‘ do 
c a ago a, | Washington 
Louis ...| Chicago 
Chicago St. Louis 
7 do Tucson 
Rochester New York 
Syracuse do 
Chicago Indianapolis 
_.-..do : .| Los Angeles 
Phoenix 


| 
| 
| 
| 


23 Origin Destination Scheduled 
| 





Comparison of the scheduled time and actual time of American Airlines trips, 
May, June, and July 1955 


Percentage 
Percentage | Percentage | arrived 
departed | arrived within 65-percent | 75-percent 
on time or | on time or | scheduled level ! level ? 
earlier | earlier time or 


Trip No. 17: 
TUL-OKC 
OKC-DAL 
DAL-ACF 
ACF-LAX 

Trip No. 18: | 
LAX-ACF._.. | 42. ¢ 
ACF-DAL 0 
DAL-OKC._._- i 0 
OKC-TUL 20. 0 


1 65 percent of the trips arrived in hours or less. 
275 percent of the trips arrived in .. hours or less. 


Comparison of the scheduled time and actual time of American Airlines trips, 
May, June, and July 1955 


Origin Destination | ees 


(| ay ae Oklahoma City 
Oklahoma City - _-- .| Dallas 
Dallas --- ae _| Fort Worth.. 
Fort Worth. Los Angeles 
Trip No. 18 ......| Los Angeles is | Fort Worth... 
| Fort Worth | Dallas 
Dallas_- one _| Oklahoma C ity 
| Oklahoma City___-- Tulsa ‘ 
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Comparison of the scheduled time and actual time of American Airlines trips, 
August 1955 
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65 percent of the trips arrived in hours or less. 
275 percent of the trips arrived in hours or less. 
? Only 1 flight reported for this trip and the total flight time exceeded the scheduled time. 


Comparison of the scheduled time and actual time of American Airlines trips, 
August 1955 
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Mr. Rogers. Things at the present time? 

Mr. McMurray. Today. 

Mr. Rocers. Of course, if there have been some violations and it has 
been corrected or remedied, even though the CAB did not require it, 
I do not think it would serve a great purpose unless there is a chance 
that they would be repeated. 

Mr. McMurray. What we would have to do is to take a schedule 
that has been operating for 3 or 4 months and show the actual time 
as compared to the published times. 

Mr. Rogers. Thank you, Mr. Chairman. 

Mr. Harris. Mr. O’Hara? 

Mr. O’Hara. Coming back to the question of the A. and E. airman, 
Mr. McMurray, and I do not like to belabor it too much, but it leaves 
a little confusion in my mind. 


76975—56——_24 
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Take the illustration that my colleague, Mr. Hinshaw, used, for 
example, of a mechanic who works on the instruments, an electronics 
man, who must be a highly skilled individual; is that not true? 

Mr. McMurray. Yes. 

Mr. O’Hara. He probably would not know anything about an en- 
gine or aircraft repair other than his particular job dealing with the 
electronic instruments on the ship; is that not true? 

Mr. McMurray. Frankly, Mr. O’Hara, I could not answer that 
question because I am not deep enough into that picture to know 
whether or not the electronics man is required to have an A. and E. 
Is that what you are asking? 

Mr. O’Hara. That is substantially what I am asking. 

Mr. McMurray. I could not answer. 

Mr. O’Hara. But he is required to have an A, and E. license in 
order to sign out the ship, is he not 

Mr. McMurray. That is correct. 

Mr. O’Hara. He may be the best instrument man in the country and 
yet not have an A. and E. license, is that not true? 

Mr. McMurray. Oh, I suppose that could be true, except that what 
I was trying to point out is that we feel these people who are going to 
service our aircraft, the man who will ultimately get to the point 
where he is an expert such as you are talking about, if he is going 
to be a good one, he will probably start in the business and go through 
it because it takes a long time to be an expert in anything. 

We feel that that lad, when he starts out, should put in the mini- 
mum amount of time learning the broad cross section of the aircraft 
before he goes into this specialty. It is very difficult for the lad who 
has never seen that to move an instrument around and know the 
purpose which the instrument is supposed to accomplish. I do not 
think he even has an interest unless he has a knowledge of what the 
instrument accomplishes. 

It makes good sense to us that a man be given a broad general back- 
ground before he specializes in any field, be it law, medicine, or any 
field. 

Mr. O’Hara. I am not arguing against the principle against which 
you may be justly complaining but, for example, these ships become 
more and more highly technical and I would assume, without know- 
ing too much about the mechanical operations or knowing too much 
about electronics operations, that he might be a highly skilled instru- 
ment specialist who has come up through a long range of, we will 
say, factory experience who is assigned to the ships of the line and who 
would be the best possible man to have who might not have the gen- 
eral all-around qualification of an A. and E. license. 

Would that not be a fair statement to make? 

Mr. McMorray. I would have to agree with you that it is possible 
in some instances that that can happen. I think on the overall aver- 
age, you will get better people the other way. It is the averages that 
we have to deal with. 

Mr. O’Hara. Of course, it becomes a rather complex problem. 

Here is an airline that is just as anxious to have efficient operation 
of its workmen, efficient operation of its ships, as the pilots or the 
passengers or anybody who flies, but they are confronted with get- 
ting the very best men that they can get for a particular type of work, 
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and I presume that it is pretty impossible to get a general mechanic 
who is a good electronics man. 

Without knowing too much about it, I would think they would be- 
come pretty much specialists in engines, in electronics, and things 
like that, but they would be different individuals because it keeps 
them busy keeping up to date on their particular specialty; would 
that not be a true statement, Mr. McMurray ? 

Mr. McMurray. I would think it was. 

Mr. O’Hara. It creates a problem. I do not argue against your 
proposition but I can see in some instances where to say to one special- 
ist, “Well, you have to have a general all-around knowledge of gen- 
eral repair of a ship,” he would be pretty much handicapped for a 
long tame trying to get that if he already has the knowledge of a 
specialist in one particular feature. 

Mr. McMurray. Mr. O’Hara, in all honesty, I will have to take a 
slight exception to one statement you made. I completely agree with 
you that the carriers do the best they can do and they are interested 
in safety, but if there is not a regulation that sets a standard of safety, 
the opinions of the carriers as to what constitutes safety vary just as 
human nature varies. 

Mr. O’Hara. I thoroughly agree. 

Mr. McMurray. If we do not have these standards, I could point 
out an example where a man will, in good conscience will, indisdte 
that he does not think we need something, whereas we do. 

The record shows that it has been very good in the past. 

Mr. O'Hara. I yield. 

Mr. Hinsuaw. I would like to point out that there are several dif- 
ferent standards for pilots. There is the private pilot’s license, the 
250-horsepower license, the commercial pilot’s license ? 

Mr. McMorray. Right. 

Mr. HinsHaw. And the commercial pilot with the green card, and 
then there is the airline pilot, the highest rating of all. He is quali- 
fied to sit on the left-hand side of a ship of any size, any number of 
engines and fly it. ‘There is the man we are talking about. 

There is only one qualification for an A. and E. license. 

Mr. McMurray. But that airline pilot cannot get that job without 
going through all the others. 

Mr. Hinsuaw. Yes, but it is all piloting. 

Mr. McMurray. Yes. 

Mr. Hinsnaw. This thing is not all electronics, all engines. 

Mr. McMurray. I am at your disposal, Mr. Hinshaw, at any 
time. 

Mr. O’Hara. That is all I have, Mr. Chairman. 

Mr. Harris. Mr. Hale? 

Mr. Hause. No questions. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotuiver. I want to pursue this question of safety. 

On page 4, the next to the last full paragraph on the page, there is 
an inference there that there are different standards of safety for dif- 
ferent segments of the air transportation industry. 

Are there different standards set up, for example, as between a regu- 
larly scheduled airline and the nonsched airline, so-called? Is there 
a difference as regards your regular airlines and the cargo airlines? 
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Mr. McMurray. I do not believe there is as much difference in the 
standards set up as there is in the enforcement of them. <A lot of the 
irregular air carriers operate without much enforcement, and they go 
where they want to go. 

For instance, a lot of your irregular air carriers will put a pilot on 
an airplane in Miami that perhaps they hired the day before, and they 
will fly him somewhere up to Chicago, let us say. At that point they 
will have some man go and call on a pool of pilots around the country 
and get a man to take him on to San Francisco. 

In the case of a regular scheduled carrier, they have their training 
schools constantly and they make sure that their people are well 
qualified. 

That, in my mind, to some degree indicates that probably the safety 
of the pilot in the nonsched under those conditions would not be as 
great as those in the regular carrier, 

Mr. Dotiiver. Do any of your members in the Pilots Association 
operate on irregular carriers ¢ 

Mr. McMurray. Yes; we have one of our affiliates that the people 
belong to that are in the irregular group. You have to be a member 
of the scheduled air carrier group to be a member of our organization 
until just recently, and now we are beginning to take them into our 
organization. We have about six of them. 

Mr. Dotiiver. From what you have just said, you are highly critical 
of the safety measures taken with respect to the pilots on the irregular 
carriers; is that correct ? 

Mr. McMurray. Insofar as I am aware of what they do, that is 
correct. I would not say I am an expert on what they do, however. 

Mr. Dotxiver. You are in the industry certainly. 

Mr. McMurray. Yes. 

Mr. Dotuiver. And are in a position to speak with reference to the 
pilots themselves ? 

Mr. McMurray. Yes. 

Mr. Dotutver. What about the cargo carriers? Do they have still 
a different standard of safety, in your opinion ? 

Mr. McMurray. No; not the regulated ones that are members of our 
group. 

You see, Mr. Dolliver, in addition to all of the usual things we are 
expected to do, we have a tremendous safety organization in our own 
group. 

Mr. Dotuiver. Of course you are very greatly interested in that, I 
understand that. 

Mr. McMurray. Yes. In the certificated cargo carriers such as 
Riddle, Flying Tiger, and so on, where our boys work and work con- 
stantly with the air carriers, I would say that they are on a par. 

Mr. Douiiver. You made reference to a pool of pilots. Do you mean 
by that, there are pilots who are unplayed aul casually by irregular 
carriers or even by regular carriers ? 

Mr. McMvrray. By irregular carriers. I do not know of an instance 
where they are employed casually by regular carriers. 

Mr. Dotiiver. What about the regulated cargo carriers? Do they 
have a pool they can call on? 

Mr. McMurray. So far as I know, their employees are permanent 
and when they need new people, they hire them. They may furlough 
the bottom people once in a while, but they keep a regular group. 
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Mr. Dotuiver. I am curious about another factor with reference to 
your organization, and I am not asking this in any critical manner. 

Suppose a pilot who has been employed by a regular carrier loses his 
position. Does that mean he is disassociated from your association at 
once or what is your policy ? 

Mr. McMurray. No, it takes a period of time. We have many in- 
surance programs and so on that the boys belong to. It takes about 90 
days if he is disassociated completely from the industry. If he leaves 
the field, there is about a 90-day period when this runs out. If he leaves 
one carrier and goes to work for another carrier in the same business, he 
is not affected at all in our organization. We just transfer his name 
from one carrier to another. 

Does that answer your question ? 

Mr. Dotitver. Yes. 

That is all, Mr. Chairman. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynrt. I have no questions. 

Mr. Harris. May I ask just this one question ? 

Have you had occasion to take a look at H. R. 8000, the bill intro- 
duced by our colleague, a member of this committee, Mr. Williams, and 
another bill by another colleague, having to do with restrictions on the 
serving of alcoholic drinks on domestic airlines? 

Mr. McMurray. I certainly have. 

Mr. Harris. Do you have any suggestions or recommendations to 
make on that subject? 

Mr. McMurray. Well, it is the policy of the Airline Pilots Associa- 
tion that we are strongly opposed to the serving of alcoholic beverages 
on our aircraft. 

Mr. Harrts. Then you are in favor of the bill? 

Mr. McMurray. We have stated it several times. We are quite 
concerned about the practice and, furthermore, when I was discussing 
it with the people in the back of the room just before I testified, I have 
yet to go to a carrier who says to me that it is a good practice. Every 
one of them says to me, “I don’t want it. I don’t like it. But John Doe 
is doing it and I have to do it.” 

When I go to John Doe, he says, “I don’t like to do it but so-and-so 
is doing it and I have to do it.” 

None of them will stop it. 

Mr. Harris. Thank you very much. 

Mr. Rogers. Would you pinpoint the primary danger in the serving 
of alcohol on the planes? 

Mr. McMurray. Well, yes. You mean the danger? 

Mr. Rogers. The danger, the thing that causes you the fear which I 
presume causes you to be against it. 

Mr. McMvrray. In the first place, as you know, the pilot is respon- 
sible for the safety of equipment, crew, and passengers. If there is 
a disturbance in the cabin, it is incumbent on the pilot to go into the 
cabin and straighten it out. 

We have had 1 or 2 instances where the people have wandered into 
the cockpit. If some passenger with a little bit too much under his 
belt wanders into the cockpit at a time where you are making an ap- 
proach, it could be disastrous. It is a risk that we feel should be elim- 
inated because we cannot see a gain from it. 

Mr. Rogers. Is there any danger of the pilots partaking? 
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Mr. McMorray. Of our members doing it ? 

Mr. Rocrers. What I have in mind, I was on a French plane and it 
appeared to me that they took some wine up to the pilots. 

Mr. McMurray. We have a strict rule that a pilot will not drink 
for 24 hours before he flies, and we will throw him out of the associa- 
tion if he is caught doing that. 

Mr. Rogers. Your fear is not that some fellow pilot might be 
tempted to submit to it? 

Mr. McMurray. No. 

Mr. Rogers. I am for forbidding the use of it. 

Mr. Witu1ams The stewardess may have additional reasons for 
supporting this legislation ? 

Mr. McMurray. They do not like to be barmaids. 

Mr. Dotuiver. Mr. Chairman, may I ask a question 

Mr. Harris. It seems that I brought up an interesting subject. 

Mr. Hinsuaw. Mr. Chairman, you have brought up a bill that is 
not before the committee. 

Mr. Harris. Yes, it is. 

Mr. Hinsnaw. Is it on our schedule? I have not seen it on the 
schedule. 

Mr. McMurray. Mr. Chairman, I have a difficult time understand- 
ing why anyone would oppose the bill. I even saw Mr. Patterson, 
president of United Air Lines, and he said he had written a letter and 
he hoped the Congress would pass it, so I cannot see anybody opposing 
it. 

Mr. O’Hara. I do not disagree with what you said on behalf of that 
bill, but do you also exercise disciplinary action in preventing passen- 
gers who are well loaded with alcohol before they get on the plane? 

Mr. McMurray. Prior to the serving of alcohol on the planes, we 
did. I, many time in my own experience, have had a passenger agent 
point out a man to me and I would say, “Don’t let him on the plane.” 

After the liquor serving was started, we had to drop that. You 
cannot say that to a man who has had 3 or 4 or 5 drinks and then, on 
the other hand, say to the passenger already on the plane, “Here, 
have 4 or 5 drinks.” 

Mr. Harrts. Mr. Dolliver? 

Mr. Doxutver. As far as any international airlines are concerned, 
there may be a little different problem with respect to the competition 
than there is in the domestic airlines. 

Would you comment on that? 

Mr. McMurray. Well, I certainly cannot comment but what there 
would be a different problem with respect. to competition; that is 
certainly true. 

Our position is that this should not be on any of our planes. 

Mr. Dotitver. Whether international or domestic? 

Mr. McMorray. Yes. 

Mr. Dottiver. That is all. 

Mr. Fiynr. Mr. Chairman, just one more question ? 

Mr. Harris. Surely. 

Mr. Fiynr. Mr. McMurray, I have been informed that the airline 
executives are oppered to it; that the managerial employees are op- 
posed to serving liquor on planes. I have heard that the pilots and 
other crew members are opposed to it, including the stewardesses. 
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Do you know of any segment of the personnel comprising the air- 
craft industry who think that liquor should be served on the commer- 
cial airlines? 

Mr. McMvrray. I do not. I have never heard anybody support it 
with the exception of one new salesman that the company had. Some 
of the new salesmen like it. 

Mr. Ftynvr. I did not say that in a frivolous manner because that is 
the information I had. 1 had heard that the industry was unani- 
mously opposed to it and I wanted to know if you had ‘heard of any 
support for it from the industry. 

Mr. McMurray. I do not. 

As far as I know, your statement is correct. 

Mr. Harris. Mr. O’Hara ¢ 

Mr. O’Hara. So far as Mr. Dolliver’s statement on the international 
operation, this committee took a rather extensive trip last fall, and 

certainly on one of the foreign-flag airlines they were serving drinks 
about every 15 minutes. The fact is that they would come in and 
offer to sell you bottles. This was a foreign airline. 

You get into the field of inter national operations, of course our 
American flag carriers are faced with certain competitive actions on 
the part of their competitors ? 

Mr. McMorray. Yes. 

Mr. O’Hara. Which makes considerable of a problem for our Ameri- 
can carriers, is that not true? 

Mr. McMurray. Let me ask you this question, Mr. O’Hara: 

Are you convinced that the public wants it ? 

I have not talked to any passenger that wants it. 

Mr. O’Hara. I do not know whether the public wants it or not. 

Mr. McMurray. For instance, I think I enjoy a cocktail at the ap- 
propriate time just as well as anybody, but I cannot take a cocktail 
on an airplane because it is just not appropriate there. 

It may be that a lot of our traveling public feels that way. We 
say that we have to do it for competitive 1 reasons, but I do not think so. 

Mr. O’Hara. I am asking you for information. 

Mr. McMurray. With respect to the statement you made, I would 
have to agree that it would appear that we have a different competitive 
problem there than we have here because we can regulate our carriers 
here and we cannot there. 

Mr. O’Hara. That is all. 

Mr. Harris. Thank you, Mr. McMurray. I want to compliment 
you for your fine statement this morning. 

Mr. McMurray. Thank you, gentlemen. 

Mr. Harris. Mr. L. C. Burwell, vice president of the Flying Tiger 
Line? 

Mr. Burwell, will you give your full name and address, please? 


STATEMENT OF L. S. BURWELL, VICE PRESIDENT, FLYING TIGER 
LINE, WASHINGTON, D. C. 


Mr. Burwe tt. Yes, sir. 

Tam L.C. Burwell, Jr., vice president and assistant to the president 
of the Flying Tiger Line, Washington. 

Mr. Harris. You may proceed. 
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Mr. Burwewti. Thank you, Mr. Chairman. 

Gentlemen, my company is the largest all-cargo carrier in the world. 
In addition to our scheduled coast-to-coast operations, we conduct a 
large volume of charter and contract business both for the Department 
of Defense and as a supplemental commercial carrier across the At- 
jantic during the summer season. 

Mr. Harris. Do you have copies of your statement ? 

Mr. Burwett. I only have a manuscript which I will give to the 
reporter. 

Mr. Harris. Very well. 

Mr. Burwetu. The charter contract operations are conducted under 
special exemption authority, issued by the Civil Aeronautics Board, 
from time to time pursuant to its authority under section 416 (b) of 
the Civil Aeronautics Act of 1938, as amended. 

My very brief statement this morning will be confined entirely to 
section 18 of H. R. 4648 as introduced by Mr. Priest, and H. R. 4677, 
introduced by Mr. Hinshaw. 

These sections would drastically curtail the exemption powers now 
enjoyed by the Civil Aeronautics Board. They would prevent the 
CAB from authorizing a carrier to fly any class of traffic by exemption 
that it was not certificated to fly. 

Should these sections become law, the all-cargo carriers could not 
evacuate casualties in the event of atomic attack without a special act 
of Congress. 

The entire air cargo industry is a creature of the exemption process. 
For several years prior to the certification of these carriers, the Civil 
Aeronautics Board very wisely tested the public interest by exempting 
air cargo operations. The decision to grant certificates was then based 
upon an actual record rather than a look into some crystal ball. 

Similarly, the local service industry, which this Congress perma- 
nently certificated, started by exemption. 

By agreement between our Government and the various British West 
Indies governments, 10,000 or more laborers are brought into this coun- 
try each year to supplement our native farm labor. This is third- 
class traffic at third-class rates. It is indigestible to a first-class pas- 
senger airline both in type and amount. 

For several years we have been flying it under exemption. Surface 
transport from Barbados to Wisconsin is not practicable. These sec- 
tions of these bills will kill the offshore labor program. 

Since its inception 4 years ago, I have been on the top committee 
of the civil reserve air fleet. This fleet consists of more than 300 
4-engine airline aircraft in standby, ready condition, with crews, main- 
tenance, and logistics support to augment MATS in time of emergency. 

The efficiency of this composite fleet is measured by its ability to 
carry people in one direction and cargo in another and the maximum 
interchangeability as between aircraft and carriers. The all-cargo 
carriers are very important contributors to this fleet. 

These sections would make our contribution and participation un- 
lawful and would comprise our national security. 

Our national defense posture requires a highly mobile fighting 
force which can be instantly deployed to any part of the world. The 
men and things necessary to win a war must fly to the fullest possible 
extent. 
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Our present foreign policy requires that we keep our lines of 
communication open and strong, and to this end all of the carriers 
are today moving troops, cargo, and military dependents inside the 
United States, across the Pacific and across the Atlantic. Most of 
this is chartered and contract flights. 

With curtailed exemption authority, a great part of this would 
cease and the military establishment would have to stand in line 
with the traveling public for such space as it could get on established 
schedules. The lift capability now maintained by the exempted car- 
riers in this service and so vital in wartime would perish. 

The Flying Tiger Line was the single largest operator on the Tokyo 
lift during the Korean war. Over 50 percent of the total tonnage was 
flown by carriers who could not have lawfully handled the mixed 
cargo and passenger loads had the CAB exemption powers been cur- 
tailed as proposed by these bills. 

I could give you many more examples, but I think the implication is 
plain. 

Actually, there is some question in my mind whether Congress, in 

eating a quasi-judicial ageney or an administrative agency and then 
stripping it of discretion, is not getting into both the judicial and 
executive areas of our Gover nment. 

Elimination of this exemption authority would impale the Civil 
Aeronautics Board on the horns of a dilemma. It would either have 
to freeze the pattern of air transportation by redrawing the present 
air map in indelible ink or indulge in speculative certifications of new 
routes, new services, and new carriers without the benefit of any 
practical testing. 

I believe you will agree that either is a poor choice. 

Thank you, sir. 

Mr. Harris. Thank you, Mr. Burwell. 

Mr. Williams? 

Mr. Wiiu1aMs. Not at this time. 

Mr. Harrts. Mr. Hinshaw? 

Mr. Hinsuaw. I think that Mr. Burwell knows that if there was 
such an emergency as he described in his first few sentences that any- 
thing would go in the United States, even private fliers. 

Mr. Burweun. There would be no prohibition against them doing 
it. 

Mr. Hrysuaw. There would be no prohibition against anybody 
doing it in a matter of emergency; that is a different subject. 

Mr. Burweu. I may have “overdrawn the example. I was trying 
to make it dramatic. 

Mr. Harris. Mr. Rogers? 

Mr. Rocers. No questions. 

Mr. Harrts. Mr. O’Hara? 

Mr. O’Hara. No questions. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynt. No questions. 

Mr. Harris. Mr. Hale? 

Mr. Hatz. No questions. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotutver. I want to repeat to you the question that I asked 
of the previous witness, Mr. McMurray, as to the standards of safety 
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with respect to your kind of operations and those of the regular certifi- 
cated air transport. 

Mr. Burwe tt. Sir, we fly both cargo and passengers. Our pas- 
sengers ae flown by special exemption. 

Under the exempted passenger operations, the level of safety is 
precisely the same as it would be with any scheduled air carrier. 
Under the cargo operations there are certain relaxations of safety 
that apply, particularly to the passengers. 

We still have the third party interest. We do not want to dwinp 
a cargo plane into a settled area so those standards are identical, but 
there are certain standards which are particularly applicable to pas- 
sengers which are not as high. 

Mr. Dotxiver. Your position is that precisely the same standards 
apply to your passenger carriage as apply to the regular certificated 
carriers ? 

Mr. Burwewyi. Maybe I had better qualify that. 

One is an operation which is itinerant by nature. There are certain 
things which are required of the regular carriers, such as communica- 
tions and dispatching facilities which are not required if the operator 
is engaged in itinerant flights. 

By our own choice, we fly the North Atlantic but under exemption. 

Mr. Douutver. I think that is all, Mr. Chairman. 

Thank you. 

Mr. Harris. Mr. Hinshaw? 

Mr. Hinsuaw. Actually, there is another difference from the itiner- 
ant flyer and that is that the scheduled airline pilot is required to have 
flown into an airport under certain conditions three times? 

Mr. Burwe i. That is right. That is a condition we impose on 
ourselves. 

Mr. HinsHaw. You mean to say you do not take a contract to go 
some place where no pilot of yours has been ? 

Mr. Burwext. That is right. 

Mr. Hinsuaw. That is a very fine thing and I think you are to be 
complimented. 

Mr. Burwe.u. We get a lower insurance rate. 

Mr. Harris. Mr. Burwell, could you describe your company for 
the record ¢ 

Mr. Burwe t. It is a certificated, all-cargo airline with routes from 
coast to coast through the principal intermediate cities of the United 
States. 

Mr. Harris. Through the principal cities? 

Mr. Burweu. Through the principal intermediate cities, such as 
Chicago, Cleveland, Detroit, and so forth. 

Mr. Harris. You mentioned a moment ago flying the North 
Atlantic? 

Mr. Burweii. We do that under exemption authority. We fly 
regular scheduled service for the Defense Department between New 
York and Frankfurt, Germany. Those are under contract with the 
Military Air Transport Service. : 

During the past summer we flew at least a couple of hundred flights 
by exemption that the CAB awarded us on a finding that there was 
not sufficient transportation available for the people who wanted to 


fly in groups. 
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Mr. Harris. You are an all-cargo operation ¢ 

Mr. Burwetw. Correct, sir. 

Mr. Harris. As such, you are regulated by the CAB? 

Mr. Burwext. That is correct, sir. We cannot fly one passenger 
without exemption. We have no supplemental privileges. 

Mr. Harris. Thank you very much. 

Mr. Wri11aMms. One more question? 

Mr. Harris. Yes. 

Mr. Wuaaams. To what extent are your rates subject to regulation 
by the CAB? 

Mr. Burwe.u. Passenger or cargo? 

Mr. Wittiams. Either. 

Mr. Burwe.u. Cargo rates are completely subject to regulation by 
virtue of a floor, a minimum, which the CAB has established. 

The passenger rates, since our operations passengerwise are all in- 
ternational, are subject to regulation only in that they cannot be dis- 
criminatory. The level of the rate is not subject to regulation. 

Mr. Wixtiams. Are you permitted to make charter passenger 
fights ¢ 

Mr. Burwe tu. Yes, sir. 

Mr. Wutu1aMs. Or do you engage in that ¢ 

Mr. Burwetn. We do by spec ‘ial exemption. 

Mr. Winu1ams. You do by special exemption ? 

Mr. Burwez.u. Yes, sir. 

Mr. Wuu1AMs. That is also subject to the regulations with regard 
to rates or must that be based purely on a contractual agreement 
between you and the customer ¢ 

Mr. Burwett. In the case of the military account, the Board has 
ruled, and very recently so that a contract with the military is not 
subject to rate regulation. We deplore it. 

Mr. Wiruiams. Do you contract with civilians? 

Mr. Burwet.. We contract only for charters. We do not contract 
for continuous performance but an individual charter or a series of 
flights. That is not subject to rate regulation because, not having any 
authority to carry passengers, we cannot file a tariff, we cannot legally 
file a tariff, until we receive authority. 

So what we do is indicate the level of rates we would charge so that 
we would not discriminate. 

Mr. WituiaMs. I do not understand that. 

You say you do have chartered passenger flights and yet you are 
not authorized to carry passengers. 

Can you straighten that out for me? 

Mr. Burwe tt. A tariff is a prospective thing. We have no author- 
ity to carry passengers unless the Board issues us an order. There- 
fore, we cannot file a tariff prior to receiving such an order. 

Once the order is received, then we file the tariff, so we just simply 
file a memorandum with the Board of the level of rates we will charge 
in commercial transportation, and we have never yet received author- 
ity to fly a domestic one. We only fly them across the Atlantic. 

Mr. Winttams. You cannot make chartered passenger flights 
domestically ? 

Mr. BurweEt. Except for the military. 

These provisions would eliminate our participation in the military 
program and the commercial supplemental program. 
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Mr. Wiiiiams. Some of the nonscheduled airlines do make char- 
tered flights ? 

Mr. Burwett. That is right, but we do not have that authority ; the 
Board has ruled, and the courts have held, that our certificate reads 
“all cargo” and it means “all cargo,” and only under exemption 
authority issued by the Board can we fly passengers. 

Mr. Hinsuaw. Are you sure, Mr. Burwell, that the provisions of 
the bill to which you refer would prevent any air carrier contracting 
for the military ? 

Mr. Burwe.u. No, sir; I said all-cargo carriers. 

The Board ruled and the court upheld it, that we had no section 
401 (f) privileges, which means that we could not engage in ancilliary 
services except in the carriage of property. 

Therefore, our participation in the military program is by exemp- 
tion by Board order. This bill would make it unlawful for the Board 
to exempt us. So we would completely pass out of the picture as far 
as being a carrier in the military program. 

Mr. Hinsuaw. Would that be true of the scheduled carriers? 

Mr. Burweuu. No, sir; Mr. Hinshaw, because your provision here 
reads that exemption authority must be restricted to the type of 
authority given in the certificate so that American Air Lines, for 
example, has a certificate to carry both passengers and property and, 
consequently, they could be exempted to carry both passengers and 
property, but we could not. We could be exempted to carry only prop- 
erty. So that the carriage of military passengers would be impossible. 

Mr. Hinsuaw. These bills, as you know, are as they originated over 
in the Senate. Originally I believe it was the McCarran bill and 
there were a few changes made on that side before the bill was intro- 
duced. 

In other words, there were things that were not liked in the McCar- 
ran bill, Mr. Priest did not like some and I did not like some. I do 
not believe that that was the intention of the drafters of the bill. 

Mr. Burwewu. We did not think it was, either. 

Mr. Hinsuaw. That was in the original McCarran bill, I believe. 

Mr. Burweti. Well, I am not qualified to say. 

Mr. Harris. Thank you very much. 

Mr. Burwetu. Thank you, gentlemen. 

Mr. Harris. Mr. William C. Burt. 

Mr. Fiscuerunp. Mr. Chairman, I think you have Mr. Burt’s name 
down for me. 

Mr. Harris. I have Mr. William C. Burt, representing North 
American Airlines. 

Mr. Fiscnerunp. I am representing North American Airlines. 

Mr. Harris. What is your name? 

Mr. Fiscuerunp. Fischgrund. 

Mr. Harris. You may come around. 

Would you give your full name, please ? 


STATEMENT OF JAMES FISCHGRUND, NORTH AMERICAN AIRLINES, 
LOS ANGELES, CALIF. 


Mr. Fiscuerunp. My name is Mr. James Fischgrund. 
Mr. Harris. And your address, sir? 
Mr. Fiscuerunp. Los Angeles, Calif. 
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Mr. Harris. Would you give us a specific address? 

Mr. Fiscuerunp. 10430 Wilshire Blvd., or the North American 
\irlines offices. 

May I ask your indulgence, Mr. Chairman, in permitting little 
hooklets to be distributed to the members of the committee? 

Mr. Harris. Yes. 

Do you have a prepared statement ? 

Mr. Fiscucrunp. Yes, I do. I would like to read it so that I may 
digress from it. 

Mr. Harrts. You are testifying for North American Airlines in- 
stead of Mr. William Burt? 

Mr. Fiscnerunp. That is correct. 

Mr. Burt is one of our counsel ; however, he happens to be presently 
out of town in connection with some of his litigations for scheduled 
airlines. 

Mr. Harris. What capacity do you represent North American 
\irlines ? 

Mr. Fiscnerunp. I am the founder and one of the partners of what 
has become known, Mr. Chairman, as the North American Airlines 
group. 

Mr. Harris. I see. 

You may proceed. 

Mr. Fiscnerunp. I am one of |the principal owners of North 
American Airlines and I speak for North American Airlines in all 
respects. 

Mr. WrttraMs. Is it a corporation ? 

Mr. Fiscuerunp. North American Airlines, Inc., is a corporation. 
There are a number of companies, however, that have become known 
as the North American Airlines group. 

Mr. Harris. You will describe your operations, I am sure, in your 
statement; will you not? 

Mr. Fiscuecrunp. Yes, sir. 

I greatly appreciate the opportunity of appearing before this com- 
mittee at this time. 

While I speak in behalf of North American and its 700 employees, 
I feel that I am speaking about something much more significant 
than the future of a single company. 

In that connection, I might point out that if I understood the pre- 
vious witness correctly, as representing the principal freight carrier, 
from what appears on one of the pages here, I think it is 5, North 
American Airlines group is almost comparable to all the freight 
carriers in the country; not quite, but very close. 

North American Airlines has become a symbol. We have been 
lauded, we have been denounced ; we have not been ignored. 

I should like to tell you a little about what we have done and 
something about what has been done to us. And then I believe your 
committee will be able to determine exactly what action a congres- 
sional committee should take regarding a matter which so vitally 
concerns the public interest. 

North American’s revenues in 1955 exceeded $15 million. 

We fly eight 4-engine aircraft, which we own. Two of these are 
DC-6B’s and six are DC-4’s. We have three more DC-6B’s on order. 

We have a payroll of some 700 persons. We have modern mainte- 
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nance shops representing an investment of over $1 million, in which 
we do all our own maintenance. 

I was interested in some of the comments relative to these matters 
by the previous witness. 

We have flown almost a million passengers over a billion passenger 
miles. 

We have a perfect safety record. The Civil Aeronautics Admin- 
istration has never filed a safety violation against us. 

I doubt if many, if any, scheduled airline can make that statement. 

North American maintains 26 sales offices in 21 cities in the United 
States. 

Over 50 percent of our passengers are repeat passengers or are 
recommended by previous passengers who took their first flight on 
North American. We have surveys to substantiate that. 

Within the next 30 days we will transport our one-millionth 
passenger. 

Our revenues for 1955 will be just one-half of the revenues of the 
entire air transport industry in 1938 when the Civil Aeronautics 
Act was wanpand and the Civil Aeronautics Board created. Yet  to- 
day our revenues are only about 1 percent of the entire industry’s 
revenues. That includes domestic and international American-fiag 
‘arriers, although in relation to our size, I might point out that, for 
example, in the third quarter of 1955 we were the ninth largest air- 
line in the United States. 

We are a successful independent business organization. We have 
never received 1 cent of Government subsidy or mail pay, and I might 
say we have never failed to operate without a profit. 

We currently furnish air transportation to same 15,000 satisfied 
customers every month. 

Ten years ago, in February 1946, North American’s management 
originated the conce pt of aircoach service. A DC-3, piloted ‘by my 
partner, Stanley Weiss, took off from Long Beach, Calif., and flew 
to New York with 28 passengers. That was the start of aircoacl: 
in this country 

By 1948 our management had flown over 2,500 transcontinental 
coach flights and proven the feasibility of low-fare aircoach service. 
This was the beginning of a long series of North American firsts. 

I might say in that conneetion that we started with c: apital of 
about $50, 000 and our assets today are in excess of $7 million, all in 
the development of aircoach, which has been done after considerable 
opposition from a lot of the major airlines, as I will attempt to de- 
scribe here this morning. 

We conducted the first survey to determine public need and by our 
operation proved the economic feasibility of aircoach. Our survey 
was correct. Our results were confirmed in a similar Census Bureau 
survey later ordered by the CAB. 

We were the first to plan and develop the high density seating con- 
figuration which made aircoach service economically possible. Nort) 
American’s original seating arrangement in modified form was later 
adopted by the certificated carriers. As a matter of fact, CAB re- 
quired such seating configuration for performance of aircoach service 
by certificated carriers. 
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We were the first to use drop-down doors. This convenience was 
later adopted by other carriers and is now standard on most 2-engine 
passenger aircraft. 

We were the first to speed up baggage loading and unloading by 
arranging interior space to per mit nee to handle their own 
baggage. This convenience, also adopted by other carriers, has saved 
millions of hours of time for air travelers. 

We were the first airline to order and put into operation new DC-6B 
ae yore specially designed before manufacture, for domestic air- 
coach operations. 

We were the first airline to place new DC-—6B airliners in New 
York-California aircoach service and we were the first to give the 
public a nonstop flight on this route. 

We were the first and, thus far, the only carrier to introduce rear- 
ward facing seats in the interest of greater passenger safety and 
comfort. 

We were the first, or surely one of the first—I believe we were the 
first, Mr. Chairman—airlines to offer a “fly now, pay later” plan, 
subsequently widely adopted by most carriers. 

We were the first, and still the only, airline to serve free passenger 
meals to aircoach passengers. 

For the most part, North American innovations were adopted by 
the rest of the industry. Aircoach, originated by North American, 
is the most significant development in air transportation since 1938. 
Aircoach is responsible more than any other development in air trans- 
portation fore expansion of air service, reduction of ground operations 
costs, increase in industry profits and elimination of subsidy. 

Aireoach has become the most popular and the fastest growing air 
transport service. 

The North American management first introduced the $99 coach 
fare, coast to coast, and similar low fares between other points. These 
fares were copied some 5 years later by major airlines. 

North American was first to introduce the $80 coach fare each way 
on round trip on the New York-California route. The major airlines 
also copied this f fare in September of 1955. Their adoption of North 
American’s rate structure has increased air traflic to record peaks. 

Air coach, which we originated and proved the feasibility of, 
today developed to where it ‘amounts to over 34 percent of all Sueatin ie 
air travel is aircoach. 

By the end of last year 4 out of every 10 air travelers went by 
aircoach. So you can see, Mr. Chairman, we are a relatively small 
ee er but our impact has been great. 

I should now like to review the other side of the story. 

What was happening to North American while we were doing these 
things ? 

In return for our efforts and as a reward for our leadership and our 
contributions, the CAB and the certificated industry have steadily, 
relentlessly and ruthlessly dedicated themselves to banning us from 
the sky. They have devoted themselves to our elimination. 

In achieving our pioneer record, the Board has held that we 
violated its regulations which were designed to prevent any nongrand- 

father carrier from competing with the ¢ grandfather industry. 
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In revoking our nonscheduled operating authority, the Board, con- 
trary to the views of a dissenting member, flatly refused to consider 
any of the public interest effects of our past operations. 

But the Board not only undertook to revoke our present authority, 
it undertook also to make it impossible for us to receive a certificate 
from the Board or for us ever again to engage in air transportation, 

In proceedings in which we sought authority to furnish 3-cent. air- 
coach service between 21 cities and such other cities as the Board might 
select, the majority of the Board held that we were “unfit” because of 
the violations of its economic regulations. That was solely because we 
were providing too much service. 

We have now expended over $400,000 defending ourselves from the 
CAB and the certificated airlines and in attempting to secure a certifi- 
cate to furnish scheduled aircoach service. We know Congress in- 
tended that it should be granted and so argued on the basis of the 
clear legislative history of the act. 

Our arguments were ignored and thus we believe the will of Congress 
thwarted. 

At one point in the history of the development of our operation, the 
Board referred the matter to the Department of Justice for criminal 
prosecution. The Department, of course, flatly refused to touch the 
matter. This was done because we developed aircoach and had flown 
too much. 

In that connection, I might say that the Department of Justice said 
they could not understand what the regulations meant. 

We have been denounced, smeared, maligned, and lied about. We 
have been called crooks, racketeers, gangsters, and fly-by-nights. 

A behind-the-scenes campaign against us, based on just. such lies, 
has been carried on for years, and I assure you this campaign didn’t 
just happen. It was inspired. 

I have here some of the many affidavits we have in our possession, 
Let me read you a few excerpts ‘of things that have been said to mem- 
bers of the public, prospective air passengers, by the personnel of one 
of the certificated airlines, in reference to North American. 

I beg you, gentlemen, to keep in mind that our safety record is a 
perfect safety record and we lean over backward to keep it that way; 
that our s safety standards are higher than almost any other airline in 
the country. Please keep in mind that our safety record is, in fact, 
perfect and that safety of operation is the single most essential and 
precious asset of an airline. If a carrier is labeled unsafe, it will 
have no passengers. 

I might comment in that connection that the CAA has in some cases 
in w riting commented that our safety standards exceeded the sched- 
uled airlines and that we ought to be a commercial scheduled airline. 

Mr. Rogers. Was that.the CAA or the CAB? 

Mr. Fiscuerunp. CAA, sir. There isa big difference. [ Reading: | 

They do not fly under the strict rules of the Civil Aeronautics Board. 

They have practically no safety rules at all. 

They very often carry many more passengers than is safe. 

They fly crates; death traps, as we call them. 
If you value your life, don’t fly on North American. 
They have old, worn-out equipment. They are not safe. 

The equipment North American uses is equipment scheduled airlines have 

discarded because it isn’t safe any more. 
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I'd sooner recommend you taking a bus because you’d arrive at your destina- 
tion just as soon on a bus. 

North American flies DC—4’s, but they are prewar planes and they are not 
inspected by the Government, 

They rob you every time they sell you a ticket. 

North American does not guarantee to get you to your destination. 

They leave in weather which would normally ground the planes of scheduled 
lines, thereby risking the lives of the passengers. 

North American does not pay their taxes. 

Anybody that has flown on North American before that I have talked to, swear 
they will never fly on it again. 

North American is a deadbeat outfit. 

1 say to you gentlemen that everyone of those statements is a total 
and unadulterated falsehood. 

The CAB’s attack on North American has been well planned and 
unrelenting. Senator Sparkman has called it “strangulation by regu- 
lation.” It has not been accidental. 

A. September 1948 confidential Board staff memorandum known as 
the “Goodkind” memorandum, discloses a blueprint for eliminating 
the independent industry. The admitted aim of the regulation pro- 
posed by the memo and put into effect by the CAB was to make it 
totally impossible for North American and the other large irregular 
carriers to operate. The full text of the memorandum was finally 
brought to light before the Thye Committee on Small Business in 1953. 
The plan has worked with devastating effectiveness. 

In commercial common carriage, only North American survives 
with sufficient strength to pursue the costly struggle for a permanent 
certificate. For all practical purposes, North American is the only 
one of any consequence th: at survives in common carriage today. 

We, the last, are surv iving only under a court order which stays 
the CAB’s death sentence. And the CAB will only be satisfied with our 
death as the penalty for the alleged violations of the economic strait- 
jacket of the sole ground of flying too frequently, which, if fully 
successful, would have prevented the dev elopment of aircoach. 

Mr. Chairman, one way well ask why this eagerness to destroy 
North American ? 

Take a quick look into the background against which North Ameri- 
can’s pioneering efforts were made. The certificated industry, the 
chosen grandfather carriers, originally 18 companies, and today 12 
companies—certificated in 19388 when the act was passed—has always 
regarded the major air lanes as an exclusive preserve for their exploi- 
tation. 

How would you like to be in business in which you keep all the 
profits, even though they may be excessive, while your losses, if any, 
are underwritten by the United States Treasur y! 

This is the deal which the grandfather carriers have enjoyed since 
1938 and still enjoy. Can you blame them for opposing individually 
and through their trade associations, entry of every would-be new 
operator in this industry ? 

From 1946 to 1949 this Government-supported, certificated carrier 
industry, during a period of peak prosperity, had a depression of its 
own. Instead of finding ways to increase traffic, the industry stub- 
bornly insisted on pricing itself out of the market. 

Testifying before the Senate Interstate and Foreign Commerce Com- 
mittee on April 26, 1949, Mr. Robert Ramspeck, executive vice presi- 
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dent of the Air Transport Association, the trade association of the 
major airlines, stated : 

* * * Tt appears, therefore, that although the first-class travel market as a 
whole has been falling off, the airlines have not only held their own, but have 
succeeded in increasing their share of a declining market. 


The fact remains, however, that the long-range growth in domestic airline 
passenger traffic halted, at least for the time being, abruptly and unexpectedly. 


Senator Edwin Johnson, who was conducting the hearing, asked : 

You feel that you have reached the point of diminishing returns? 

Mr. Ramspeck stated : 

Yes, sir; I think so. 

Gentlemen, what was visualized at that time was that air traffic 
had slightly fallen off and had a sort of limited horizon and was a 
sort of pie for the airlines to cut up as best they could, and that if they 
could not meet their costs as they went along, the only answer was 
that nt should secure subsidy, which at that time was one hundred 
million dollars. 

That was their sole answer by the airlines at that time. 

Mr. Carleton Putnam of Chicago and Southern recommended in- 
creased mail pay of some $90 million as the solution to the problem. 

Mr. C. R. Smith or American Airlines favored less competition and 
was of the opinion that coach service was not feasible. 

At that time, may I bring out that North American group manage- 
ment had been in business for a number of years successfully. At that 
time Mr. Smith stated: 

If the Government and the Civil Aeronautics Board would like to have us 
go into the coach business, they can require it under our certificate. 

I think you would have to run the hazard though that the operations would 


be unprofitable, and it would have the tendency of creating more dependency 
upon airmail compensation than presently exists. 


Mr. Patterson, the president of United Air Lines, rejected the idea 
that air coach could in any way help their plight: 

I do not believe that discounts and lower fares have helped the financial posi- 
tion of the airlines to any extent, although there is an honest difference of 


opinion on this point. 
Increased rates for airmail, therefore, seem to represent the only immediate 


source of assistance in adjusting the financial problem of the airlines today. * * * 
But the only immediate source of relief in dealing with our uneconomic price- 
cost ratio appears to be in the form of higher mail rates. 

The thought of trying to solve the problem by expanding the air 
market potential by providing air service for the 95 percent of the 
people who work for a salary and by a greater, more efficient utiliza- 
tion of their equipment, with consequent reductions in units costs and 
expanded service, seemed to be foreign and distasteful to the mentality 
of these protected monopolizing air tycoons. The attitude was that 
air travel should be confined to those people who can afford to fly. 

As a matter of act, in a speech given in Boston by the president of 
one of the airlines at that time, he said that people that cannot afford 
to fly should not fly; that was their entire attitude as to the scope of 
air travel at that time. 

At this time we had been furnishing aircoach service for over 3 
years. I also testified before that committee favoring aircoach as the 
solution to the adverse financial condition of the certificated industry 
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and as the only sound means of developing an adequate air transport 


system. ; 
I trust I may be pardoned for quoting myself: 


We felt, and surveys support our view, that we have begun the development 
of a new market in air transportation, a new source of traffic which would 
not have been tapped at all but for our low-cost aircoach service. 

This new market for low-cost air service has a potential many times greater 
than that heretofore served by those carriers. : 

What we have accomplished constitutes, we believe, a major development in 
the field of transportation. The significance of this development is great. If 
its potential benefit to the industry and to the country is appreciated, and if, 
as a result, this potential is properly used, many of the problems with which 
this committee is faced may be nearer to a wise solution. 

But this new market, I believe, is some five or more times as great as the 
present air transportation market. 

* * * The market that aviation must have is the volume market that will put 
air transportation where it belongs as a service, as a travel service instead of a 
luxury service. * * * 

This, may I remind you, again was before there was aircoach and 
after we had successfully operated transcontinental aircoach flights. 

Coming back to our original theme, the attack on North American, 
let us eo you were one of these gloomy airline presidents and 
a group of young veterans began offering a service at one-third less 
than the price you were charging, and this service was enthusiastically 
demanded by the traveling public. 

These new operators then put their —_— into new equipment. 
They did not offer luxury meals, nor did they run special flights ex- 


clusively for “cigar smokers.” They called their new service “air- 
coach” and they attracted topnotch pilots and excellent maintenance 


personnel. 

This operation proved so successful, without a cent of subsidy, that 
while you were losing money and being bailed out by subsidy, after 
having been certificated in 1938, and in business long before that, these 
new fellows were doing something you had claimed was impossible. 

You need not repeat the statements of all the airline presidents, 
nor of the Board; the record is full of bureaucratic mumbo-jumbo, 
designed to lull to sleep any potential inquiring mind; words like 
“unfeasible,” “impractical,” “uneconomical,” “unsound,” not in the 
“public interest.” 

They said it would cause total havoc and confusion in the industry 
and could not be done, whereas we were doing it. 

Let me remind you, gentlemen, that today 34 percent of air trans- 
portation is aircoach and that if there was not aircoach transporta- 
tion, most of the airlines would be on substantial subsidy. 

In 1938 I said that was the future of the business and you have 
seen what the Civil Aeronautics Board was doing and is trying to do 
to us. 

While you were going broke, these newcomers enjoyed a profit. I 
submit, Mr. Chairman, that I have just outlined the actual situation 
which occurred during the early years when the management of North 
American pioneered aircoach. 

We said that what airlines need is not more subsidy, but more pas- 
sengers. And to get passengers into the sky, you must get fares down 
to earth. 

The certificated carriers, ner ee course, were compelled to 
copy us: The most recent example being the $160 transcontinental 





382 CIVIL AIR POLICY 


round-trip fare, which was copied preci from our tariff, some 
9 years after we initiated our successful aircoach. Many years after- 
ward, they said that the prevalent use of aircoach as we were doing 
it would cause confusion in the industry. 

We are not guilty, Mr. Chairman, of diverting aye s business. 

Who originated aircoach? Who said it was impossible? Who is 
diverting from whom ? 

We operate 8 airplanes prepare’ to their 1,200 airplanes. Nor do 
I think we are really guilty of these technical violations eer 
dreamed up to put us out of business, as I referred to under the Good- 
kind memorandum. , 

What we are guilty of is embarrassing the monopoly-minded air- 
lines. We are guilty of creating a new service. We are guilty of 
flying too many people too far, too cheaply, without subsidy, and 
doing this at a profit in the face of airline presidents who cried that 
it was “impossible.” ; : 

To cover this embarrassment, a hate campaign ensued in which 
North American and all independent carriers were smeared. Maga- 
zine articles were printed containing utterly false propaganda of the 
most inflammatory kind, articles whch the Chairman of the Board 
admitted were probably instigated by the certificated carriers. 

This fact is a matter of record revealed by the Senate Small Busi- 
ness Committee. The public was told that we are unsafe. That was 
our award for contributing something new to this country’s airline 
industry. 

We have made ourselves felt because of these facts: 

First, we have been the yardstick and, second, we have been the 
competitive spur of the entire industry. 

Here you have a highly protected, subsidy-built industry. North 
American, which must meet all operating costs or be bankrupt like 
any other normal business under the free-enterprise system, cuts 
fares and charges 3.2 cents per passenger-mile. This shows clearly 
to the public what is possible, and it is this yardstick which has caused 
the industry such embarrassment and such discomfort. 

We have been the competitive spur; a highly protected industry 
need not exert itself, explores very little, and gets smug and com- 
placent; that is the way the airlines were in 1948 and would have 
remained there if it was not for us. It will remain there if North 
American does not remain to spur them on. 

It gets monopoly-minded. This is why the new ideas in postwar 
avaiation have not come from the major airlines but have come from 
the independents. It is true with respect to freight, Mr. Chairman, 
which started with exemption. There would not be any freight if 
it was not for Flying Tiger or Slick. We started right next to them 
on the same field. 


Against such formidable odds, it has been asked how have we been 
able to survive ? 

Mr. Chairman, our ally in this fight has been the traveling public. 
There seems to be a conspiracy on the part of the American people 
to move as rapidly as possible and as cheaply as possible, and evi- 
dently North American Airlines has been able to provide the kind 
of service which the public sought and which it was unable to find 
anywhere else. The monopoly-minded air carriers, for years, did not 
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provide them with this service. They were too busy trying to prevent 
it. So it was in spite of, rather than because of, the decisions of the 
Civil Aeronautics Board that progress has been made. 

When the Civil Aeronautics Act was passed, several of the Members 
of Congress, including Senators Truman, King, McKellar and others, 
were worried lest the act choke off the right of new business to enter 
aviation. To insure that it would not be so construed, they made a 
legislative history which would assure that the act would not put an 
end to opportunity but an encouragement to progress and new ven- 
tures, new competition. 

You gentlemen know what has happened in the years since 1938. 
Aviation, the fastest-growing industry in this country, becoming the 
narrowest in terms of opportunity, the most closely held. For 18 
years no new certificate has been issued for trunkline passenger service ; 
that is, since the act was passed. 

Industry revenues of $31 million in 1938, which is twice what our 
revenues were this year, shared by the then 16 grandfather carriers; 
have grown 40 times to $1,250,000,000, now seared te by the 12 remain- 
ing grandfather carriers. That is why we are appearing before the 
Congress. Because the airspace over the United States, according to 
Congress, which was never to be leased or given exclusively to any one 
company or any one interest, has now become the private preserve of 
a group of monopoly-minded corporations, protected by the CAB. 

zast year the industry grossed about a billion and a quarter dollars. 
By 1960 it will gross an aditional billion per year. Is it, was it, the 
intention of the Congress that the sky over America, our newest nat- 
ural resource, be given exclusively to these specific companies and their 
heirs to the exclusion of all other enterprise ¢ 

We have been called violators, yet we feel that an unprejudiced 
judgment will find that we have lived within the letter and the spirit 
of the Civil Aeronautics Act and that we have operated within the 
original intentions of the Congress. 

We submit that the true violators of the act have been the monopoly- 
minded air carriers and the Civil Aeronautics Board. It is they who 
have tried to make the act into a title-deed to the sky, and have con- 
verted the CAB into a policing agency to support monopoly. 

We do not feel that the act requires extensive revision unless neces- 
sary to make clearly certain that its interpretation will always be con- 
sistent with the public interest. The paramount test should be public 
interest, and yet, when our revocation case was before the Board, we 
were prohibited from introducing any evidence pertaining to the pub- 
lic interest. 

Every time North American offers a new, practical proposal to save 
the public money, the Board rebuffs us as fast as its mimeograph ma- 
chines can revolve. 

Here are some of the recent proposals the CAB has summarily dis- 
missed, with a total disregard of the public interest and the act which 
created it: 

Last year we filed an application for an exemption to fly an experi- 
mental coach service between New York and Washington at a fare of 
$10 each way, including tax; a substantial reduction from present fares. 
Service was to be every hour on the hour at first and, after a few 
months, every half hour. It was to be a nonreservation service. You 
would go to the airport and take the next plane, like a bus, and pur- 
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chase your ticket on the plane. The service was to be coordinated 
with the public transportation system so that the total cost would ap- 
proximate $11 or so, This application for exemption was denied. 

We filed some time ago an application for a certificate of public 
convenience and necessity to furnish scheduled aircoach service at 
about 3.2 cents per mile between 21 cities and such other cities as the 
Board might choose. The Board split this up into 4 proceedings and 
has thus far denied 3 of them, which we have taken to court. The 
appended computation shows how this service would save the public 
$100 million per year. 

We have recently filed an application for an exemption for a certifi- 
cate to fly to Europe at about one-half the tourist fares charged by 
the certificated carriers. Having operated domestically at 3.2 cents 

er mile, we propose operating to Europe at about 4 cents per mile. 
Pisieat rates are 11.5 cents for regular service and 7.7 cents for on- 
season tourist or coach service, and 7 cents off-season. Domestic first- 
class service is 6 cents. We propose to fly to Europe on coach at 4 
cents. Our present domestic service is 3.2 cents. Present domestic 
first class is almost half of the international first class. 

We cannot see why it should cost so much more to fly over salt 
water. 

We believe our proposed rates would more than double transatlantic 
travel; eliminate a substantial amount of the need for foreign aid 
and actually improve foreign relations. We propose to fly to Europe 
at approximately $100, with somewhat more going to Rome and 
Frankfurt. We have flown many such flights inetes for the mili- 
tary and we are satisfied that such flights are feasible. We have 
never had any subsidies and we have never asked for any. 

These fares are again about half the existing transatlantic tourist 
fares. 

Last week the CAB, running true to form, turned down this pro- 
posal. It’s an interesting order. 

Bear in mind, we asked only for the right to operate two flights 
a day on an experimental basis, hardly a world-shattering proposal. 
The Board specifically found that lower fares over the Atlantic cer- 
tainly were in order. The Board’s Chairman has publicly expressed 
the hope that such fares might be achieved. The Board recognized 
that existing coach services were not what they should be. 

It referred, however, to the necessity of doing things so as not to 
paae the existing services. It found that our proposal would 
ave “far-reaching consequences,” not only on existing services, but 
upon “foreign and military affairs * * *.” It referred to the “com- 
plex and controversial nature” of the questions raised and, as usual 
where North American is involved, stated that— 

a very serious question remains unresolved as to applicant’s qualifications to 
perform the service— 

this being a reference to North American’s alleged violations of the 
Board’s frequency regulations. 

Should I continue? 

Mr. Harrts. Yes. 

Mr. Fiscucrunp. I was just describing our plans to provide a serv- 
ice to Europe at 4 cents a ihiaperigted nf which is eight-tenths of a 





CIVIL AIR POLICY 385 


cent more than our domestic coach service, which is approximately 
half of the present scheduled airline coach service to Europe. 

Mr. Harnis. Yes, we have gotten that. 

Mr. Fiscuerunp. After that request was filed, the major airlines 
said it was simply publicity, that we could not do it. 

Of course, the proposal was made, I beg to remind you, by a com- 
pany that has $7 million worth of assets and $15 million worth of 
business. We have flown many million passenger-miles in service 
to Europe. They said that you cannot do it. The Board said it 
would cause a certain amount of upheaval and that there were certain 
far-reaching consequences. 

That is the same thing we were told in 1947 and 1948, and on many 
occasions during the past decade with reference to a great many of the 
applications we have filed, saying that it was totally impossible, 
totally unfeasible; that the coach fare would cause a major upheaval 
in the industry, require more subsidy, and take a lot of first-class 
passengers; that the $80 from Chicago to the west coast and the other 
fares between the points which we serve would just be chaotic in 
the industry. 

In other words, it was the same thing that we are told now about 
Europe. Of course, we do it and then the major airlines come to do it. 

Today it represents 50 percent of TW A’s business and 50 percent of 
domestic business in the last half of 1955. 

So the Board relegated North American to a certificate proceed- 
ing which, in view of past experience of others, and particularly of 
North American, is a huge bureaucratic joke. After 2 to 5 years and 
the expenditure of hundreds of thousands of dollars, we would pre- 


sumably be told that we were “unfit” solely because we have flown 
too frequently, in effect, providing too much aircoach service to 
the people. 

In the meantime, rates over the Atlantic are outrageous; only last 
week the Board had to turn down a proposal by the carriers for a 
10 percent increase in transatlantic first-class passenger fares. 

We propose to initiate that next voor Mr. Chairman, if that 


request is granted, so that thereafter the people can have low-cost 
transatlantic service which they will never have unless such a service is 
granted, North American is probably the only airline qualified to 
give that service. Unless we make that proposal, nobody will do so, 
It is perhaps the last hope that the American people who want that 
service will have to get it. 

On the strength of the few sparse news stories covering our pro- 
posed service, thousands of Americans have called and written us 
saying that, while they know we are merely proposing this service, 
they wanted reservations early because they are sure that if the 
service were ever approved, they would have to wait months for 
space and could not otherwise afford to go. 

As a matter of fact, our New York office has over 1,000 names of 
people insisting that we take their name for that service because they 
cannot go to Europe otherwise. 

We have also had many similar inquiries from Europe. Quite 
clearly, the public wants this service. The public interest is served 
by it, there is a public need for it. We can do it and make money 
doing it. We will be helpful to Europe. We are probably the only 
ones qualified to provide such service. 
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The Board’s answer is that it would cause too much difficulty in 
the whole industry if they grant us the permission. We agree with 
the chairman of the CAB that the Board’s authority to authorize 
operations through its exemption power should be continued and that 
it should be used to authorize new type and experimental operations, 
and we think that authority should have been used to bring about 
substantial reductions in transatlantic coach fares. 

Can it seriously be urged that our proposed two flights per day 
would actually “jeopardize” existing carriers, or adversely affect this 
“Nation’s military and foreign affairs”? 

With North American’s successful operating record, can anyone 
seriously urge that we are “unfit” to provide service ¢ 

We are providing today a flight across the Atlantic for the military. 
The Military Department of our Government, I am sure, will attest 
to the fact that North American has one of the most outstanding 
records with reference to its substantial commitments to the military, 
both domestic and international. 

The legislative history of the act shows clearly that it was never the 
intention of this Congress that there should never be admitted into this 
industry any new operator to compete with the grandfather carriers. 
In prohibiting entry of any such operators, the Board has failed to 
carry out the intention of Congress. Surely it was never the intent of 
Congress that aircoach service and low aircoach rates should be pro- 
hibited or prevented by misguided, regulatory decree from coming into 
existence. Yet North American, for bringing about these favorable 
developments in this industry, is now to be banished from the sky by 
an agency which relies on Congress for the action it takes, while at 
the same time it thwarts the will of Congress. 

At the close of the last session of Congress, Representative Hale 
Boggs, of Louisiana, appeared before your committee. Representa- 
tive Boggs had touched on some major problems. He cited I believe, 
specifically four areas which voquered thorough study and action 
by the Congress : Geographic discrimination, rates, right of entry, and 
competition. 

It would seem that these four areas deserve a thorough study by 
this committee since you hold prime jurisdiction. 

It seems amazing in this country, where monopoly is normally op- 
posed and freedom of entry and competition favored in the interests 
of the public, that concentration of economic power in this industry has 
not only been permitted to develop to the extent it has, that it actually 
has been fostered and protected by a Government agency. 

If these policies continue, air transportation will be jet-propelled 
into a flying socialized cartel, under total domination by a few giant 
airlines. The jet age will bring new benefits. 

If past experience is a guide, the grandfather carriers alone will not 
make available to the public $50 transcontinental service in 4 hours, 
nor 5-hour service to Europe at $100, even though such fares might 
be practicable. 

If present policies continue, there will be no North American and 
no carriers comparable to it in the jet age. 

The major favorable economic developments have in the past come 
not from the certificated carriers operating within the regulatory pat- 
tern laid down by the Board, but, rather, from outside the group 
of grandfather carriers and in spite of regulatory efforts on the part 
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of the Board which, had they been fully successful, would have de- 
layed or prevented them and would have seriously retarded the devel- 
opment of our air transport system. 

The bills pending before this committee would appear simply to 
reaffirm Board policies now firmly established and would, in fact, 
extend Board regulatory control over additional segments of the 
industry. 

These bills should not leave this committee until this committee has 
investigated the operations of the CAB with particular reference to 
whether its policies and regulatory activities have been consistent with 
the intent of Congress as already expressed in the Civil Aeronautics 
Act and whether, under its doctrines and policies, the air transport 
industry has grown and prospered as it should. 

I have, Mr. Chairman, various documents, some of which I have 
referred to, others that I have not referred to. . 

By way of further explanation, they might be helpful as to details, 
economic studies relative to aircoach, a number of editorials on that 
subject which I should like to submit to your staff for inclusion in the 
record if you so chose. 

Mr. Harris. I think in view of the fact that it seems to be rather 
voluminous—I see you have a book with large charts—they will be 
received for the files for the use of the committee. 

Mr. Fiscuerunp. Thank you, Mr. Chairman. 

Mr. Harris. Mr. Fischgrund, would it be convenient for you to 
come back in the morning ¢ 

Mr. Fiscuerunp. If that is your pleasure, Mr. Chairman, I will 
be here. 

Mr. Harris. I am sure there will be a number of questions which 
the members would like to clear up. We do not want to prolong these 
hearings unnecessarily, and we like to get along with them as expe- 
ditiously as possible. So if it is convenient for you to come back in 
the morning, the committee will adjourn at this time until 10:30 in 
the morning. 

(Whereupon, at 12:20 p. m., the subcommittee recessed, to recon- 
vene at 10: 30 a. m., Friday, February 10, 1956.) 
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FRIDAY, FEBRUARY 10, 1956 


Howser or REPRESENTATIVES, 
SURCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The-subecommittee met at 10:30 a. m., pursuant to recess, in room 
1302, New House Office Building, Honorable Oren Harris (chairman 
of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

When the committee adjourned yesterday, Mr. James Fischgrund 
had completed reading his statement. We resume hearing this morn- 
ing, giving an poate! for the members of the committee to ask 
such questions of the witnesses as they desire. 

I understand, Mr. Fischgrund, that you desire that your counsel 
sit with you for the question period ? 

Mr. Fiscuerunp. Yes, Mr. Chairman; there may be some questions 
that he can better advise me on. 

Mr. Harrts. It would be perfectly agreeable except that we do want 
him identified for the record. 


STATEMENT OF JAMES FISCHGRUND, NORTH AMERICAN AIRLINES, 
LOS ANGELES, CALIF.. ACCOMPANIED BY HARDY MACLAY, 
COUNSEL FOR NORTH AMERICAN AIRLINES, WASHINGTON, D. C. 


Mr. Macray. Hardy Maclay, counsel for North American. 

Mr. Harris. What is your address? 

Mr. Mactay. 1317 F Street, Washington. 

Mr. Harris. Very well. 

Mr. Hinshaw ? 

Mr. Hinsuaw. Yesterday when Mr. Fischgrund was testifying, he 
of course mentioned the so-called North American Airlines group and 
also North American Airlines, Inc. I wonder what the difference is 
between the North American Airlines group and North American Air- 
lines, Inc. 

Mr. Fiscuarunp. The North American Airlines group is the 
term 

Mr. Hinsnaw. I wonder if you would speak up a little, please? 

Mr. Fiscuarunpv. The term “North American Airlines group” is one, 
I think, which the Civil Aeronautics Board first used in reference to 
a number of carriers and for other entities which own the aircraft, pro- 
vide the maintenance, the sales organization, and which are by a num- 
ber of contracts integrated to function together. We have become 
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pretty much known as the North American Airlines group, although 
there are several different entities. 

My statement yesterday was speaking for the North American Air- 
lines group and the companies, since they have become so identified with 
that group. 

Mr. Hinsuaw. But you also mention North American Airlines, 
Ine. ¢ 

Mr. Fiscuerunp. That is correct. That is one of the entities that 
is in the so-called North American Airlines group which operate in 
an integrated fashion. 

Mr. Hinsuaw. Well, just what are these entities that you speak of ? 

Mr. Fiscuerunp. Well, there are 5 air carriers and there are 4 other 
entities. 

Mr. Hinsuaw. Can you name them here before us and describe how 
they are put together and called North American Airlines group? 

Mr. Fiscuerunp. It is very simple, actually, Mr. Hinshaw. 

There are 5 carriers which hold letters of registration and 4 entities 
which are not carriers but which own aircraft, own maintenance facili- 
ties, sales facilities, and carry out the fiscal and financial functions of 
the group, all of whom have contracts between them and which operate 
as a coordinated and integrated unit. 

Mr. Hinsnaw. What are their names, their domiciles? 

Mr, Fiscnuerunp. I am sorry. 

Well, there is Trans-National Airlines, Trans-American Air- 
lines 

Mr. Harris. Would you give the name—if the gentleman will per- 
mit—the name of each one and their address as you go along? Will 
you do that? 

Mr. Fiscuerunp. Yes. Trans-National Airlines is Lockheed Air 
Terminal, Burbank; Trans-American Airways is Lockheed Air 
Terminal, Burbank; Hemisphere Transport, New York; North Amer- 
ican Airlines Inc., is Lockheed Air Terminal, Burbank. They are the 
carriers. 

Mr. Hrnsnaw. That is four so far. 

Mr. Fiscuerunp. United Export Co. Lockheed Air Terminal, 
Burbank. 

Mr. Hinsnaw. That is the fifth carrier ? 

Mr. Fiscuerunpb. That is correct. 

Mr. Hinsnaw. With letter of registration ? 

Mr. Fiscuerunpd. That is correct. 

Mr. Hrnsuaw. What are the other four entities that you speak of? 

Mr. Fiscuerunp. Republic Aircoach System, Lockheed Air Termi- 
nal, Burbank; Twentieth Century Aircraft Co., also Burbank; 
North American Aircoach System Inc., New York; that covers the 
entities. 

Mr. Htxsuaw. That is only two of them. 

Mr. Fiscuerunp. No, that is three; Republic Aircoach, Twentieth 
Century Aircraft Co., and North American Aircoach System. 

Mr. Hinsuaw. What is the fourth? 

Mr. Fiscuerunp. California Aircraft Co. which no longer func- 
tions. It owned an aircraft which is now Twentieth Century Aircraft 
Co. 


Mr. Hinsuaw. Do all these companies own aircraft ? 
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Mr. Fiscuerunv. No; the Twentieth Century Aircraft Co. owns 
the aircraft and leases them to the others. 

Republic Aircoach System carries out certain fiscal and financial 
functions. 

The carriers operate and they operate as an integrated unit, pro- 
viding a service in coordinated fashion known as the North American 
group. . 

I might mention that there has been a proposal that has been on 
file with the Board for many years in connection with our application 
for certificate of convenience and necessity that in the event this were 
granted, all these companies would merge and certificate would be 
given to North American Airlines Co., or any one of these companies, 
to combine all the assets of the companies. 

Mr. Hinsuaw. If I buy a ticket on North American Airlines, which 
ticket would I get? 

Mr. Fiscuerunp. You would get a ticket on North American Air- 
lines. 

Mr. Hinsuaw. What would that mean ? 

Mr. Fiscuerunp. That means that you would be provided service on 
North American Airlines or one of the carriers in the North American 
Airlines group. 

Mr. Hinsuaw. Yes, but there is no obligation on the part of North 
American Airlines, Inc., to any member of the group, is there, to fur- 
nish that service ? 

Mr. Fiscuerunp. I did not hear the question, sir. 

Mr. Hinsnaw. I say there is no obligation upon any one of the group 
to furnish the service, is there ? 

Mr. Fiscuerunp. Well, there is an obligation on the part of North 
American Airlines or one of the other carriers in the group to provide 
that service, yes. 

Mr. Hrinsuaw. How does it work? I do not understand. 

If I buy a ticket on XYZ certificated carrier, I expect that carrier 
to carry me and I am subject to its insurance policy and its rules and 
regulations that it has to carry out. 

Mr. Fiscnerunp. The insurance of all the companies is all the same, 
they are all jointly insured on the same policies and all the aircraft are 
likewise, 

Perhaps my counsel can better answer that. 

Mr. Hinsuaw. Jointly insured ? 

Mr. Fiscuertnp. That is right. 

Mr. Macnay. May I touch on the obligation question, sir? 

Mr. Hirnsuaw. I wish you would. 

Mr. Mactay. The tickets generally are issued in the name of North 
American Airlines which, just as with a scheduled carrier, would im- 
pose the same obligation on North American to carry the passenger. 

Mr. Hinsnaw. That is North American Airlines, Inc. ? 

Mr. Mactay. Yes. Actually, as with a scheduled airline, if the 
scheduled airline it so happens does not fly that particular time or you 
were unable to make your plans fit in so you could go on the named car- 
riers, your ticket you would find would be good on any other scheduled 
carrier operating between the same points. The same thing actually is 
true here. 

If you have a North American ticket but Trans-National should fly 
at the time you want to go, Trans-National would carry you. 
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Mr. Hinsuaw. Well, I understand that there has been a limitation 
on you of being able to fly only a certain number of trips between 2 
specific points, 2 certain points I would say, in a given length of time. 

I think, if I remember correctly, it was 10 trips per month? 

Mr. Mactay. That is the new rule. 

Mr. Hinsuaw. What was the old rule? 

Mr. Mactay. There was no specific number, but in all probability 
it was around, I would say, 10 to 12 flights a month. : 

Mr. Fiscuerunp. Yes. 

Mr. Hrinsnaw. That you could make under any particular letter of 
registration ? 

r. Macuay. That is about as close as you can figure it; yes. 

Mr. Hinsuaw. If you held, then, three, four, or five hundred reser- 
vations, you could just transfer the tickets from one carrier to another 
uritil you finally found one that was able to fly; is that correct? 

Mr. Mactay. That is substantially correct. 

ae history of this is quite interesting, The way this grew up was 
this: 

When the nonscheduled carriers started operating in 1945, the method 
of doing business was that there were ticket agents in each city where 
nonscheduled operators went into or out of. It became the universal 
industry practice for these ticket agents to represent all of the non- 
scheduled carriers who operated into and out of that point where that 
ticket agency was. 

So that, throughout the development of the industry, a ticket: agent 
was always able to sell to a member of the public a ticket for sub- 
stantially any day on one or the other of the nonscheduled carriers 
that the agent represented. 

The reason for that was that the economics of their transportation 
is such that you really cannot operate large transport-type aircraft 
like a C-46, or a DC-4 or DC-6-B like we have unless you are able 
to offer substantially regular service. 

The Board itself has come to that conclusion and, in fact, the Board 
itself, in an internal memorandum written by its staff way back in 
1949, realized that this was true. So this practice grew up and that 
is the same practice that North American followed. 

Mr. Hinsuaw. Did you say that the Board furnished you with an 
interoffice memorandum ? 

Mr. Mactay. I say that there is an inter- Board memorandum known 
as the Goodkind memorandum, in which the Chief of the Board’s 
economic bureau advised the Board that it was economically not pos- 
sible to operate large transport-type aircraft unless service was oper- 
ated substantially on a daily scheduled basis. 

That has long been known in this industry and to show you that 
that is accurate, I might point out that in the Board’s recent opinion 
in docket 5132 they point out that the total revenues of the nonsched- 
uled industry that are derived from individually ticketed passengers, 
which means aircoach for the year 1954, were $17 million. 

Now, North American’s revenues in that year alone were $12 mil- 
lion. The entire balance was derived from aircoach operators like 
North American, all of whose revenues came from our type operation. 

So that by 1954 there were no aircoach revenues in the nonsched- 
uled field except those derived from this type of operation. The 
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other carriers had all been driven into the CAM and military opera- 
tions because of regulations of the Board which undertook to prohibit 
this practice. 

Mr. Hinsnaw. Incidentally, a friend of mine, I think just re- 
cently, threw away a ticket that he had purchased at a ticket agency 
such as you referred to because he was unable to find a carrier to carry 
out the transportation. 

Mr. Mactrayr. This, I take it, was not North American? 

Mr. Hinsnaw. I have no knowledge of which agency it was. I 
know it was in my office. 

Mr. Mactay. The Board was given jurisdiction a couple of years 
ago over the ticket agents to prevent any such practice. 

Mr. Hrnsnaw. I think that was a very good idea, do you not? 

Mr. Mactay. I do. 

Mr. Hinsnaw. Because there were frequently tickets sold by agents 
that. were not recognized by any person with a letter of registration. 

Mr. Mactay. That is correct, and that was a very serious problem. 
As a matter of fact, the problem that that legislation was designed 
to remedy was one of the most serious things that North American 
has ever faced, the reason being that there were many fly-by-night 
ticket agents who caused serious difficulties in the business and gave 
the nonscheduled industry as a whole to the public a very bad name; 
that is one of the things that the Aircoach Transport Association 
and North American have been trying very hard to overcome. 

Mr. Hrnsnaw. Are there any such ticket agencies in existence at 
this time that you recognize in North American ? 

Mr. Fiscucrunp. There are no ticket agencies of that type with 
which we do business. There are very few of questionable character 
in the country today. There are some with which we do not do busi- 
ness. 

Mr. Hinsuaw. There are some with whom you do not do business? 

Mr. Fiscuerunp. With whom we do not do business but there are 
very few. 

Mr. Hinsuaw. Are there some with whom you do business? 

Mr, Fiscuerunp. We do business with a great many travel agencies. 

Mr. Hinsuaw. I do not mean travel agencies, that is a different 
thing than a ticket agency for air transportation. 

Mr. Fiscuerunp. Well, substantially they are the same. 

Mr. Hinsuaw. I look upon a travel agent as the fellow you go 
to when you want to take a trip abroad or somewhere else and he 
arranges the transportation, the hotel, automobiles that you are going 
to ride in, the bus trips and all the rest of the things, a sort of tourist 
arrangement. I recognize a ticket agent as the fellow you go to to 
buy a ticket from Los Angeles to New York, for example. 

Mr, Fiscucrunp. Well, we have agreements with some six hundred 
travel agents, of which some may be classified as ticket agents. In 
either case, they are ticket brokers of a sort, but most of the travel 
agents with whom we do business handle various types of transporta- 
tion. 

Mr. Hinsnaw. No doubt the others will want to ask questions and 
I do not want to monopolize, Mr. Chairman. 

Mr. Fiscucrunp. I might say, Mr. Chairman, that in that connec- 
tion our standards are very high. Of the some 1 million passengers 
that we have flown, we have very, very few complaints. There may 
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be a few every 6 months or so, but actually our record is outstanding 
for our service, and I think that is one of the reasons for our success. 

Mr. Hinsnaw. W ell, Mr. Fischgrund, I tried to hear you yesterday 
but you were talking very rapidly and in a rather low monotone 
voice for me. 

Did I understand you to say at one point that North American Air- 
lines group had a perfect safety record ¢ 

Mr. Fiscucrunp. That is correct. I am sorry if I was speaking 
too low. I thought I was under a greater pressure of time than I 
perhaps was. 

Mr. Hinsuaw. I did not understand whether you were speaking 
of North American Airlines, Inc., or North American Airlines group 
at the time. 

Mr. Fiscucrunp. I was speaking of companies in the North Ameri- 
can Airlines group, the carriers in the North American Airlines group, 
since they have been identified with that group since they have had 
contracts and been associated with that group. 

Mr. Hinsuaw. When do you date that. period ? 

Mr. Fiscuerunp. That was the latter part of 1949, the North 
American Airlines group was set up by the present cofounders, some 
of the companies in it came it at a slightly later date. But sinee any 
of the carriers have been identified under the North American Air- 
lines groups, we have had a perfect safety record. 

Mr. Hinsuaw. What do you mean by a perfect safety record? You 
mean you have not lost a passenger ¢ 

Mr. Fiscuerunp. Well, that is correct. There has not been an acci- 
dent of any consequence. 

I am not thinking of such things as perhaps a wing tip damaged 
in a hangar or anything like that. 

Mr. Fiynv. Will the gentlemen yield ? 

Have there been any in-flight accidents? 

Mr. Fiscuerunp. No. 

Mr. HinsHaw. Do I understand corectly that the Viking Airlines 
was a part of that group? 

Mr. Fiscuerunp. No. 

Mr. Hinsuaw. What was Viking Airlines? 

Mr. Fiscuerunp. Viking Airlines was 

Mr. Hrnsuaw. Were you not president of Viking? 

Mr. Fiscuerunp. No, I was not. I have never had anything to 
do with Viking. I never had any interest in Viking Airlines. 

Mr. Hinsuaw. What about Standard Airlines ¢ 

Mr. Fiscucrunp. I did with Standard Airlines but that was prior 
to the formation of this group. 

Mr. Hinsuaw. Prior to 1949? 

Mr. Fiscuerunp. That is right. 

Mr. Hinsuaw. And has that gone out of business now ? 

Mr. Fiscuerunp. Yes. 

Mr. Hinsuaw. So you do not consider the record of Standard as 
part of the record of the group? 

Mr. Fiscuerunp. No, I was referring, Mr. Hinshaw, to the North 
American Airlines group. I was testifying here for North American 
Airlines group. 

Mr. Hinsuaw. Did not Viking and Standard merge? 

Mr. Fiscucrunp. No. 
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Mr. Hinsuaw. What happened to Viking? ; 

Mr. Fiscucrunp. Viking Airlines, so far as I know, is still operat- 
ing under part 45 as a contract carrier. AN 

Mr. Hinsuaw. And you have no interest in it? 

Mr. Fiscuerunp. No, I do not. 

Mr. Hinsuaw. Or any of the members of your group ? 

Mr. Fiscuerunp. Not that I know of. 

Mr. Hinsuaw. Are there just the four members of your group? 

Mr. Fiscuerunp. That is correct. 

Mr. Hinsuaw. How are you able to hold five letters of registration ¢ 

Mr. Fiscucrunp. I am referring to the companies that own the 
assets, Wave the sales organization, the maintenance facilities are 
owned by the four individuals. Each of the air carriers is owned 
individually, have contracts to carry out their various functions. 

Mr. Hinsuaw. If you are the 4 owners, does it make any difference ? 
There are 4 or 5 companies and 4 owners. If you switch them around 
between yourselves, does it make any difference ? 

Mr. FiscuGrunp. We do not switch them around between ourselves. 

Mr. HinsHaw. I am sorry, but I cannot understand it if it is any- 
thing different from that. Would you explain? 

Mr. Fiscuerunpb. Well, the carriers are individually owned. The 
four founders of North American Airlines group that own all the 
assets, own the sales organization, own the maintenance facilities, 
are four other individuals. 

Mr. Hinsuaw. Well, I forget whether you named these four indi- 
viduals here beside yourself ? 

Mr. Fiscucrunp. I do not believe I did but they are Stanley Weiss, 
Roscoe Hart, and B. J. Lewin and myself. 

Mr. Hinsuaw. Those are the only four involved in the group? 

Mr. Fiscucrunpb. That is right. 

Mr. Hinsnaw. Do they each own an airline or do you all own 
separate airlines ? 

Mr. Fiscuerunp. We own the airplanes, maintenance facilities, 
sales organization, the company that carries out the fiscal and finan- 
cial activities. Each airline is separately owned. 

Mr. HinsHaw. By one of the 

Mr. Fiscuarunp. No, by others than the four individuals. 

Mr. Hinsuaw. I am confused. I think I had better relax a little 
bit and let somebody else take it up from here. 

Mr. Harris. For clarification for myself, did you say that the 
Viking Airlines was established by Mr. Lewin and Hart? 

Mr. Fiscucrunp. That is correct, but they have long ceased to 
have any connection. 

Mr. Ifarris. With Viking. 

Mr. Fiscuerunp. That is right. 

Mr, Harris. They are connected with whom now? 

Mr. Fiscucrunp. North American Airlines group. 

Mr. Harris. North American Airlines group. 

_ One of the irregular air carriers of your group is the Century Air- 
lines, Inc., as you mentioned a moment. ago? ¢ 

Mr. Fiscuerunp. Is which airlines? 

Mr, Harris. Century Airlines? 
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Mr. Fiscuerunp. Twentieth Century Airlines. 

Mr. Harris. Who is the head of that airline? 

Mr. Fiscucrunp. Twentieth Century Airlines is the predecessor 
name of North American Airlines, Inc. The president of it is Ed- 
ward McAndrews. 

Mr. Harris. Edward who? 

Mr. Fiscuerunp. Edward MeAndrews. 

Mr. Harris. And it is the predecessor ? 

Mr. Fiscuerunp. It is just a change of name in the corporation. 

Mr. Harats. Is the same organization as North American Airlines, 
Inc. ? 

Mr. Fiscuercnp. That is correct. 

Mr. Harris. I thought you were the head of North Ameriegn. 

Mr. Fiscuerunp. No, I ‘did not mean to so imply, Mr. Chairman. 

Mr. Harris. What is your position with North American Airlines? 

Mr. Fiscnerunp. I am one of the coowners of the companies that 
own the airplanes, the maintenance and sales organization 

Mr. Harris. That does not give us any information. 

Tell us whom you represent and what your position is with what- 
ever the company is. 

Mr. Fiscuerunv. I am president of the Twentieth Century Air- 
craft, Inc. 

Mr. Harrts. You just now said that somebody else was president. 

Mr. Fiscuerunp. I am sorry, the language may not have been clear 
to you. 

I am president of Twentieth Century Aircraft, Inc., not Twentieth 
Century Airlines. I am a copartner of Republic Aircoach System, 
I am vice president of North American Aircoach System, I am a 
copartner of California Aircraft Co. 

Mr. Harris. Then when you say that Twentieth Century Airlines, 
Inc., became the North American Airlines, Inc., that is not an actual 
fact then, is it? 

Mr. Fiscucrunp. No; that is an actual fact. 

Mr. Harris. That is an actual fact? 

Mr. Fiscuerunp. Twentieth Century Airlines, Inc.’s name was 
changed a number of years ago to North American ’Airlines, Inc. 

Mr. Harris. And there is no more Twentieth Century Airlines, 
Inc. ? 

Mr. Fiscuerunp. They are all the same, they are identical entities. 
It is the same corporate entity and has always been. It is merely ¢ 
change of name. 

You are referring to the old name and I am referring you to the 
current name. 

Mr. Harris. Well, are they both actually in existence ? 

Mr. Fiscnuerunp. They are one corporate entity. 

Mr. Maciay. Mr. Congressman, I have just been through a long 

‘ase on this. I think maybe I could explain it for you. 

Mr. Harris. I wish you would clear it up. 

Mr. Macuay. The arrangement is as follows: 

There are two partnerships which own all of the aircraft that are 
used. There are five air carriers, which were named in answer to 
Mr. Hinshaw’s question, which lease the planes and operate them. 
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There is one corporation which sells tickets and does advertising, and 
there isa partnership which performs the accounting functions for 
all of the companies. 

The airline companies have agreements whereby the agency is their 
exclusive ticket agent. 

The airline companies and the other companies have agreements 
whereby a partnership performs all of their accounting functions. 

Tie girtines each hae leases with the lessor partnerships of the 
aircraft. 

All of these agreements are and have long been on file with the 
Civil Aeronautics Board, so the Board knows all about it. 

Now, with reference to North American Airlines, Inc., which is one 
of the carriers, the name as it was originally incorporated in 1946, was 
Twentieth Century Airlines, Inc. By simply sending an application 
to the State corporation department in North Carolina, the name was 
changed to North American Airlines, Inc. There is only one entity 
that we are talking about, one corporation, and that is North American 
Airlines, Inc., tod: , 

Mr. Harris. ‘And Twentieth Century is out? 

Mr. Mactay. Twentieth Century Airlines, Inc., is no longer the 
name of this corporation. Twentieth Century Aircraft Co. is a dif- 
ferent entity, it is a partnership that owns these aircraft. 

Mr. Harris. I see. 

Have you seen the table that is carried in the proceedings before 
the Civil Aeronautics Board in docket 6000 ? 

Mr. Mactay. I am sure I have. 

Mr. Harris. Will you look at this and see whether or not it is a 
breakdown of the setup of your organization ? 

Mr. Mactay. Certainly. 

Mr. Harris. Is that a correct description of your organization? 

Mr. Mactay. Not entirely. It is correct in this sense, that this 
covers a greater period of time than any one moment; that is, this 
is not like a balance sheet that sets forth the situation as of a par- 
ticular date. This actually covers the situation over a greater period 
of time and has them all on this piece of paper. 

For example, Standard Airlines, Inc., is shown here. Well, that 
company is no longer Standard Airlines, Inc. 

Mr. Harris. Would you take that and revise it as it should be for 
the correct status of your setup and supply it for the record? 

Mr. Mactay. I will if you lke, but there are no great differences. 
I mean I think I can do it right here quickly. There are no great 
differences. This is substantially correct. 

Mr. Harris. I want it correct. 

Mr, Macray. All right, I will submit one. 

Mr. Harris. It is either correct or it is not correct. 

Mr. Mac tay. I will submit one. 

Mr. Harris. Will you at the same time submit for the record the 
names of the officers of each of these five groups and the entities 
involved ¢ 

Mr. Macuay. Yes. 

Mr. Harris. And will you show what their connection is with each 
of the companies in the group? 

Mr. Mactay. Yes. 


y 
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Mr. Harris. I am doing that to try to get a full picture of your 
setup here because the members of this committee and the Congress 
have been approached on this for a long, long time. It has been a 
very highly controversial situation. We feel the record ought to 
show just what the organizational setup is, with any overlapping 
ownership, and the purpose of such an ingenious operation in ac- 
complishing the things explained yesterday by Mr. Fischgrund. 

(The information referred to was not supplied by the witness.) 

Mr. Wiuui1aMs. Will you yield? 

Mr. Harris. I yield to you because I merely wanted to get that or- 
ganizational setup cleared up. 

Mr. Witt1aMs. I do, too, and I have a couple more questions. I 
believe you said yesterday that North American Airlines was a corpo- 
ration ¢ 

Mr. Fiscuerunp. That is correct. 

Mr. Wiuuiams. As such, I presume that you have a corporate 
charter ¢ 

Mr. Fiscuerunp. That is correct. 

Mr. Harris. Can you supply that for us? 

Mr. Fiscuerunp. Surely. 

(The information referred to was not supplied by the witness.) 

Mr. Witu1ams. North American Airlines has a president, I pre- 
sume ? 

Mr. FiscuGrunp. Yes. 

Mr. WititaMs. Various officers and a board of directors ¢ 

Mr. FiscnGrunp. Yes. 


Mr. HinsHaw. Will the gentleman yield ? 

Mr. WiuraMs. I yield. 

Mr. HinsHaw. I think we had better differentiate, as Mr. Fisch- 
grund has, between North American Airlines, Inc., and North Amer- 
ican Airlines — 


Does the group have a president and a board of directors? 

Mr. Fiscuerunp. I know. I understood Mr. Williams as he meant 
North American Airlines, Inc. 

Mr. HinsHaw. That is the point you have to be specific about, what 
you are talking about in this case. 

Mr. Witxii1ams. You mean North American Airlines, Inc., is a dif- 
ferent entity from North American Airlines group ? 

Mr. Fiscuerunp. Yes; North American Airlines, Inc., is a separate 
corporation. These companies have contracts and operate as an inte- 
grated unit and they 

Mr. Witiiams. What is the status of North American Airlines 
group? Is it a partnership? 

Mr. Fiscuerunp. It is a term that the Board has come to refer to 
these companies as operating together. 

Mr. Wit1aMs. Well, as I understand it, you have sought certifica- 
tion from the Civil Aeronautics Board. Did you seek that certifica- 
tion as the North American Airlines group ¢ 

Mr. Fiscuerunp. That is correct. In effect, the application was 
filed by the North American Airlines, Ine., and it was accompanied b 
an application for the merger of all of the companies in the North 
American Airlines group upon the certification of any one of those 
companies in the group. 
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Mr. Wiitrams. Then, as a matter of fact, when you submitted your 
application, there was no such thing as a corporate entity known as 
the North American Airlines group; is that right ? 

Mr. Mac tay. If you refer to an entity as something in the nature of 
a single corporation or single partnership ? 

Mr. Witu1ams. Corporation or partnership, something recognized 
by law as being a business. 

Mr. Mactray. There is no such entity. All of these companies filed 
an application for a certificate and, at the same time, filed a merger 
agreement saying that if a certificate is granted to the group or any 
one of them, they wanted to merge and be one company. So that it 
is a group of carriers who are joint applicants for operating authority 
from the Board, but it is not a corporation and it is not a partnership. 

There is one of the companies, which is North American Airlines, 
Inc., which is a carrier and which is a corporation and it is that com- 
pany whose charter I understand I am to furnish ? 

Mr. Wiuuiams. Mr. Chairman, this is a little too deep for me. 
I pass. 

Mr. Htnsuaw. Will the gentleman yield ? 

Mr. WitiiaMs. I yield. 

Mr. Hrnsuaw. It seems as though a living body were dismembered 
and one of its dismembered parts made an application and the other 
parts of the body said, “We would be glad to jo. with the main body 
agate aay as, and if you grant a certificate to the right leg”; is that 
right? 

Mr. Mactay. I suppose you could characterize it that way, Congress- 
man. Actually, I don’t think that is quite accurate. 

Mr. Hinsuaw. Well, it looks to me like a complete operating unit 
of itself, the North American Airlines group, and you simply take 
the different departments and set them up as corporations, and then 
take the ownership of the airplanes and the maintenance and set them 
up as partnerships. Then, all of a sudden, although separate, they 
can become one again but they are one to start with except that, legally, 
they are not one; is that correct ? 

Mr. Mactay. I do not believe they were one to start with. 

Mr. Hinsuaw. Not that they were one to start with, but that they 
are one. 

Mr. Mactay. Actually, what I believe you are getting into is legal 
conclusions as to just what these things may prove to be, and of 
course those are questions involved in the current revocation case that 
is in the Court of Appeals. 

Mr. Hinsuaw. I assumed you knew what they are or you would 
not be working for them. 

Mr. Mactay. Well, I do not know all the law, of course, and it 
may turn out that what they have done is quite proper under Board 
regulations. It may turn out that it is not. 

Actually, as you know, these regulations were changed after these 
carriers received their operating authority and it was because of 
this change that this problem arose. Prior to the change in the 
Board’s regulations, there was nothing improper whatsoever in these 
carriers operating as a group this way through common ticket agent; 
that was perfectly legal. 

The Board, on December 10, 1949, changed its regulations and the 
purpose of those regulations was to prevent this kind of operation ; 
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that is, to be sure. At the same time, that would prevent and 
eliminate all aircoach operations in the United States. ° 

Mr. Hinsuaw. May I point out that I have been here a long time 
and I was one of the persons who insisted, several of us insisted, 
that the pilots from the Navy and the Air Force be given a chance 
to fly and to fly on some kind of an operation to prove that it could 
bedone. Now, that was 1945. 

In 1946 these itinerant operators began to get well established. In 
1946 and 1947, I believe Mr. Weiss and Mr. Fischgrund were operating 
in Viking, Standard, and so forth, flying these single airplanes around, 
and they found it convenient, as I say, flying them around to different 
places under letters of registration, and they found it convenient to 
get together under a ticket agency and have the single ticket agency 
sell tickets for the whole group # 

Mr. Macray. That is right. 

Mr. Hinsnaw. Thus getting around any intentions that were ex- 
pressed in the original letters of registration. 

Then the Board discovered that their original regulations had been 
gotten around so they issued some tightening regulations, and that 
is what you are referring to when you say that they practically put 
them out of business. 

They did not put them out of business, but they put them out of 
the business of selling through a ticket agency. 

Mr. Macray. The point I was making, Mr. Hinshaw, was that the 
Board itself knew, I believe, that they did not under their prior regu- 
lations have the right to stop this sort of an operation. 

Mr. Hinsuaw. Wait a minute; just a second, Mr. Lawyer. 

The Board cannot give itself, nor restrict itself, on rights. 

Mr. Mactay. By a regulation. 

Mr. Hrinsnaw. By its own regulations. It has rights by virtue of 
congressional legislation. 

Mr. Mactay. Yes. 

Mr. Hinsnaw. That is a differentiation which I think should be 
made. 

The Board, under its own regulations, granted certain rights, and 
under subsequent regulations may have restricted those rights. 

Mr. Macray. Well, there is on section of the act under which the 
Board would have control of these internal relationships and the use 
of the tickets that you mention, common tickets for different carriers, 
and the common ticket agent for different carriers, so that the agency 
could offer regular service. That is section 412, agreements, and the 
Board specifically exempted these carriers from that provision in their 
old regulations. Later they changed it. 

Mr. Hrnsnaw. That is correct. 

Mr. Mactay. That is all I was saying. 

Mr. Harris. Mr. Rogers? 

Mr. Rocrrs. I have a few questions. I think Mr. Flynt had one he 
wanted me to yield for. 

Mr. Fuynt. Yes, before you get into your questions. 

Mr. Maclay, as I understand it, right at this particular point in the 
questioning, there are a number of corporations, there are a number 
of copartnerships, there are a number perhaps of individual enter- 
prises, proprietorships ? 

Mr. Mactay. No. 
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Mr. Fiynvt. They are all either copartnerships or corporations? 

Mr. Mactay. Yes. 

Mr. Fiynr. Separately, they stand alone; together, they have been 
formed into what you refer to as the North American Airlines group? 

Mr. Mactay. Actually, we never formed them formally into what 
is the North American Airlines group. 

Mr. Fiynr. Do you operate as North American Airlines? 

Mr. Mactay. Yes. We filed agreements under which they operate 
together, and in that way became known generally as the group. 

Mr. Fuynr. Can you answer this briefly, and if you cannot do so, 
I will take it on my own time. 

Why was this done? 

Mr. Macriay. Why was that arrangement done? 

Mr. Frynr. Yes, sir. 

Mr. Macray. I would say the arrangement was done because the 
companies wanted to continue furnishing aircoach service with large 
transport type aircraft, and the only way it could be done within a 
construction of the regulations of the Board was to have the individual 
carriers operate on a substantially irregular basis, but have their 
sales made through the ticket agent to the public. 

Now, whether that is legal under the Board’s regulations, as they 
were changed, or not is the question that is in court today, but that, 
I would say, is the reason. 

Mr. Fiynr. Is that one of the “willful” violations with which you 
have been charged by the CAB? 

Mr. Mactay. Yes. 

Mr. Wuuiams. Would you yield to me for one question? 

Mr. Rogers. Yes. 

Mr. Wiuu1aMs. The tickets, as I understand, are sold through North 
American Airlines group / 

Mr. Mactay. Aircoach System, Inc., is the agency. 

Mr. Wru1ams. Aircoach System, Inc. ? 

Mr. Mactay. That is a corporation, North American Aircoach 
System, Ine., is the ticket agency that sells the tickets to the public. 

Mr. Wittams. Where does the group responsibility come in ? 

Mr. Mactay. You mean responsibility to members of the publie for 
transportation ? 

Mr. Wit1iams. Let me ask you this: Assuming that I should buy a 
ticket from Los Angeles to New York and the ticket should not be hon- 
ored for some reason, or the service was not made available? 

Mr. Mctay. Yes. 

Mr. Wiut1ams. To whom should I look for refund on that ticket ? 

Mr. Mactay. You would go presumably to the same office where you 
got our ticket, the ticket agent; that office would refund you your 
money. 

Now, as to the transportation, if you had your ticket purchased at 
North American Aircoach System, Inc., it could not follow that it 
would not be honored. I mean the ticket. would be honored. 

That is a case that would be purely hypothetical. It is bound to 
be honored. If you buy the ticket there, it would be honored. 

Every ticket that has been sold there has been honored. Just the 
same as if you bought it in any airline or any ticket agency office. 

Mr. Fiscucrunp. Mr. Williams, you could go to any of our sales 
offices to have the ticket refunded or go to the airport and take the 
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flight. We do not do fifteen million dollars worth of business a year, 
we have not carried one million passengers, we have not flown to where 
we have $7 million in consolidated assets, we have not originated air- 
coach just on the basis of a number of companies that operate on an 
ingenious plan to deceive someone. 

On the contrary, we have conscientiously endeavored in the stand- 
ards of our service and in the performance of our obligations to the 
public, as is indicated from all records, originated and developed 
aircoach service which the major airlines in 1948 and 1949, when we 
were doing so, have from the inception said it could not be done. 

We have developed a $80 transcontinental aireoach fare which has 
been adopted, and what I was trying to say yesterday, which I think 
is more important than some of the intricacies here involved, is that 
unless this organization is permitted to have a right of entry and is 
granted a certificate of convenience and necessity as the independent 
and competitive spur, there will never again be presented to the Ameri- 
can people and the Civil Aeronautics Board an opportunity, because 
you just do not have five to ten million dollars worth of equipment, 
an organization that can operate as we do to be able to go out and do 
something and present a true low-cost service. That opportunity 
will never again be presented to the American people. 

We have a number of these entities because they were, from the 
inception, technically in compliance with all the requirements of the 
Civil Aeronautics Board. They operated as they did in order to 
maintain technical compliance with the Civil Aeronautics Board. 

In the meantime, the Civil Aeronautics Board promulgated regu- 
lations which came about as a result of the so-called Goodkind memo- 
randum, which is a staff memorandum that came out at the time of 
the Thye Small Business Committee hearings. 

In the memorandum it was made clear that the way to put these 
independent airlines out of business is to promulgate these regulations, 
and they did. 

We presently have that issue in court, as to the validity of these 
regulations, the entire issue so far as this entire group is concerned, 
now in view before the court with respect to these entities as they 
operate under the regulations. Acocrdingly, I think it would be 
probably advisable if we did not go into the details because it is a 
matter for judicial review which I do not think is perhaps advisable to 
review further here, because our purpose here is not to bring forth 
anything that has anything to do with that matter on appeal but, 
rather, to review what we have done for air transportation in originat- 
ing aircoach, what we propose to do for air ns and the 
one major issue is the right of entry for anybody as a trunkline 
carrier. 

There has never been a trunkline carrier certificated since 1938 when 
the act was passed. We do not think that when it was passed that 
was the intent. We have developed air transportation in aircoach 
which other airlines said was impossible. 

We think that unless we are granted a place in the air transport 
picture, there will never again be an opportunity for somebody who 
is capable to provide such service on a true low-cost basis solely on 
their own feet without any government support, mail help, at all, in 
order to provide what we think the public needs and what air trans- 
portation needs. 
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Mr. WituiAmMs. You may be entirely correct, but I think these ques- 
tions are pertinent to the issue. 

Mr. Rogers. Mr. Chairman, I have a firm commitment at 11:20 
so if Lcan reserve my time I will have to leave now because I promised 
I would be there. 

Mr. Harris. All right. 

Mr. WiuuiaMs. Who sells the ticket to the passenger, North Ameri- 
can Airlines, Inc. ? 

Mr. Fiscuerunp. Its agent sells the ticket. 

Mr. Wiiutams, Its agent sells the ticket. Who furnishes the service 
on that ticket ¢ 

Mr. Fiscuerunp. North American Airlines or one of the other 
carriers. 

Mr. Wiuu1AMs. Well, now, North American Airlines—that is North 
American Airlines, Inc., now, not the group? 

Mr. Fiscuerunp. That is correct. 

Mr. Wuu1AMs. Being a corporation, of course it would be legally 
responsible for any damages that might ensue, I presume; it is a legal 
entity. . 

I think that answers my question. 

Mr. Fiscuerunp. All the companies are covered by insurance on 
the same policy, they are all joint parties insured. The sales com- 
pany, the airline, all of the companies. There is insurance here for 
$100,000 so far as liability is concerned. 

The hulls are covered jointly. I do not know of any case where 
a person asked to have his ticket refunded and it was not refunded. 
He can go to any office of North American System or go to any counter 


in an airport and get his ticket or get his service. 


Mr. WitutaMs. What we are tryinug to do is pinpoint responsibility. 

Mr. Fiscuerunp. There has never been any question, so far as I 
know, with respect to the responsibility for the service of tickets so 
far as North American Airlines is concerned. There may have been 
with others but I do not know of any with respect to us. 

Mr: Harris. Mr. O’Hara? 

Mr. O’Hara. Your various companies and partnerships I suppose 
are managed by the same heads, the same people who run the whole 
show! There has to be a coordination, is that correct ? 

Mr. Fiscuerunp. To some extent that is true. 

Mr. O’Hara. Well, with this conglomeration of groups that you 
have, you would have to have certainly some one or two people that 
directly manage it. They have to in the very situation that you have, 
is that not true ¢ 

Mr. Fiscuerunp. Substantially, that is true. Their ultimate au- 
thority may be subject to veto by reason of the separate entities. Ac- 
tually, the management is pretty well coordinated. 

Mr. O’Hara. Actually, how many of the different companies are 
you an officer in and also, is it not true that you are also a member of 
the partnerships that exist ? 

Mr. Fiscucrunp. Myself personally, I am an officer or director or 
copartner of the companies that own the aircraft, sales organization, 
the maintenance facilities, fiscal and financial. 

Mr. O’Hara. You probably are the operating brains and say-so of 
the joint operation, is that not true? 
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Mr. Fiscucrunp,. Well, the various four partners involved in the 
companies that own the aircraft, maintenance and sales organization 
are advised very closely with respect to all activities of the companies. 

Mr. O’Hara, They are in turn officers or copartners in the general 
arrangements, are they not, along with yourself? 

Mr. Fiscnuerunp. Well, that is correct. 

Mr, O’Hara. Now let me ask you this: 

Ls reference to your flights, you do not go until you have a pay- 
load ? 

Mr. Fiscucrunp. That is absolutely not true. 

Mr. O’Hara. How do you arrange it? That is what I would like 
to know. 

Mr. Fiscuerunp. Flights are set up to go, and they go regardless 
of whether or not there is 1 or 50 or whatever number of passengers 
there may be. 

Mr. O’Hara. Do you have specific times ¢ 

Mr. Fiscuarunp. Specific times for the flights to leave. 

Mr. O’Hara. How is that specific time arranged; by advertising 
flights, or by what arrangement ? 

Mr. Fiscuerunp. That is correct; by advertising the flights to leave 
at a particular time on a particular day. 

Mr. O’Hara. You would advertise in Los Angeles to fly to New 
York on such-and-such a day at such-and-such a time? 

Mr. Fiscucrunp. The advertising does not specify a certain time of 
a certain day. It specifies that you fly between Los Angeles and 
New York at $80 each way on round trip, or whatever the advertising 
may be, to whatever point. 

The person may call up and want a plane on a particular day. 
There is a flight set up on that day. There is a flight set up on every 
day. 

Mr. O’Hara. Then you actually do set up a sort of involuntary 
schedule ? 

Mr. Fiscuerunp. In effect, that is correct. 

Mr. O’Hara. Well, is it not true that a passenger would not buy 
a ticket unless he had some assurance that he was going to leave on 
such-and-such a day and to return on such-and-such a day ? 

Mr. Fiscuerunp. That is exactly correct, and that is exactly why we 
have to set up the exact time the flight is going to leave and when the 
flight is going to return from New York, and that is the way we 
operate. 

Mr. O’Hara. How many flights a month do you fly, say from Los 
Angeles to New York, and how many flights from New York to Los 
Angeles a month or week or whatever way you want to put it? 

Mr. Fiscuerunp. There is a flight by one of the company carriers 
of the North American Airlines group between Los Angeles and Chi- 
cago and New York every day of the month. There may be more than 
1 aday in some periods. There may be 1 or 2 or 3 a day. 

Mr. O’Hara. How long have you been operating in that manner? 

Mr. Fiscuerunp. That has been substantially the way we have been 
operating since the time we first started business at the end of the war. 
However, that flight may be a flight of a different carrier on different 
nights. So that actually, the problem with the Civil Aeronautics 
Board with respect to frequency of operation, there is no contention 
that. any one of these carriers operates too frequently. 
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Mr. O'Hara. That it operates too frequently ? 

Mr. Fiscncrunp. Pardon me. 

Mr. O’Hara. I did not hear the last part of it. 

Mr. Fiscucrunp. The issue on the enforcement matter on the al- 
leged violation is not that any one carrier operates too frequently. 

Mr. Mactay. To correct the record on that, in the enforcement case, 
the compliance case, there is a contention as to whether they have 
charged frequent service by the individual carriers. We contend 
that that is not charged in the case. The Board now contends that it 
is charged in the case, so that is another bone of contention, too, as to 
the individual frequency of the carriers. 

Mr. O’Hara. It is true, is it not, that the so-called irregular carrier 
could operate more economically than the regular carrier with regu- 
lar scheduled flights? That woul| be a statement I am sure nobody 
can disagree with? 

Mr. Fiscucrunp. I am sorry; I think, if I understand you correctly, 
it is not correct. 

Mr. O'Hara. It is not correct. 

Mr. Fiscuerunp. It is much more economical to operate on a sched- 
ule than not to operate on a schedule. 

To operate a multitude of flights for the utilization of equipment is 
economic, 

Mr. O'Hara. Take the instance that I have in mind, where an irreg- 
ular carrier waits until he has what he considers a sufficient payload. 
The scheduled carrier has to go whether he has a single passenger or 
single ounce of mail where he has a filed flight schedule, is that not 
true? 

Mr. Fiscucrunp. Mr. O’Hara—— 

Mr. O’Hara. Whether it works out that way, I do not know. 

Mr. Fiscnerunp. There has been a lot of conversation about non- 
scheduled carriers going when they have a full load. I do not think 
it is generally true, but so far as North American Airlines in the North 
American group is concerned, the flight goes regardless of whether 
there is one or a full load, and always has. 

We have gone out with many flights with a very small percentage 
of load factor, the same as any scheduled airline goes; if the flight 
says it goes, it goes. If a passenger has a ticket on that flight, it will 
go, and the contention that the nonscheduled airlines, North American 
Airlines, can operate more easily or more economically because they 
do not have to go if they do not have a payload is a myth. We go 
whether there is a load or not. 

Mr. O’Hara. How far in advance do you announce the setting up 
of a flight? 

Mr. Fiscuarunp. It is set up generally about a month in advance. 
Passengers can be taken care of on any day between the points that we 
serve. 

Mr. O'Hara. That is all, Mr. Chairman. 

Mr. Wiiu1ams. Mr. Dolliver? 

Mr. Doturver. It is at that point of scheduling regular flights that 
you got into trouble with the CAB, is it not? 

Mr. Fiscuerunp. Mr. Dolliver, our only chance to be able to operate 
reasonably economically, and to be able to operate and provide a serv- 
ice, is to have a sufficient number of flights so as to provide a service, 
and by the utilization of equipment operate economically. It was 
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our aim from the inception when, shortly after the end of the war, I 
first got involved in the airline business and we had the concept that 
there was a need for aircoach service, that we wanted a certificate of 
convenience and necessity; that we wanted to prove the economic 
feasibility of aircoach, and we undertook to prove the economic feasi- 
bility of aircoach and we initiated $90 fares and 80 fares, and we had 
to operate with sufficient frequency in order to get the public to buy a 
ticket, knowing they could come back. 

To do that, there was a number of companies set up in order to 
maintain the compliance with the requirements of the Civil Aero- 
nautics Board. This was before they changed the regulations, 

We undertook to do this, and demonstrated, as I pointed out in my 
testimony yesterday, before the Senate Interstate and Foreign Com- 
merce Committee, when I said I thought that was the future of it; 
that we had operated when the other airlines were asking for more 
subsidy and losing money. 

The presidents of most of the companies came in and said they could 
not do it. We continued to do it and they finally have come around 
to do it. They came around first to $110, coast-to-coast, and other 
comparable fares. That was in 1950. 

Then, a couple of years later, they came around with a $99 coach 
fare, which we originated years before that. Now, only a few months 
ago, last September, they initiated a $80 coast-to-coast coach fare, 
which is our exact transcontinental coach fare. 

They did not come from $99 to $90 to $85, but they came down to 
our exact fare. We say today that we are the only substantial inde- 
pendent passenger common carrier in the United States. 

We have filed a request for a certificate of convenience and neces- 
sity, and I do not believe any of the other independents have domesti- 
cally for passenger service. We say that without the competitive spur 
that we have initiated aircoach, true low-fare aircoach will not be 
preserved in the United States. 

We do not think that the Civil Aeronautics Act enacted in 1938 
was intended to bar anybody else from getting into trunkline service. 

Mr. Dotxtver. How long were you in business before you were 
charged with violations? 

Mr. Fiscucrunp. We were in business about 3 years initially be- 
fore we were charged with violations by the Board, the Board hav- 
ing full knowledge of our operations. 

Mr. Doturver. What are the specific violations you have been 
charged with ? 

Mr. Mactay. In the compliance case, the Board has charged us 
with issuing tickets without the name of the carrier that actually does 
the carrying printed on the ticket at the time of issuance. That is a 
regulation that was adopted in 1949. 

hey have also charged us with operating through a common 
ticket agency, which is a violation of the regulations. 

They have also charged the group as operating regularly, holding 
out regular service, through the common ticket agent. 

In addition, they have charged control of the whole group by the 
individuals that have been mentioned here. 

That, substantially, is the case. 

Mr. Dotxiver. What penalties are provided for the violation of the 
act that you have suggested ? 
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Mr. Mactay. The Civil Aeronautics Act has two types of penal- 
ties. 

In title IV, which is all of the economic regulation, which is what 
we are concerned with, there is no civil penalty provision but there 
is a provision that there can be criminal penalties: namely, a mis- 
demeanor by reference of an economic violation to the Department of 
Justice, and there can be misdemeanor penalties imposed; that is the 
only penalty that can be imposed for this kind of violation. 

Mr. Dottiver. Has your group ever been suspended or ordered to 
desist ? 

Mr. Macray. This group has never had such an order until issuance 
of the order which is now in court. 

Mr. Dotuiver. What does that provide, in substance ? 

Mr. Mctay. The order that came out of the Board in that case would 
revoke the operating authority of each of the carriers in the group 
and would direct the individuals to cease and desist from engaging 
in air transportation and from violating section 408 of the act, which 
is the control section. 

Mr. Dotiiver. Well, is it fair to say that your violations, or alleged 
violations, have been of the economic section rather than the operating 
section? Iam referring now to safety. 

Mr. Mactay. So far as safety is concerned, I think it should be 
made very clear here that there is no question of safety, there has 
been no question of safety. The Board recognizes that our safety 
as ce yi and is as good as anyone in the industry, so far as 
I know. 

The Civil Aeronautics Administration has given us a letter which 
states that there has never been a violation of any of the carriers in 
the North American groups since any of those carriers have been in 
the group, so the only problem involved, the only violations charged 
are purely economic. 

Mr. Dotuiver. I would like to make this observation for the record : 

I think there is some confusion in the minds of the committee, there 
certainly is in mine, as to the precise legal setup under which you are 
operating. I think that is a very confused picture. 

I recall the chairman of the committee asked you to amplify the 
diagram or exhibit which he handed to you to the end that we can 
better understand the precise legal situation under which you are 
operating. It would be of value to the committee, and perhaps to you, 
to clarify that situation. 

Mr. Mactay. We will do that. 

Mr. Dotutver. That is all, Mr. Chairman. 

Mr. WiiuiaMs. Mr. Flynt? 

Mr. Fiynt. This question might properly be answered by Mr. 
Maclay, Mr. Fischgrund, but if you wish to interrupt, feel free to do 
so at any time. 

_ The charges containing the alleged violations were served on you 
in & proper procedural manner, is that correct ? : 

Mr. Macray. Yes. 

Mr. Fiynt. Were they of such definiteness and clarity that you 
could either admit or deny each alleged violation ? 

Mr, Mactay. I believe so. 


Mr. Frywnr. Did you admit or deny, well, about how many alleged 
violations were there ? 
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Mr. Mactay. Well, I would say probably about five. 

Mr. Fiynv. All right, sir. 

Did you admit or deny all five? 

Mr. Mactay. As in most cases where there are facts alleged against 
you, and they allege that those facts constitute a violation of some 
provision of law, you admit and deny the facts and you do not admit 
usually the legal conclusion. 

Mr. Fiynt. In other words, this was similar to a demurrer ? 

Mr. Macray. I would say that an administrative agency pleading 
is substantially that; that is, assuming you are admitting the facts. 

Mr. Fiynr. Proceed. 

Mr. Mactay. In this case, what we did was admit, I would say, 90 
percent of the facts pleaded. There was no great factual issue in this 
case, there were only, really, legal questions. 

Mr. Fiyntr. When were these charges containing the alleged viola- 
tions prepared by the Civil Aeronautics Board and served ¢ 

Mr. Macnay. You say when were they prepared? They were 
served on us early in March 1953 and presumably prepared some time 
prior to that. 

Mr. Fiynr. March 1953. How long had this type of operation been 
going on? 

Mr. Mactay. This has been going on since 1950. 

Mr. Fiynt. Approximately 3 years? 

Mr. Macray. About that. 

Mr. Fiynr. Was there anything new that developed during the 
latter part of 1952 or the early part of 1953 that had not been going 
on before? 

Mr. Macray. Only that I believe people became more interested 
in getting rid of North American Airlines. 

Mr. Fiynvt. That is not exactly what I meant. 

Mr. Macray. No; I do not think there was any change. 

Mr. Fiynt. What I am getting at is this: 

The modus operandi was the same during 1950, 1951, 1952, and 
1953 ? 

Mr. Mactay. I think there were no changes. 

Mr. Fiynt. The main change was that you began to have more 
passengers ? 

Mr. Maciay. Well, the business increased although there was also a 
very substantial operation during 1950, but there was no change in 
the modus operandi. 

Mr. Dotutver. Will the gentleman yield? 

Mr. Fuiynv. I will yield. 

Mr. Dotirver. As I understand the ruling that was made in the 
general case with respect to all nonscheduled airlines, the Board has 
now provided that there can be 10 operations in what period? 

Mr. Mactay. In a month. 

Mr. Dotutver. Ten regular scheduled operations in a month for the 
so-called nonscheds, except that your group was singled out and denied 
any such ? 

Mr. Mactray. We were singled out on the basis that our operating 
authority had been revoked and the case was pending in court, so they 
excluded us from docket 5132. However, I would like to point out 
that what was granted in 5132 is not at all what we are after or what 
we think is the important question. 
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Docket 5132 changed irregular carriers from having to operate 
on an irregular spasmodic basis to permitting them to have 10 flights 
on a regular schedule basis per month. It did not increase their 
operating authority, and I would like to port out that the total 
operations, the whole nonsched industry insofar as common carriage is 
concerned, amounts to about 1 percent of the certificated industry so 
that even though Docket 5132 is a step in the right direction in the 
sense that it helped the nonscheduled carriers to some extent, it has 
no impact on competition or right of entry in air transportation. 

Mr. Doxurver. Those 10 flights per month now that are permitted 
are between fixed points ? 

Mr. Mactay. That would mean that any individual carriers could 
operate 10 flights between any 2 points that it might select, and 
not just 2, but rather any 2. 

Mr. Dotiiver. You say the reason the Board gave for excluding 
this group which you represent, North American, was that you were 
already in suspension. When did that suspension take place and what 
was the reason for it ? 

Mr. Mactay. That is the revocation order that I previously referred 
to that is now in court. 

Mr. Doiutver. When did that take effect ? 

Mr. Macriay. Early September, I think, 1955. 

Mr. Do.uiver. September 1955? 

Mr. Mactay. Yes. 

Mr. Dotiver. Very well. 

What was the basis of that suspension or revocation? 

Mr. Mactay. That was a revocation order and it is the order that 


I referred to earlier in this toon as having been issued on the 


basis of what I have already described, namely, the ticketing require- 
ments that I mentioned, the common agency, and so forth. 

Mr. Dotiiver. Thank you. 

Mr. Mactay. It is entirely economic. 

Mr. Dotitver. Yes. 

Mr. Fiynt. Has the Civil Aeronautics Board ever charged any one 
of your companies with hazards of flying ? 

Mr. Fiscnearunp. No, it has not. 

As I said yesterday, none of the companies in the North American 
Airlines group has since they have been identified with that group 
ever had a CAA violation filed against it. 

Mr. Fiynr. I think I was absent during most of your testimony 
yesterday, and that is why I asked that. 

Mr. Mactay. The Board has gotten some inquiries on the North 
American case and I have seen several copies of a letter which they 
have been sending out to various people who have written in. I can 
put this in the record, or read it if you wish. 

Mr. Fiynt. If you will, please put it in the record, because we 
have just a minute or two. 

Mr. Mactay. It says: 

The Board’s action regarding North American Airlines, to which your letter 
refers, involved no issue as to the quality of North American’s service, the level 


of its fares, or the safety of its operations, nor was any question presented 
concerning free enterprise in air transportation. 
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(The letter referred to follows :) 


CIvi. AERONAUTICS BOARD, 
Washington, January 5, 1956. 
Mr. HERBERT BARCHOFF, 
Chairman, National Association of Independent Business, Inc., 
35 West 53d Street, New York, N. Y. 

DeaR Mr. Barcnorr: The letter of December 27, 1955, signed by you and 
Mr. Pennybacker and addressed to the Chairman, concerning North American 
Airlines, has been referred to this office for reply. 

The Board’s action regarding North American Airlines, to which your letter 
refers, involved no issue as to the quality of North American service, the level 
of its fares, or the safety of its operations, nor was any question presented 
concerning free enterprise in air transportation. Rather, the Board’s decision 
was the culmination of an enforcement proceeding involving numerous alleged 
violations of the Civil Aeronautics Act and the Board’s regulations, primary 
among which was a charge that 4 large irregular carriers, 4 individuals, and 
5 other non-air carrier respondents had unlawfully combined to provide sched- 
uled air service under the name of North American Airlines in violation of 
the act. At the conclusion of the proceedings, which took over 2 years to 
consummate, the Board issued its opinion and order revoking the operating 
authority of the carriers involved and taking other corrective action. I be- 
lieve you will find the reasons for the Board’s action as stated in the enclosed 
opinion to be self-explanatory. 

While the public interest may be injured to some extent whenever a tech- 
nically qualified company is required to terminate or curtail its operations, 
the Board must consider whether the public interest will not be injured much 
more seriously if the violations are sanctioned. The Board here found that 
in view of the magnitude and flagrant nature of the violations committed by 
the participants in the North American combine, the Board could not, con- 
sistently with its duties and responsibilities under the Civil Aeronayties Act, 
countenance or condone such violations. We are convinced that no order short 
of that which the Board entered would be sufficient to assure compliance with 
the law and continued adherence to the regulatory system for air transporta- 
tion established by the Congress. 

For your information, the North American group has sought judicial review 
of the Board’s order, which action is presently pending before the United 
States Court of Appeals for the District of Columbia Circuit (North American 
Airlines v. Civil Aeronautics Board, Case No. 12858). The North American 
operations are continuing pending review by virtue of a stay of the effective 
ness of the Board’s order granted in part by the court and in part by the 
Roard itself. 

We appreciate receiving your views concerning this matter. 

Very truly yours, 
FRANKLIN M. STONE, 
General Counsel. 


Mr. Fiynr. Did these charges come as a surprise or did they 
come after the result of extended conferences between you and the 
CAB examiners ? 

Mr. Mactay. I cannot say that these charges came as a surprise 
to me. I am close to the Board, I talk with the sta‘f a lot, I know 
pretty much what they think, and I cannot say that I was : urprised. 

Mr. Fiynt. You mean the staff of the Civil Aeronautics Board? 

Mr. Mactay. Yes. 

Mr. Fiynr. The investigation which resulted in the filing of de- 
finitive charges had been continuing over a period of months prior 
to the service? 

Mr. Mactay. That investigation is entirely an internal investiga- 
tion of the Board. We have nothing to do with that and do not know 
that it is going on. 

I understand that they have been investigating us for probably 
2 years. 
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Mr. Fiynt. And the penalty imposed by the Board, they gave 
you hearings as provided by law ? 
~ Mr. Mactay. Oh, yes. 

So far as the enforcement case is concerned, we had hearings. 

Mr. Fiynt. As I understand it, the powers of the Board include 
the issuance of compliance orders, they extend to temporary sus- 
pensions, or they extend to what amounts to a death sentence saying 
that there will be no more flights? 

Mr. Mactay. They have those authorities if the facts support 
them. 

Mr. Fiynr. The action taken by the Board amounted to a death 
sentence for the operating companies of the North American group ? 

Mr. Mactay. Exactly; not only that, but as a result of their find- 
ings in this case, they have denied us every certificate application 
that we have filed on the grounds that we are unfit because of these 
violations, and actually, the result of their order is that these individ- 
uals would never be able to get a certificate of convenience and neces- 
sity from the Civil Aeronautics Board. 

Mr. Fiynt. This next may have already been submitted and made 
a part of the record. If it has, forget it, and if it has not, I would 
appreciate an answer. 

Can you obtain and submit for the record a verbatim list of the 
charges and a verbatim opinion handed down by the Board in which 
they reached their conclusion ¢ 

Mr. Mactay. I will submit then, to you, the charges that they filed 
against us, the piece of paper they filed against us, and their opinion. 

Mr. Fiynt. And, of course, the results of that opinion, being the 
direct cease and desist order. 

Mr. Mactay. That will all be in their order. 

(The information referred to was not supplied by the witness.) 

Mr. WiiurAMs. Mr. Fischgrund, I have a few questions I would 
like to ask you about your operations, 

First, before I get into that, let me state to you that whether the 
North American group has operated legally or illegally, properly or 
improperly, I think that the list of “firsts” that you gave us in your 
original statement is a good indication that you have, in spite of all 
your troubles, made a very distinct contribution to civil aviation. 

That in itself, of course, I realize, does not necessarily justify the 
Board in granting everything that you are asking of the Board. How- 
ever, I think you are entitled to a measure of consideration on that 
account. 

Now, at the present time on your regularly scheduled flights, what is 
the smallest city that you serve ? 

Mr. Fiscuerunp. Probably Miami. 

Mr. Witii1ams. Miami? 

Mr. Fiscuerunp. Yes. 

Mr. Witur1ams. You have an application, as I understand it, for 
certification of regular flights to serve some 21 cities; is that right? 

Mr. Fiscuerunpv. That is correct; and such other cities as the Board 
may direct. 

Mr. Witu1ams. You mean intermediate points? 
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Mr. Fiscuerunp. Any other smaller cities which the Board may 
direct. We, by our application, proposed that we would serve any 
other cities other than the 21 which the Board specifies. 

Mr. Wuui1aMs. That is in your application for a certificate of con- 
venience and necessity ? 

Mr. Fiscuerunp. That is correct. 

Mr. Witiiams. At the present time, how do you acquire your air- 
craft: through each individual corporation or as a group? 

Mr. Fiscucrunp. No, the aircraft are owned all by Twentieth 
Century Aircraft Co. 

Mr. Wituiams. Twentieth Century Aircraft Co. ! 

Mr. Fiscucrunp. That is right. They are acquired from wherever 
you can buy them. Our D¢ _6Bs were purchased from Douglas Air- 
craft Co. and we have 3 for delivery this year from Douglas “Aireraft 
Co 

Mr. Wittiams. What is the average age of your aircraft? 

Mr. Fiscuerunp. Our DC-6Bs were purchased in, we took delivery 
of 1, 1954 and 1 in 1955. The DC—4s have an age that is about 10 
years old. Most of the DC-4s flown by very many of the certificated 
carriers are about the same age. 

Mr. WitiiAMs. Do you have any difficult in purchasing aircraft? 

Mr. Fiscucrunp. We do. We have been trying to purchase aircraft 
recently and we find that it is quite difficult. 

Mr. Witi1ams. What causes that difficulty, Mr. Fischgrund? 

Mr. Fiscuerunp. Well, starting from the time that we first 
attempted to purchase our DC-6Bs, priorities were required, and 
when we placed our initial order it was referred to a joint priorities 
board which has representatives of various administrative agencies in 
Washington on it, the military and all the other agency “heads or 
members on that committee who had to approve our purchase. 

The member of the Civil Aeronautics Board that was on that com- 
mittee disapproved, and since it requires unanimous approval, our 
initial order for Douglas aircraft had to be held up until there were 
no longer any priorities required. 

Mr. Witttams. What was the reason given by the CAB for their 
disapproval ? 

Mr. Mactay. They never gave a reason. 

Mr. Fiscuerunp. They never gave a reason. 

You can imagine, if I may digress a moment, as to how we felt 
when we came back from the service and worked as we did and put 
together some profits and ordered $2.6 million worth of aircraft and 
asked the Government to approve the priorities on them, and had them 
committed for the civil reserve fleet, and all our aircraft are, whereas 
the Swiss and Air India and a great many airlines were buying and 
had security approval for aircraft. 

The Government said that no, we will not permit you to have 
priority or to be able to buy the aircraft. 

Mr. WittiAMs. Do you feel that the position taken by the CAB in 
refusing you that priority was an arbitrary position ¢ 

Mr. isc ‘HGRUND. I certainly do. I felt at the time and still do 
that it was highly arbitrary and highly unwarranted. 

Mr. Witu1ams. Was that the CAB, or some other agency ? 

Mr. Fiscuerunp. I believe that was the Air (¢ ‘coordinating Com- 
mittee, which consisted of representatives of the military 
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Mr. Mactay. I am sure you are familiar with the Air Coordinating 
Committee, and I believe that is the committee that did it. I think 
there are about 8 departments of Government represented, the State 
Department, military, Civil Aeronautics Board, and so forth. I do 
not recall them all. 

Mr. Hinsnaw. You certainly know that they do not have authority 
at all. 

Mr. Mactay. They did at that time. 

Mr. Hrinsnaw. No, they have never had that authority. It was 
in the War Production Board. The War Production Board, I be- 
lieve, was practically abandoned within a few months after the war 
was over, and surplus aircraft were freely offered on the market at 
that time, so much so that the manufacturers were complaining that 
they might not be able to get back into busines again because of the 
second-hand planes. 

Mr. Mactay. With reference to this matter, Mr. Hinshaw, I han- 
dled it and filed some of the papers over there to secure the aircraft 
and we were denied them. 

Mr. Hinsnaw. At what time? 

Mr. Fiscuerunp. During the Korean war. There was an Air 
Priorities Control Board, a coordinating committee that had repre- 
sentatives of the military. 

Mr. Hinsuaw. If you are talking about the time of the Korean 
war, that was a wholly different thing than the time which has been 
discussed. As I understand it, that was following immediately 
upon the heels of the Second World War, and you were already in 
business, were you not ? 

Mr. Fiscuerunp. That is true. That is when we ordered aircraft 
from Douglas, at the beginning of the Korean war. 

Mr. Hinsnaw. Nobody could get them. 

Mr. Fiscuerunp. The priority was available to every airline in 
the United States that wanted them, or any foreign airlines. It was 
approved and the priority board approved by my direct knowledge 
from Douglas Aircraft Co., which was amazed because of our dis- 
approval because they said even ARAMCO was approved. 

Mr. Hinsnaw. That is a period in which we would have to re- 
examine the circumstances. 

Mr. Wituiams. That was in the past. 

Do you have any difficulty now in obtaining aircraft ? 

Mr. Fiscuerunp. No, not in ordering new aircraft; no. 

Mr. Wiruiams. I quote from an editorial that appeared in the 
Aviation Week magazine, July 25, 1955, issue, in which they make 
this charge against North American: 

North American was interested only in the high density traffic routes where by 
price cutting, it could skim some of the cream from the existing air transport 
market. It has no responsibility to serve less profitable points that are part 
of the “public convenience” responsibility shouldered by certificated airlines. 
And North American displayed no interest in serving anything but the richest 
route segments. 

I presume, of course, that you would take exception to that? 

Mr. Fiscuarunp. Yes. 

Mr. Wits. I do not think that that requires any comment ex- 
cept in this sense: assuming that your exceptions should be well 
taken, then how can you operate profitably when you charge a third 
less than other carriers? 
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Mr. Fiscnerunp. Let me first cover that point, if I may, for just 
a moment. 

Mr. Harris. Would the gentleman yield? 

Mr. WuuiaMs. Surely. 

Mr. Harris. Is there anything in this that would have any effect 
on the case pending in the court case mentioned earlier in the hearings 
you did not want to discuss? 

Mr. Fiscuerunp. No, absolutely not. 

Mr. Harris. All right. 

Mr. Fiscuerunp. There is the frequent argument that North Ameri- 
can flies the rich major cities. If you have a limitation of the number 
of flights, it is only natural that you fly between major cities and dis- 
tant cities. 

We advanced the proposition a long time ago that aircoach was 
feasible between all cities of any reasonable size. We do not just fly 
coast to coast. We fly traffic in a considerable amount between New 
York and Chicago, Los Angeles, Dallas, and the various other points 
which we serve. However, with the limitation of the number of flights, 
in order to maintain an economical and efficient operation, it is neces- 
sary to fly obviously between such distant points. 

However, aircoach service generally, at the time that we pro- 
posed it, we were operating successfully, was stated by the major air- 
lines as being uneconomic between any points. 

Mr. Wiis. In that regard—— 

Mr. Fiscuerunp. I just wanted to cover a couple of other things 
on that. 

We propose service between 21 major cities. Our aircoach auto- 
matically has about the same range for the average passenger as the 
major airlines who said that aircoach was not feasible, and the only rea- 
son we would operate was because we skimmed off the cream. 

As we have said previously, aircoach is practicable between any 
cities of reasonable size. Los Angeles-San Francisco has resulted in an 
increase of air travel manyfold. It is only 320 miles. The major air- 
lines claim that they serve some of the small cities that are uneco- 
nomical. If you ae cei on page 15 of the brochure I presented yes- 
terday, you will observe that only eight-tenths of 1 percent of their 
revenues come from cities having traffic of less than 775 people per 
month. 

Now, if there are in some cases, such as is the case with the local 
service carriers, and if there are some cities on the other airlines, 
points which are not economical for them to serve, then perhaps they 
should get subsidy, but in the case of the major airlines that is very 
rare and there are very few such points. They have in fact discon- 
tinued service between 42 points in the last 414 years because they did 
not desire to continue giving service. Every point they serve is a 
point which they asked to serve. 

Aircoach, as we have said in testimony before the Senate Small 
Business Committee and many other places, is economically sound 
between cities of any reasonable size. 

Now, you ask how we can operate economically charging a third less. 
The answer is very simple; it is simply that we put more seats in the 
airplane. Fifty-six seats, as major certificated carriers do, if you put 
a third more seats in the charge is a third less and you turn the saving 
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over to the passenger and you have an aircoach operation; that is the 
sum and substance of it. 

Mr. WituraMs. The aircoach price is the same all over? In other 
words, do all the airlines charge the same aircoach prices? 

Mr. Fisucnerunp. No, they certainly do not. 

Mr. Wiu1aMs. Are your prices lower than theirs? 

Mr. Fiscuerunp. Our price presently is not. It is between some 
points slightly, but generally aircoach fares are not the same. Most 
aircoach fares are in excess of 4 cents a passenger mile, but our trans- 
continental excursion is $80, which is 3.2 cents, which was in effect 
for many years prior to last September when the major airlines copied 
our identical 3.2 cent transcontinental fare. The fare between other 
points where we do not provide service is about 4.3 cents a passenger- 
mile. It is considerably more. There is also generally only midmght 
coach flights or late night coach flights between many of the points we 
do not serve, whereas, on the points we do serve, and almost only on 
the points we do serve, is where you find their daylight coach flights. 

Mr. Wiiu1aMs. I think you are probably right about that. 

Mr. Fiscucrunp. It is interesting to note that as soon as we start 
to serve a point or provide more service, you immediately have the 
major airlines coming up with daylight coach service. 

As a matter of fact, I was told that in Dallas, American Airlines 
had never advertised a coach flight until we started going there some 
years ago. It is just an example of what I am attempting to present 
to the committee of what we have done in the development of aircoach, 
which we think is the most substantial advance that air transportation 
has had since the act was passed, and if we are not in business as a 
competitive spur, aircoach, I do not think, will remain as a true low-cost 
aircoach service in the future. 

Mr. Wit11ams. Does Eastern Airlines, for instance, put the same 
number of seats in their aircoaches that you do, in the same type 
aircraft ? 

Mr. Fiscucrunp. I should be able to answer that because we own 
5 of the DC—4’s that Eastern flies in their aircoach service, but I 
think it is 76 or 72. We have 80 in a DC+4. It is a different con- 
figuration. 

You see, we do not have—there is just as much room so far as the 
seats are concerned, and for the passenger, but we use the entire B 
compartment, which is used for cargo or something else by other 
airlines. Our interior configuration is all the way up to the bulkhead 
behind the cockpit. 

Mr. Witt1ams. How much baggage weight do you allow per passen- 
ger? 

Mr. Fiscuerunp. Over 40 pounds there is an excess charge. We 
do not have any limit unless it is completely unreasonable. 

Mr. Hiysnaw. Unless what? 

Mr. Fiscucrunp. We do not have any limit, the same as the certifi- 
cated lines. 

Mr. Hinsuaw. Wait a minute, they have 40 pounds allowance. 

‘ Mr. Witu1ams. He said 40 pounds and excess over that is charged 
or. 

Mr. Hinsuaw. They have a distinct limit of 40 pounds. How 
much I have paid in excess baggage, I do not know. 
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Mr. Wuu1ams. What is the maximum gross weight load that can 
safely be carried by a DC-4? 

Mr. Fiscuerunp. The maximum gross weight of our DC-4’s, with 
they type of engines we have? 

Mr. Witu1aMs. I presume all DC-4’s—— 

Mr. Fiscucrunp. Are the same. 

Mr. Wuu1aMs. Are designed to carry a certain maximum gross 
load ? 

Mr. Fiscuerunp. That is substantially correct. There are some 
differences, depending upon the type of engines. The maximum gross 
weight of our DC+4’s, and those I believe of all the certificated car- 
ries, because I believe we all have the same type of engines today, is 
73,000 pounds, with 80 passengers, and a lot more than 40 pounds of 
baggage and enough fuel to go between Los Angeles and Chicago, for 
example. You cannot overgross the airplane. 

The DC-6B, our maximum gross weight is 103,000 pounds, the same 
as all the other DC-6B’s. You just cannot overgross the airplane 
hardly with passengers and have plenty of reserve. The number of 
passengers from the safety standpoint, number of passengers does not 
affect the safety of the operation because you just never overgross an 
airplane. 

In other words, you are just as safe with 80 passengers as you. are 
with 20 passengers, if you have the difference in weight made up in 

‘argo or plaaiintne else that is very heavy. Nobody overgrosses the 
airplane. 

The passenger problem is one of space. We use the B compart- 
ment, so we have adequate space for 80 passengers. 

Mr. Hinsnaw. May I ask one little question here? 

Mr. Wiixtams. Yes. 

Mr. Hrnsuaw. You say that the DC-6B cannot be overgrossed with 
passengers and baggage nonstop from where to where? 

Mr. Fiscuarunp. Well, that is an overstatement. Certainly any 
airplane can be overgrossed. You just do not overgross an airplane. 

Mr. Hrnsuaw. Between where and where, between New York and 
Los Angeles, for instance ? 

Mr. Fiscuerunp. You could go between Los Angeles and New York 
on a DC-6B with adequate gas without overgrossing the aircraft, but 
you cannot come back with normal winds. 

Mr. Hinsuaw. With an allowance for an alternate and an hour of 
extra fuel and so on? 

Mr. Fiscuerunp. Absolutely. 

Mr. Hinsuaw. I am just curious to know. 

Mr. Fiscuerunp. Yes. 

Mr. HinsHaw. You say you cannot go in the reverse direction from 
east to west ? 

Mr. Fiscuerunp. Not with prevailing winds. You cannot go from 
from New York to Los Angeles with a full load with adequate gaso- 
line. You may on many days and many times, but with prevailing 
winds you cannot. 

Mr. Hinsuaw. Can that be calculated in advance of the flight ? 

Mr. Fisnerunp. Yes, for a particular day. 

During the summertime it is possible a great deal of the time to go 
nonstop, but during the winter it is not. 

Mr. Hinsnaw. How far can you go in a DC with 80 passengers 
and their baggage, assuming some excess baggage, and also the werght 
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of the additional seats over the standard configuration and your allow- 
able gasoline load for the flight, an alternate and an hour’s fuel? 

Mr. Fiscuerunp. I would like to figure it out and submit it to you. 
[ would make an estimate of a range allowing for that of something 
over 2,200 miles. 

I would like to submit a breakdown and have our operations do that. 

Mr. Hinsuaw. It is not that important because we can get it from 
the CAB or the CAA, either one. 

Mr. Fiscuerunp. The range, as I compute it in my mind, would 
come out to 2,200 miles. 

Mr. Hrnsuaw. But you are short of New York? 

Mr. Fiscucrunp. Yes, it isshortof New York. It will vary slightly, 
depending on the empty weight of aircraft which I am using from 
memory, and calculating while you were talking. 

Mr. Witu1ams. You mentioned that you put about 80 seats in a 
DC-4. Approximately how many do you put in the DC-6B? 

Mr. Fiscuerunp. One hundred and two in a DC-6B. 

Mr. Witutams. One hundred and two? 

Mr. Fiscuerunp. Yes, sir. 

Mr. WriuuaMs. Is that the latest model, the largest aircraft that 
you use? 

Mr. Fiscnerunp. That is right. 

Mr. Witit1aMs. I do not want to keep you too long but I do have 
a couple more questions that I would like to ask. 

You have made an application for certificates to serve 21 cities, I 
believe. You stated a few minutes ago that was also predicated on any 
intermediate points that the CAB might require you to serve. 

Would you be willing to serve any of the small cities or do you 
believe you could ? 

Mr. Fiscugrunp. We certainly would. 

Mr. Hinsuaw. Such as El Dorado, Ark. ? 

Mr. Harris. I am interested in that myself. 

Mr. Mactay. There is this problem: 

You see we do not ask for any subsidy. We feel that at least there 
should be some airlines that carry passengers, all of whose revenues 
are dependent on passengers. There is this problem: Obviously you 
could take any airline and by requiring it to serve enough points 
that had very few people, you could make it a very difficult operation ; 
there is no question about that. 

But the Board would have authority to put additional points on a 
carrier within the reasonable limit of the carrier’s ability to return a 
reasonable profit on its operation, and to that extent they might give 
us points and we would be glad to accept such points. Feeders serv- 
ing only such points need subsidy and should continue to receive it. 

Any carrier that. has points that cannot otherwise be served, even 
with the rest of the operation contributing to it, obviously requires 
subsidy. Such an operation without subsidy would not be practical. 

Mr. Hinsuaw. You can come down to the case where the airline 
operation is practically the same, no matter who conducts it, but it 
depends on how many short stops you have to make, the losses of 
which have to be offset by the profits of another operation. 

Mr. Macuay. There is a great deal to what you say. I do feel this; 
that we feel that the more low-cost operation there is, the more coach, 
the more people travel over your major routes and also grading down 
on all routes. But the more air transportation you have in your 
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major routes, your big points everywhere, the more that goes down 
and helps the feeders because the purpose of the feeders originally 
was to feed into and out of major pone, The more of this air trans- 
portation you have, the better off are all segments of the industry, 
including the feeder segment. 

Mr. Fiynt. Will the gentleman yield? 

Mr. WituiaMs. Yes. 

Mr. Fiynt. Do you have any estimate of savings that would be 
effected to the sate if this 21-city application should be granted / 

Mr. Fiscucrunp. I have a study that was made. 

Mr. Fiynt. Would you like to give it or would you like the privi- 
lege of submitting it for the record ? 

Mr. Fiscuerunp. I would like to submit it for the record. 

Mr. Mactay. This is a study that sets forth the savings in fares 
between North American’s proposed 21-city operation and the fares 
that would be paid on the basis of fares now in effect by the other 
carriers. 

Could that be put in the record ? ' 

Mr. Fiscncrunp. That shows a savings of $100 million per year. 

(The matter referred to follows:) 


Summary—Savings to 21 cities applied for by NAA 





Year 1954 Savings, NAA fare 






































over— Total savings to— 
Coach Ist-class | Day coach | Ist-class Coach Ist-class 
Passengers | passengers fare fare passengers | passengers 
ATLANTA 
noe na cuits 516 5, 658 $26. 40 $65. 20 $13, 622 $368, 902 
BO aD hid ws visemes 798 3, 786 30. 10 70. 95 24, 020 268, 617 
IE cin nacardh oKienkdqnoiansemmaintedl OOD bési des oun 97.90 bossessce +64 50, 102 
Be deck sdcawiencs ysbthes uses ae 1, 032 Se teacianaboel BE, etuin rat 24, 458 
BE is nokknevinnicn itipn tan aageee mses. ts ees Ss ££ ik 34, 324 
RT cama diipanannceick 3, 604 10, 415 5. 85 26. 25 21, 083 273, 394 
kidd ide ree adie 3, 320 6, 401 14. 70 27.20 48, 804 174, 107 
RPE Risin nk on <b gnanbcke 14, 821 13, 143 7.80 19. 30 115, 604 253, 630 
EP OOE fal ions Cavtges nap vban 36, 743 48, 813 10. 95 26. 25 402, 336 1, 281, 341 
BIR AMOR I io. Gethivsdcossiind 2, 992 5, 126 13. 75 31.90 41, 140 163, 519 
WOM odes od ees ndlini tes sake Rae wis 666, 609 2, 892, 304 
Boston 
I Son an Gaesdcls 13, 519 11, 580 25. 45 87.00 344, 059 1, 007, 460 
BOS-SFO... shcbndint Nias i 9, 342 11, 645 22.30 83. 85 208, 327 976, 433 
tan on. dinenwe eid 36 971 25. 60 | 46. 35 922 45, 006 
DPE =o fhacoewedsess jariepatbiens OT Seocwe oka oaeol 42. 45 |...... 44, 700 
OE he icch oWosdodieds ~s 467 1, 388 21. 25 48. 35 9, 924 | 67, 110 
DP} nt cok donee ns 740 3, 949 22.05 49.15 16, 317 | 194, 093 
Oe ow en cd ni tise ious 1, 442 2, 742 29. 00 57. 50 41, 818 157, 665 
Ett oped hd ome: 2, 992 5, 126 13. 75 31. 90 41, 140 163, 519 
BOS-DCA._.. chee 9, 828 54, 714 5. 55 11. 60 54, 545 634, 682 
OR Bibs 4 55~ 4eksisaed 57, 717 476, 108 1.90 4.65 109, 662 | 2, 213, 902 
DIS sc che cbanhs ates 30, 491 20, 044 18. 30 47.35 557, 985 949, 083 
BOS-PHL.-.--_--- b stalledl sal bat 6, 979 45, 449 8. 45 7. 65 24, 078 347, 685 
Add by connection at NY: 
BOS-PIT (at PHL)_._-.- 126 19, 142 8. 55 15. 90 1, 077 304, 358 
BOS-CLE (at PHL)..... 92 29, 754 10. 55 15. 95 971 474, 576 
BOS-YIP (at PHL)---_--- 501 25, 024 12.15 18. 45 6, 087 461, 693 
BOS-OME: . 23. 35255. 58 21, 745 43, 167 11. 95 25. 75 259, 853 1, 111, 550 
Add by connection at CHI 
(on through BOS-CHI 
flights): 
WOM. ook ch une scce 1, 004 3, 591 17. 80 38. 75 17, 871 139, 151 
BOS-DEN..-ncids can bus 1, 205 2, 602 26. 00 55. 90 31, 330 145, 452 
ES. «do ac~cmbens 1, 001 9, 315 15. 65 31. 65 15, 666 294, 820 
Detel. <ivtet~osddectescabeivel cee oiink bbe balay a tikdnd- déidddd~ Abi bn 1, 741, 632 9, 732, 938 
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Summary—Savings to 21 cities applied for by NAA—Continued 





| Year 1954 | Savings, NAA fare Total savings to— 


over— 


} 


Coach Ist-class | Day coach | Ist-class Coach Ist-class 
Passengers fe f passengers passengers 


CHICAGO 


28, 974 534, 167 

66, 764 0 | 2,350,606 | 2,844, 146 
46, 933 : 869,927 | 2, 677, 528 
Sea aS Bs 6 50, 577 : 1, 895,966 | 3,044, 735 
OHL-OKC......... a 30! 9, 924 28 . 13, 346 222; 794 
Garo... 13, 571 aE 255, 813 
; 124, 481 3. . 13, 306 871, 367 

69, 325 9 ! 211,703 | 1,351, 838 
345, 582 4 1, 660,692 | 7, 395, 455 
25, 664 7 ’ 119, 111 740, 406 
59, 216 . 108, 747 710, 592 
191, 833 S » 40, 859 1, 477, 114 
125, 688 3. 34,306 | 1, 106, 054 
5, 378 62, 567 3. 31, 730 822, 756 





Add 7 connection at NY: 
CHI-BOS.__...-- 21, 745 43, 167 me! b 259, 853 1, 111, 550 
Add by connection at TUL: 
CHI-DAL...-- ‘ 15, 809 13, 590 3. 1 30. 4! 207, 888 413, 816 
SO WE ine concts A 2, 100 3, 721 2 we 25, 725 109, 956 
CHI-HOU...-.-.-. obeame 3, 641 2, 425 ‘ 37. 3 63, 353 914, 783 


7, 936,092 | 26, 604, 870 


DALLAS 


DAL-LAX , . 17. 65 . OF 177, 259 533, 122 
PR sk ea ee , 56 8, 4 19. 05 . OE 67, 970 421,178 
DAL-OKC.....-...- d 32, 952 1. 55 . 68 , 153, 227 
i hd 3) 5 ere os f NA . 8 271, 009 
Caan NA Seacee 1,075 

( 194, 093 
5.85 5. 2 , OB 273, 394 
7 400, 357 

aaa chad lected 5. 1, 961, 747 
an-OU.....:._..- Oo awed 9, 268 NA et. s.-~5 1, 129, 240 
DAL-PHL.-- eae b 2. 31! 205, 293 
Connection at TUL: 
DAL-STL._.- . | SS ae ates 255, 259 
DAL-CHI a 5, 13, E 30. ‘ 413, 816 


846, 572 | 6, 212, 81 








CINCINNATI | } 


CVG-CHI__..--- Msakabie 7, 1 5, . 08 8.1! 28, 974 534, 167 
CVG-MIA. 8 13, 590 9.7 3. 153, 347 460, 701 
Connection at CHI: 
OVG-DEN....--..-....- 1, 122 8. 36 \ 440 43, 534 
CVG-SFO._._._.. tees 4, 404 23. 4! . § 2,814 285, 820 
CVG-LAX Bd 7, 382 27.6 64. 4! 32 | 490, 534 








EE naked dancabsdan -Bhosceodn ae . Se wi ake ee 187,509 | 1,814,756 





PHILADELPHIA 


102, 292 | 

206, 401 
4, 174 

211, 703 





PHL-PIT........ 
PHL-NY 


EBxwe oc} CMA LK GIS s 


neers at CHI: 
PH L-DEN 


SS KRKRGRSERS! 


mw 
er 
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Summary—Savings to 21 cities applied for by NAA—Continued 
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rey 
Year 1954 | s Bav =e. obi A fare | Total savings to— 
an re 
| | | aes 
Coach | Ist-class Day coach | Ist-class | Coach : Ist-class 
passengers | passengers fare fare ! passengers | passengers 
ae —|— — —_——— —| S| ESSE 
KANSAS CITY | 
<CO-NY 19, 718 | 33, 517 | 16. 90 | 35.15 | 333,234 | 1,178, 12: 
MEC-SFO 11, 673 | 2 624 | 27. 80 54.60 | 324, 509 43, 270 
MKC-LAX....... 31 | 8, 987 24. 95 | 49.35 | 352, 568 3, 508 
MKO-DEN : wees 16, 454 | 9.95 20.85 | 7 343, 066 
MKC-STL 1,263 | 60, 485 | 3.15 | 6.30 | 3, 978 381, 056 
MKC-CHI....... 22’ 422 | 59, 216 | 4.85 | 12.00 108, 747 710, 592 
MKG-YIP ee | 11,865 9. 30 20. 70 2) 567 245, 606 
MKC oe : 324 7, 635 | 10. 65 21. 80 3, 451 166, 443 
MKOC-PIT 2. 2 5, 216 | 12. 90 | 25. 30 | 1, 587 157, 265 
Connection at CHi: MKG- oe] rare sal ‘ ra 
Cc ection at _ | | , a 7 
PHL. 5. Mike: 2, 248 7, 694 | 16. 00 32.60 | 35, 968 250, 824 
nection at N .C- | ee 
Osos 7 1, 004 3, 591 | 17. 80 38.75 | 17, 871 139, 151 
bsaisnsh ae Saplhadlalaetee eR ici sist 
Total_. | -- = a 7 A 184, “480 eo |_4! Li 58, , 904 
WASHINGTON | | 
” 
SA-BOS 9, 828 54, 714 | 5.55 | 11. 60 | 54, 545 634, 683 
DOALRY eM 49,998 | 419, 467 | 2.65 | 5.95 132,495 | 2, 495, 829 
DCA-MIA._.----- 32,083 | 34, 925 | 15.05 | 33.65 | 482,849 | 1,175, 226 
DCA-ATL._..___-- 14.821 | 13,143 | 7.80 19. 30 115, 604 253, 660 
DCA-HOU 5.543 | 10, 192 | 22. 90 | 45.35 | 124,874 462, 207 
DCA-DAL 5, 980 | 9, 861 | 16. 50 40.60 | 98, 670 400, 357 
Bea se ‘S) ig) £8) Be “a). oe 
SA-OKL 24 | 5, f . 25 38. 30 | f 7 
DCACTOL : 7 5, 235 |... ox 34.70 | ie 181, 655 
Benet... te 16, 811 | 28,355 | 22. 30 | 73.65 | 374, 886 2, 088, 346 
ee ee te 14) 424 | 28,462 | 6.05 | 77.40 | 375,745 | 2, 202, 959 
Toten ern en en sere freee eee | ee | a 
O®LAHOMA CITY | 
| | at 
perenne ee: Leet tT sal gue 2: SE Bena 40.40 |.....-.- 209, 08 
OKO-SFO................-22]-------4-+-- 5, 178 |------------ 54. as [onenangecens < 
OFF eSBs cocci wcsebiws ‘ -----| 6, 293 |------------ ae ae ae 
OKC-FTW 3, 886 |. a 15 | onan 116 084 
SN scennnn a<seaneas 1, 302 32, 952 | 1. 55 | it 65 . 153, 227 
OKC-ATI re Pee | ae i) ato 
a ne 5, 581 | 24. 25 38. 30 | 582 213, 752 
ue... ca ccact 36 | 971 | 25. 6 | 46. 35 | 922 45, 006 
OzKCNY ........ sual 366 | 8, 204 | NA | 42. 80 NA 354, 985 
ORI Doone cerencncsanbas xt EE hha M0. 25 |. -n----n-o-- as, ost 
OKC- STL patnebn snowed Rn) ~----| 6, 794 a =: li p — oat oat 
See ne 1, 302 9, 924 10. 25 | 22. 45 : 22, 7 
Connection at CHI: | ae oon 1.18 we un iene 
OKC-OLE 272-7 aaa 54 | 1, 312 17. 50 | 29. 45 | 045 38, 638 
cee 90 786 | 20.65} 3255/1, 859] 25, 584 
TOtAL enenenenneeneefncncscsevsfeceeeccenon _|_ 25.308 | _ 2,05 08 
TULSA | | | 
7 tah ee a 62e'h......-iaa. ee 363, 814 
oT Sip ata te ARINC A ce oi: bi 74 
BGM TO isin gawicnntagtds eee 6, 293 |------------ ie & pee. B > apie 
DEI onsen ceeacacne-a Senitatead 10, 285 o-oo oo 10.25 foo 105, 216 
1 U SRPITEE.. obs. | canecnnne chia |= ae eee ee nnn 13, BE Biewsneg einen 36 . 65 wee eer ase e- 5, 296 
En ne De 4. at 36.65 |.....-...-. it 228 
Se tee th cha na MEE Fon moms | 39. 25 |...------ 06, 570 
rt id ge Ee ee Ey ee aor 148 Seo sieniedibiaia >. aaa a. 
Ne cals EE Ep mock antes 9.80 |....-------- 271, 009 
PO id oo Lc eee ES Te |) ees M4. BD Ei rccerevnay 57, 166 
eet ana enero, Ss ee ees ee 181, 655 
A er pect. eee Ree i. .- cts. EWE Lecgecercenet * 65! 
TUL-BOS Gi | Pema. RN Bic ccckesin a er epemnnee 44. 700 
Connection at CT : 
EEA nn ctu cnke Pao eee 9, 213'}.....-.-...- 25. 95 Tie 87, 427 
TOE ie ccna as Scihsceinalial cre. ae St... oad 53, 478 
PO goa cc ncs ese = 1,741 |--.---.-.-.| 29.08 | .-.-.------- 50, 
Total ....----2---------- pane eantaoioe | sopesc tes eepincs onet wses ‘lq specetenas slcsescess ~o-=|_ 5 05,008 
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Summary—Savings to 21 cities eeERe for by NAA— ‘Commas 


Savings, NAA fare 


Year 1954 ove 


| Total savings to— 


Coach Ist-class | Day coach Ist-class | Coach 
passengers | passengers | fare fare | passengers | 


ist-class 
passengers 





—————— 


| 
FORT WORTH 


| | 
PTW-BAR. 2.2 22-).-.-.25; 4, 398 | 50 | 38. 80 | 81, 363 | 133, 356 
FTW-SFO_....-- ak sae 7 | ‘ 5 33, 396 | 74, 038 


| 
| 


De bide none5ong5sh-ssnnenaps Bes -<di0s Ohana --| 16, 084 
ek. 23 2 anes vee . . 90 | 2 24, 457 
FTW-DAL J aa » 19% inne 7 ; | 1,075 
FTW-HOU..--.---- 6 aedeut ‘ A mecha \ sotuawatias 87, 876 
FTW-ATL..-- me es ec | ie sain | 5. 35 a . 34, 324 
FTW-DCA ‘ : 6 ; 5. 70 | 41, 449 173, 251 
We ES a ntaredas~ od Coen , 5 5 | . 75 | 75 = 394 290, 249 
FTW-BOS..-..._-. : 57 | 3 . 25 | . 35 9, 924 67, 110 
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Summary—Savings to 21 cities applied for by NAA—Continued 


Savings, NAA fare 


Year 1954 aa 


Total savings to— 


Coach Ist-class | Day coach | Ist-class Coach Ist-class 
passengers | passengers 


NEW YORK 


5,842,477 | 11, 574, 878 
132, 495 2, 495, 829 

2, 627, 683 9, 259, 441 
8, 029, 853 


49, 998 419, 467 
114, 496 111, 829 
76, 710 101, 068 

2 366 8, 204 

= adhe 15, 454 
26, 587 66, 491 
178, 569 345, 582 

4, 891 25, 958 

8, 874 27, 995 

19, 718 33, 517 

42, 299 176, 760 

25, 412 173, 687 

46, 950 155, 991 

4, 501 6, 486 

12, 330 43, 068 

17, 338 43, 377 

, 36, 743 48, 813 
57, 717 476, 108 
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7, 403 
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8, 618 
114, 496 
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3, 143, 844 
299, 081 
363, 814 
477, 207 

3, 044, 735 
885, 457 

9, 259, 441 

1, 416, 683 

1, 865, 166 

1, 350, 020 
534, 507 
133, 356 
533, 122 
614, 810 
368, 902 

2, 202, 959 

1, 007, 460 
443, 508 


490, 534 
28, 434, 606 
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1 No coach in December 1956. 
3 Circuitous routing. 
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Mr. Fiynt. Can you give us any reason why North American Air- 
lines group, or any operating subsidiary, operating company, should 
be required to file an application for certificate of convenience and 
necessity to fly transoceanic instead of just being granted an exemp- 
tion which would permit you to do so ¢ 

Mr. Mactay. There are two ways under the act to get operating 
authority; one is a certificate and the other is an exemption. 

Mr. Rizley, the Chairman of the Board, when he appeared before, 
I guess it was this committee, he supported the retention by the Board 
of its authority to grant exemptions, exemptions from the necessity 
of getting a certificate. He took the position that any new type serv- 
ice, something new and different or something experimental, should 
be authorized through the exemption process rather than through 
certification, the thinking back of that being that if you go‘through 
a certification proceeding before the Civil Aeronautics Board, it is 
a long, expensive, and arduous process and supplemental new type 
services might better be authorized without that great expense and 
that loss of time. 

For example, Seaboard and Western, in getting its certificate across 
the Atlantic, took about 8 years. We felt that operation across the 
Atlantic at substantially reduced rates was a new low-fare type of 
service that obviously the public would want. Whether or not such 
a service would be sound from an air transport standpoint might have 
to be decided by the Board. But to hold it up for 2 or 3 years would 
not be sound either, because if you could operate on a limited basis 
like we suggested, only 2 flights a day, obviously that could not upset 
your transportation system. 

Mr. Fiynt. North American did seek such an exemption ? 

Mr. Mactay. That is right, and we thought it should be done on 
an experimental basis by the exemption route. 

Mr. Friynvr. The current prevailing rates for transoceanic flights 
appear to be considerably higher than flights over land for cor- 
responding distances. Am I correct in that? 

Mr. Mactay. Yes, the rates over the Atlantic, for example, are very 
high compared to our domestic rates, extremely high. 

Mr. Fiynt. What is the reason for that? 

Mr. Mactray. Well, there probably are some additional expenses 
in international operations over what we would have in our country 
here, but we cannot find that they are anything like enough to justify 
the differentials in fares that exist. 

Mr. Fiynt. Are not their rates something like double? 

Mr. Fiscnerunp. The trans-Atlantic coach fares on season are 7.7 
cents a passenger mile; off season, 7 cents a passenger mile. 

Mr. Fiynt. I am sorry, I missed that. 

Mr. Fiscucrunp. The trans-Atlantic coach rates on season are 7.7; 
off season, 7 cents a passenger mile. 

First class is 11.5 cents a passenger mile. 

The domestic first-class rate is 6 cents a passenger mile. 

We propose to fly at 4 cents a passenger mile. Our domestic coach 
rate presently is 3.2 cents a passenger mile. 

Now, there are some differences in cost, navigator, higher costs of 
fuel. We have flown millions of passenger miles across the Atlantic 
for the military. We have studied it and we have proposed to fly 
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at 4. cents a passenger mile, or $150 to Europe. We think it is feasible 
to do so. 

Mr. Fuynv. In your application for an exemption, did you seek to 
try on an experimental basis at approximately 40 percent of prevail- 
ing rates ? 

Mr. Fiscuerunp. Well, it was actually 4 cents, less than 40 percent 
of the first-class rates. 

Mr. Fiynt. The difference between 4 and 11 cents? 

Mr. Fiscuecrunp. That is right. We propose to fly at 4 cents a 
passenger mile. First-class rate is 11.5 cents a passenger mile. 

Mr. Wuu1aMs. Will you yield? 

Mr. Fiynrt. Yes. 

Mr. WituiaMs. Are insurance rates higher for flying over water? 

Mr. Fiynt. They are, and I cannot understand why but they are 
for historical reasons. 

Mr. Wiu1ams. That, of course, would be part of the additional 
cost of the operation ¢ 

Mr. Fiscuerunp. Very slightly additional. It is not sufficiently 
significant at all. It is very slight. 

Mr. Wiiu1AMs. How about the price of fuel at the European air- 
ports ? 

Mr. Fiscuerunp. It is more expensive and a navigator is required. 

However, as I pointed out, we propose to fly at 4 cents a passenger 
mile. We presently fly domestically and quite profitably at 3.2 cents 
a passenger mile. We cannot from our studies, and we have made ex- 
tensive studies, see why there needs to be a greater differential, but 
there has to be a differential, I do not question that. 

Mr. Witii1AMs. One more question and then I am through. 

Do you pay your -pilots and your employees comparable salaries 
to those paid by the certificated airlines? 

Mr. Fiscuerunp. Yes, we do. 

Our pilots and our employees all make approximately the same 
amount, The mechanics make a few cents an hour more under the 
new contract, but they are all substantially the same. 

Mr. Hinsuaw. Talking about the lower cost, the lower cost per 
passenger and the lower rate, I believe was because of the greater 
number of passengers carried in the same type aircraft; is that not 
true? 

Mr. Fiscuerunp. That is the basis of aircoach., 

Mr. Hinsuaw. That is what I understood. 

If you can get 100 passengers into a DC-6B, whereas somebody else 
can only pack in 80, why of course you can charge a lower rate? 

Mr. Fiscuerunp. That is true. However, I still cannot understand 
the need for a 7.7 passenger rate across the Atlantic on Pan Americans, 
I believe, 78-passenger—I believe it is about 80-passenger, DC-6Bs. 
However, the major airlines charge 3.2 cents a passenger mile on their 
transcontinental excursion fare of $80, with approximately 80 passen- 
vers in their coach. 

Mr. Hinsnaw. This is an interesting discussion. I think we ought 
to get into load factors a little bit. 

What is your system load factor? 

Mr. Fiscnuerunn. For what period? I do not have 1955 at this 
particular moment, but our system load factor runs around 80 percent. 
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Mr. Hinsuaw. And your New York-Chicago, for example, or New 
York-Los Angeles currently is er at what load factor? 

Mr. Fiscuerunp. Currently the load factor on that is probably 
about 66 percent because this is an off season. It will vary from 66 to 
100 on some flights. 

During the summer it will go up to where it is well over 90, and I 
think it is well over 90 on the coach service of most of the certificated 
carriers in that period. That brings the overall average up. 

But current load factors are up and down, and that is characteristic 
at this time of the year. One flight will be full and the next one will 
be half full. This is not the heavy vacation travel period, so to 
speak. 

Mr, Hinsnaw. But, nevertheless, you are operating in a quasi- 
scheduled service ? 

Mr. Fiscuerunp. In effect, I presume that is a fair statement. 

Mr. Hinsuaw. And that is the objection of the Civil Aeronautics 
Board ? 

Mr. Fiscuerunp. That, I think, is also a fair statement. 

Mr. Hinsuaw. Pardon? 

Mr. Fiscuerunp. That, I think, is also a fair statement. 

Mr. Hinsuaw. I was reading a little bit in this hearing that was 
held back in 1951 before the Senate Small Business Committee, where 
Mr. Rentzel was stating the position of the Board, and if the chairman 
will permit, I would like to read it into the record, a paragraph or 
two. It isnot too long. 

Mr. Harris. Very well. 

Mr. Hinsuaw (reading) : 

In considering these arguments you have heard, the committee should bear 
in mind that the Civil Aeronautics Act of 1938 provides that no carrier shall 
engage in air transportation without a certificate of public convenience and 
necessity issued by the Board after the Board has found a public need for the 
service and has determined that the applicant is fit, willing, and able to pro- 
vide the service. The Board is authorized to exempt carriers from the provi- 
sions of the act, including the requirement of a certificate, when the Board finds 
that the enforcement of the act is or would be an undue burden upon such 
carriers or class of carriers by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier or class of air carrier, 
and it is not in the public interest. 

Therefore the basic concept of the act is that air carriers operating over regu- 
lar routes shall hold certificates from the Board authorizing their service predi- 
eated upon proof of public need for such services, which proof would be subject 
to cross-examination of and rebuttal by interested parties. 

Carriers already in the air transportation business are protected from uneco- 
nomic competition by virtue of the fact that the Board must pass one each new 
application. The large irregulars came into being under a general exemption 
which was designed to permit sporadic or occasional services, but it was never 
intended or designed to permit route type operations. 

The Board feels that the policy and the law of the act are correct and that 
entirely new systems of air transportation should be brought into being only 
through the certification process. 


That is on pages 79 and 80 and Mr. Rentzel was then the Chairman 
of the CAB and the Board members, I believe, totaling four, were 
present at that time before the committee. 

Is that a fair statement, do you think, of the facts in connection with 
the Board’s position ? 

Mr. Mactay. I think that it is a fair statement. 

Mr. Hinsuaw. And the law, I might say ? 
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Mr. Macuay. It is a fair statement. That has been the Board’s 
position and that has also been the certificated industry’s position. 

Mr. Hinsuaw. Do you think that is in accordance with the law? 

Mr. Macray. I think that the position is a correct position. 

Mr. Hinsuaw. In accordance with the law ¢ 

Mr. Mac ay. I say, yes, it is a correct position with this one point 
kept in mind. I think you put your finger on the very reason for this 
hearing and for many hearings that have gone on over the past few 

‘ears. 
' The point is that the act provides that certificates are required. It 
also provides, however, that they shall be granted in certain situations 
if you show a need and you are fit, willing, and able. 

We have taken the position, and we think it is very difficult to op- 
pose it, that this Congress thought when they enacted the provision 
for certificates that the carriers who were given grandfather certifi- 
cates by this Congress were not to be the only ones ever to have them in 
the major markets in this country, and yet, since the Board has sat 
there, since it was created in 1938, they have never found in a single 
case any noncertificated carrier was entitled to participate in this mar- 
ket, the richest air transport market in the entire world. 

There are 12 grandfather carriers today. They are what remains 
of the 16 in 1938. No person has ever been permitted to compete 
with those carriers. No certificate has ever been granted authorizing 
passenger competition. 

Now, with respect to the findings that you referred to in passenger 
service, Mr. Hinshaw 

Mr. Hinsuaw. Let us just stop and take a look at that. 

There are 36 or 39 certificates in existence today, not 12? 

Mr. Mactay. That is correct. 

But I would like to point out that the total transportation covered 
by all of the certificates other than the original ones still in effect, 
grandfather carriers, is less than 4 percent of the total transportation 
in the country and it is confined to feeder service and freight, but no 
one has ever been permitted to compete with our certificated grand- 
father trunklines for passengers. 

We say that the Board has been wrong in carrying out the intent 
of Congress. 

Mr. Hinsuaw. What would you say as to the recent grants to, say, 
for example, Delta Airlines and Braniff Airlines and several others 
moving into, say, the New York market and/or the Los Angeles mar- 
ket or the Chicago market ? 

Mr. Mactiay. I feel that many years ago the smaller carriers should 
have been permitted to get into the major markets and this industry 
would have been off subsidy a good many years back. 

Mr. Hinsuaw. Of course, that is something that you have to 
assume. Actually, they were on subsidy until just a few years ago and 
were able to get off because of the advent of new aircraft more than 
anything else ? 

r. Macuay. That is in great part true. However, they were very 
uneconomic routes, 

Mr. Hinsuaw. And very uneconomic airplanes, too? 

Mr. Mactay. Both. 

However, the DC-4 is really not an uneconomic airplane. 


76975—56——28 
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Mr. Hinsuaw. It is a large, slogging airplane, with slow speed ? 

Mr. Macnay. I think the Board has come around to the extent that 
it favors competition between existing carriers because that enables 
them to get off subsidy. 

We do think, however, that there is no justification in the act or in 
the legislative history for not admitting new operators, because I 
think you can see that aircoach developed not only within the certifi- 
sated industry, it was developed by the impetus of somebody else on 
the outside trying to get in. But if you deny entry into this business 
you do not get the normal competitive stimulus that you get in ordi- 
nary business. 

Mr. Hinsuaw. Let us inquire. 

At the time that you went into business as an irregular carrier, these 
several segments that we are talking about in 1949, let us say, did you 
apply for a certificate? 

Mr. Mactay. We did apply for a certificate. 

Mr. Hrnsuaw. In 1949? 

Mr. Macuay. Standard Airlines applied for a certificate. 

Mr. Hinsuaw. From where to where ? 

Mr. Fiscuerunp. Our original certificate was filed in 1948. There 
was a subsequent certificate filed by this group in 1951, I believe. 

Mr. Mactay. 1953, this last one. 

Mr. Hinsuaw. Let us get the first one, 1948. 

Mr. Mactay. The first one was Standard Airlines, and also Trans- 
American Airways, which is one of this group. 

Mr. Hinsuaw. From where to where? 

Mr. Macwuay. I do not recall all the points. 

That was in what was known as the Transcontinental Aircoach case 
and the operations were limited to transcontinental service via dif- 
ferent routes. 

Mr. Hinsuaw. Then you expected to haul from Los Angeles to 
New York? 

Mr. Macuay. Well, you see the argument that you are after rich 
routes means that no one can ever get in because if you apply for a 
strong route and you are denied on that, it is difficult to say you’should 
have applied for a weak one. 

Mr. Hinsuaw. Mr. Maclay, you realize, of course, that many of 
these carriers, certificated carriers, started out a long time ago and 
with very small airplanes unable to make longer than 700- or 800-mile 
hops. Certainly that was about the limit of the DC—3, I believe, with 
load. I think others had a shorter distance. 

Consequently, their original transportation was performed between, 
well, for example, I can think of American Airlines before the war as 
making a five-stop trip from Los Angeles to Washington, because I 
took it. There was Tucson, there was El Paso, Dallas, Memphis, 
Knoxville, and Washington; that was about the limit of the aircraft, 
was it not? 

Mr. Mac ay. Yes. 

Mr. HrnsttAw. So the certificates grew up as serving those particu- 
lar points. But if they had had a DC-6 at that point and could have 
applied for the Los Angeles-New York nonstop coach service, I have 
no doubt but what they would have been glad to do so. 

Mr. Mactay. Mr. Hinshaw, they have that route today and that 
service constitutes a major part of their operation and this 1s where 
they secure their profits. 
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Mr. Hinsuaw. You mean the five-stop service? 

Mr. Mactay. No, I mean they have today, in addition to the points 
they serve, they have also a tremendous amount of service between 
New York and the West Coast. So that they get the benefit of the 
very routes we are looking for too. 

I want to point out that we have not asked for those routes. We 
have asked for those plus the other points. 

Mr. Hinsuaw. There was a survey made by the Senate committee, 
I believe, in 1947 or 1948 which denominated the loss points of common 

carriers and the profit points and pretty well set them out for the en- 
tire country at that time. 

It was well shown that these carriers who were engaged in the long 
haul—that is, the transcontinental, east-west, north-south, all were 
making:a very good profit on their long haul and losing money on the 
short haul. 

We do not need to go into that now. I do not know what the figures 
would show today. I hope they would be better. 

Mr. Macray. We tried to cover that on pages 15 and 16 of our 
brochure. 

Mr. Hinsuaw. You say they are being turned over to the smaller 

carriers, that is, to the feeder line carriers and that they have been 
exempted 4 

Mr. Mac tay. In part, and also with the advance of air transporta- 
tion the trend has been very noticeable to a great lessening of bad 
points and a great increase of good points. 

Mr. Hinshaw. Substantially the reason why you can offer a lower 
price service on aircoach is because of more passengers, is that not 
true? 

Mr. Macray. I would say that is quite basic. 

Mr. Fiscuerunp. That is true; however, if someone is to develop 
a new type of service and carry it into effect and then be told, “Let the 
big airlines carry it on,” you will not have progress in this industry or 
progress in any industry if somebody is to develop it and General 
Motors is to carry it on. 

Mr. Hinsuaw. I am sure that. the distinguished gentleman can 
understand that all of a sudden one finds that by various combina- 
tions and permutations of letters of registration and ownership, and 
ticket selling and so forth, that one is able to get around the decisions 
of the Board, and then naturally the Board is going to feel bad 
about it. 

Mr. Fiscuerunp. I have read their opinion, Mr. Hinshaw. 

Mr. Hinsnaw. Well, of course, I do not expect you to say, yes or no. 

Mr. Fiscucrunp. I only want to clarify, Mr. Hinshaw, that in our 
original application for certificate of convenience and necessity in 
1948, and in the more recent applications, we were not proposing just 
service coast-to-coast or between Los Angeles and Chicago, but also 
between a multitude of other cities in between as well as the through 
service. 

Mr. Hinsuaw. But you pointed out a minute ago that your smallest 
population center that you serve is Miami, and certainly Miami is a 
wonderful travel market. 

Mr. Fiscuerunp. True, however, I am pointing out that we pro- 
pose service between 21 cities and we propose service between all of 
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those as well as through service, and our application was similar in 
the earlier one. 

Mr. Harris. What is the smallest city that you serve now or that you 
have been serving ? 

Mr. Fiscuerunp. I believe the smallest population city would be 
Miami. 

Mr. Mactay. But what we have served in the past is not a proper 
criterion because we are being refused permission to operate, not 
on what we have done in the past. 

Mr. Harris. What is the smallest city you propose to serve? 

Mr. Maciay. Whatever city the Board chooses to give us. 

Mr. Harris. You asked for 21 cities? 

Mr. Mactay. Yes. 

Mr. Harris. What is the smallest one of those in population ? 

Mr. Mactay. I donot know. They would be 21 major cities. Those 
are not small cities. Those are 21 major cities, but we also asked 
them to give us whatever other cities the Board felt would fit into 
this pattern. 

If you cannot be authorized to serve a big city, how can someone 
say that you should ask for a small city? If there is no need at 
the big city, there is no need at the small city. 

Mr. Harris. You are asking for scheduled service ? 

Mr. Mactay. Yes. 

Mr. Harris. You have been operating nonschedule, irregular sched- 
ule? 

Mr. Mactay. We have been operating under nonscheduled author- 
ity. 
Mtr, Harris. Actually you have been operating under nonscheduled 
authority, but you have actually in fact been operating on schedule ? 

Mr. Fiscuerunp. Our flights are scheduled. We operate on a non- 
scheduled authority. 

Mr. Harris. Of course, that is what brought on the conflict, I sup- 
rose # 

' Mr. Fiscuerunp. That is correct. 

Mr. Harris. Is it a fact that the four of you, Mr. Weiss, and you 
Mr. Fischgrund, and Jack Lewin, and Mr. R. R. Hart have ac- 
quired control of these four carriers? 

Mr. Fisucrunp. No, we do not have control over the four carriers. 
Perhaps my counsel can answer that. 

Mr. Mactay. The question of control is one of the questions that 
is involved in the revocation case, and there are, as I have said, agree- 
ments running between all these companies and if, as a result of those 
agreements, it is concluded that that is control within the meaning of 
the act, then we have control, and if not it is not control. 

Mr. Harris. I was referring to control on the basis of ownership and 
operation. 

Mr. Fiscuerunp. I believe, Mr. Chairman 

Mr. Harris. What he says and what you said, you four do not own 
the major control in the four carriers ? 

Mr. iat That is correct. 


The issue of control is up before the court on this appeal. 
Mr. Harris. I do not want to press you for a comment on that any 
further. 
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Carrying further the discussion of a moment ago, or the colloquy 
between you and Mr. Hinshaw, regarding your operation, the fact that 
your plane does not go unless it is full, or load factor is high 

Mr. Fiscuerunp. That is absolutely untrue, Mr. Chairman. I 
think you were out of the room when I explained that earlier. 

Mr. Harrts. I was here when you said you had an 80-percent load 
factor from New York to Chicago. 

Mr. Fiscuerunp. Well, we were talking about annual load factors 
which run in our case something close to 80 percent, 75 to 80 percent. 
on an annual basis. 

Bear in mind that during the summer, heavy traffic months, our 
load factor frequently will run well over 95 percent. The same thing 
is true of coach operations of most certificated carriers. 

There were some months in which coach operations in certificated 
carriers last summer averaged well over 90 percent and that, of 
course, brings the overall average up. 

Presently the load factors are somewhat down, they are somewhat 
sporadic. 

Mr. Harris. Your planes go whether they are loaded or not? 

Mr. Fiscuerunp. They absolutely do. They always have. In the 
case of a passenger buying a ticket on a particular flight, it also goes 
regardless of the number of people on it. That is how we have built 
up our business, 

Mr. Harris. What I cannot understand is how you felt you could 
operate a scheduled airline without a certificate from the Board. 

Mr. Fiscucrunp. It is perhaps a little technical. I can answer 
very well. 

When these companies were set up, when this operation was car- 
ried out, it was in technical compliance with the requirements of the 
Board. 

Mr. Harris. I know it was in technical compliance, but then you 
got together and you came up with a scheme for a scheduled airline 
service. 

Mr. Fiscnerunp. And that is the only way we can carry out our 
plan to demonstrate the economic need and feasibility of aircoach 
service, which was not being offered by anyone. 

Mr. Harris. I am impressed with your objective toward progress 
in the service, but the thing that I am not greatly impressed with is 
that men who evidently know the business as you do worked out a 
program whereby you actually carry on this scheduled service with- 
out the required certificate from the Civil Aeronautics Board. 

Mr. Mactay. I would like to point out one thing. 

Mr. Harris. I may be wrong about it, but that is the way it seems to 
me. 

Mr. Macuay. I think it is a legal matter, and I can certainly see 
how anybody looking at it objectively from the outside would be 
perplexed. 

Mr. Harris. Let me ask you this question: You do believe that this 
is a kind of business that should be regulated ? 

Mr. Mactay. We have no complaint with that. 

Mr. Harris. I am not asking you if you have a complaint, I am 
asking you if, as a matter of principle, you believe it is the kind of 
business that should be regulated. 

Mr. Mactay. Yes. 
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Mr. Harris. If it is going to be regulated, then the agency charged 
with the regulation has to make a determination as to who enters the 
business ? 

Mr. Mactay. That is correct. 

Mr. Harris. I have another question but I do not want to ask 
you to answer it now because it would take too long to answer. I 
will ask you the question and ask you to submit your answer for the 
record. That question is—and this is highly important in connection 
with the air policy of this country—by what procedure, do you think 
that the agency responsible for the administration of this program 
should certify a carrier ? 

I imagine you would want to elaborate on that somewhat and if you 
will do that for the record we will be glad to have it. 

Mr. Mactay. Yes, sir. 

(The information referred to is as follows :) 


SUPPLEMENTAL STATEMENT BY Harpy K. MActay, COUNSEL FoR NORTH AMERICAN 
AIRLINES GROUP 


The Civil Aeronautics Act contemplated admission of new carriers into the air 
transportation industry. This clearly included the admission of new carriers to 
compete in the trunkline passenger market with the carriers who received 
grandfather certificates under the act in 1938. 

According to information furnished by the Civil Aeronautics Board to the spe- 
cial subcommittee of the Judiciary Committee of the House of Representatives, 
in connection with its study of the antitrust laws, there have been filed with 
the Board by new applicants, since 1938, 164 applications to furnish such trunk- 
line passenger service in competition with the grandfather carriers. No such 
applications have ever been granted. Since 1938, the number of grandfather 
carriers has been reduced from 18 to 12 as a result of mergers. The result 
of this closed-door policy has recently become glaringly apparent; profits after 
taxes, of the grandfather carriers who have been thus protected from new com- 
petition, have become excessive, averaging around 12 percent since 1938, and 
approximating 12 to 16 percent for several years. 

On the basis of conservative forecasts made by certificated carrier officials, and 
on the basis of other forecasts, expansion in the industry during the next few 
years will be tremendous. Operating costs of jet equipment promises to be con- 
siderably lower than the operating costs of present equipment. Profits during 
the next few years will inevitably be much higher than during any years in 
the past. 

In the absence of any new operators being permitted to enter the air trans- 
portation industry and thus effect fare reductions, the Board has recognized that 
a general fare investigation might remedy this situation by enabling the Board 
to fix passenger rates—having in view the standard of reasonable earnings for 
the carriers. It seems clear from the legislative history that this method of 
fixing rates for air carriers was never contemplated by the Congress. Rather, 
reasonable rates were to be obtained as a result of normal competition including 
entry of new operators. 

The Board’s closed-door policy and its economic thinking which has resulted in 
this policy, has been fundamentally wrong. Legislation should be adopted which 
will reaffirm the intention of Congress, clearly expressed in the legislative history 
of the Civil Aeronautics Act, to the effect that there was to be great freedom of 
entry of new operators into the industry. The Civil Aeronautics Act was copied 
after the Motor Carrier Act. Under this act, the Interstate Commerce Commis- 
sion has adnritted hundreds of new operators in competition with grandfather 
operators and this intention with respect to the Civil Aeronautics Act must be 
made clear to the Civil Aeronautics Board. 

As the matter stands today, the situation in air transportation is unprece- 
dented. Private companies granted operating rights by the Congress have been 
protected from competition from new operators. At the same time, there has 
been no regulation whatsoever of their rates and their earnings. Profits after 
taxes have increased to grossly excessive levels and promise to mount even 
higher in the coming years. The econemic characteristics of this industry are 
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such that it is extremely doubtful whether any satisfactory results concerning 
rates and fares can be achieved through a fare investigation such as the Board 
has recently proposed. Only competition from new operators and a continuing 
reasonable likelihood that new operators can get into this industry can success- 
fully insure reasonable rates and fares and maximum expansion of the industry. 
This is what Congress in fact originally intended. Reaffirmation of this legis- 
lative intent would appear to be in the best interests of the industry, as well as of 
the traveling and taxpaying public, the national defense and the post office 
service. 

Mr. Harris. Yesterday, Mr. Fischgrund, when you submitted your 
statement and certain information for the files, I observed that you 
had 2 statements here, 1 on why North American Airlines must win 
its fight to survive in order to preserve low-cost fares for the United 
States public. Was that yours? 

Mr. Fisucrunpb. I am not familiar with the statement to which you 
are referring. 

Mr. Harris. Another one is the current facts situation on the North 
American Airlines fight to preserve low-cost travel. 

Well, if you do not know anything about it, it is all right. 

Mr. Fiscuerunp. I do not recognize them. 

Mr. Harris. I am referring to the statement you offered yesterday 
and I indicated that we would receive them for the files. If they are 
yours, I will let them go into the record. 

Mr. Fiscuerunp. | submitted some statements of that type for 
the record, Mr. Chairman. 

Mr. Mac tay. It does not seem to be here, the clerk tells me. 

Mr. Harris. I simply have them here and I do not know where they 
come from. 

Mr. Hinsuaw. Do they refer to this North American group ? 

Mr. Harris. I thought it was part of your statement and I was go- 
ing to let it go into the record. 

‘Well, I think we have had a. very interesting discussion with you and 
those advocating your viewpoint here, and certainly it has helped to 
make this record. 

We appreciate your having been here. 

Mr. Hinsuaw. May I ask just one question before we recess? 

Mr. Harris. Yes. 

Mr. Hinsuaw. I wrote this down so I would not forget it. 

How many letters of registration does the North American group 
hold now, and do any of these letters of registration holdings involve 
the ownership of aircraft ? 

Mr. FiscueGrunp. Five letters of registration involved in the North 
American Airlines group, and they do not involve the ownership of 
aircraft. 

Mr. Hinsuaw. That is to say, none of the holders of letters of regis- 
tration own any aircraft ? 

Mr. Fiscuerunp. That is correct. 

Mr. Hinsuaw. Did not the original holders of the registration cer- 
tificates registration letters, own any aircraft either ¢ 

Mr. Fiscuerunp. I do not believe so. If you are referring to the 
letters of registration in the North American Airlines group, I do 
not believe so. 

Mr. Hinsuaw. To whom were these letters issued originally, these 
letters of registration ? 

Mr. Fiscuerunp. They were issued to various people. 
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Mr. Hinsuaw. Were they issued to these five companies that you 
are talking about ? 

Mr. Fiscuerunp. Yes, certainly. 

Mr. Hinsuaw. By name? 

Mr. Fascuerunp. Yes. 

Mr. Hinsuaw. Or were they issued to some predecessor company ? 

Mr. Fiscuerunp. No, no; to those same five companies. They 
secured the letters of registration. 

Mr. Hinsuaw. What are the date of those letters ? 

Mr. Fiscuerunp. Most of them are around at 1946, 1947, may- 
be 1948. 

Mr. Hinsuaw. I did not think some of those companies were in 
existence at that time ? 

Mr. Fiscuerunp. Oh, yes; they were in existence but they may 
not have operated to any extent. 

Mr. Hinsuaw. It seems funny to me, Mr. Chairman, that anybody 
could get a certificate of registration, letter of registration, from the 
Civil Aeronautics Board without owning any aircraft to perform 
service by aircraft. 

Mr. Fiscuerunp. That was the practice in the early days. It is no 
longer possible to secure a letter of registration from the Board nor 
to maintain it unless there is aircraft. 

Mr. Hinsuaw. That is what I thought. 

Mr. Fiscuerunp. Unless it is not registered for a long period of 
time. 

Mr. Mactay. Ownership was never an essential requisite to getting 
one of those letters. 

Mr. Fiscuerunp. Originally. 

Mr. Hinsnaw. I, certainly as one member of this committee, un- 
derstood the issuance of letters of registration was to persons who 
are in the performance of transportation by air, because I always 
thought they had to have some aircraft. 

Mr. Mactay. Mr. Hinshaw, the whole industry actually grew up, 
I would say the greater part of the whole nonscheduled industry, 
with carriers with leased equipment. 

If you recall, a lot of the equipment was leased from the military. 
Then there were certain DC—4’s that were ieased by several companies 
to carriers, but ownership was never a requisite. 

As a matter of fact, I think we are one of the few operators who 
own their own aircraft; that is, that is not leased from the Govern- 
ment. 

Mr. Hinsnaw. I think from my standpoint, having been here in 
1945 and 1946, I can agree with you that the leasing of an aircraft 
was sufficient for the purpose and many of them were leased by the 
Government, but it seems to me that there ought to be some termina- 
tion of these letters of termination actually from the company itself 
which has supposedly received these letters of registration in order 
to perform a definite service and is no longer performing that service. 

Mr. Mactay. I assume you are referring maybe to the amendment 
that would take away the nonscheduled authority a year after, if one 
of the pending bills is adopted ¢ 

Mr. Hinsuaw. No, I am referring simply to the fact that when the 
issuee, that is, the corporation or company or individual receiving 
the letter of registration, ceases to have an interest and an obligation 
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in an aircraft, an obligation particularly, that he would cease to be 
any kind of carrier at all. He just becomes some kind of legal fiction 
from then on, does he not? 


Mr. Mactay. Well, I would say he has his authority. 
Mr. Hrnsuaw. As a carrier? 


Mr. Maciay. He has authority as a carrier until the Board does 
something to take it away. 


Mr. Hinsnaw. That is what I am t: ulking about. 

Mr. Harris. Mr. Williams? 

Mr. Witiiams. Mr. Chairman, inasmuch as we have made mention 
of the release put out by the Civil Aeronautics Board following their 
decision in revoking the authority of North American Airlines ¢ group, 
I think perhaps it should go in the record, and I ask unanimous con- 
sent that the text of it be included. 

Mr. Harris. Without objection. 

(‘The information referred to follows :) 


[Press release, July 1, 1955] 
CIvIn AERONAUTICS BOARD 
Washington 25, D. C. 


CAB REVOKES OPERATING AUTHORITY OF THE Four LARGE IRREGULAR AIR CARRIERS 
COMPRISING NORTH AMERICAN AIRLINES 


The Civil Aeronautics Board announced today that it had revoked the letters 
of registration of the four large irregular air carriers operating under the name 
of North American Airlines for knowing and willful violation of the Civil Aero- 
nautics Act and the Board’s economic regulations. The Board stated that the 
revocation would become effective September 1, 1955. 

The four large irregular air carriers are Twentieth Century Air Lines, Inc., 
Trans National Airlines, Inc., Trans American Airways, Inc., and Jacob Freed 
Adelman d/b/a Hemisphere Air Transport. 

The Board named Stanley D. Weiss, James Fischgrund, Jack B. Lewin, and 
R. R.. Hart, as individual respondents who had acquired control of the four 
earriers (Twentieth Century, Trans National, Trans American and Hemisphere) 
in violation of the act, and stated that they have operated air transportation 
without authority from the Board. The Board said that the four individuals 
(Weiss, Fischgrund, Lewin and Hart), operating through various partnerships 
and corporations and pursuant to a calculated plan to evade and circumvent the 
law, conducted operations under the name of North American Airlines. 

“These respondents,” the Board said, “attempted to give a semblance of 
propriety to their operations by using four different letters of registration held 
by four ostensibly separate and independent irregular carriers, but as the Ex- 
aminer has so painstakingly pointed out, independence of these companies was 
nomin! rather than real, and the alleged owners of these carriers were merely 
strawmen set up to conceal the identity of the true owners. In a very real 
sense the individual respondents herein were puppeteers manipulating the con- 
trols of their different enterprises to maintain the appearance of separate opera- 
tions by each carrier respondent, while in fact engaging in regular, scheduled air 
transportation as a single company.” 

The Board described the four respondent carriers as irregular air carriers 
holding letters of registration under part 291 of the Board’s economic regulations. 
Respondent North American Air Coach System is a corporation controlled by the 
individual respondents and functions as general agent for the sale of trans- 
portation on the four carriers. North American Air Coach sells tickets for such 
transportation and performs other traffic-generating services, both directly and 
through subagents. The Board said that the individual respondents (Weiss, 
Fischgrund, Lewin, and Hart) through partnerships known as Republic Air Coach 
System, Twentieth Century Aircraft Co., Standard Airmotive Co., and California 
Aircraft Co., own and lease aircraft to the four irregular carriers and perform 
accounting, bookkeeping, financial management, and other fiscal services for the 
companies. 
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“When we cut through the web of intercompany dealings and technical devices 
employed by the respondents,” the Board stated, “it is perfectly clear that the 
respondents have attempted to make a mockery of the Board’s regulations and to 
operate without regard to the requirements of the Civil Aeronautics Act. No 
amount of pious protestation by respondents can now obscure the fact that they 
deliberately embarked upon an involved scheme to operate a regular, scheduled, 
transcontinental air-transportation business without a certificate of public con- 
venience and necessity or other appropriate operating authority.” 

In summary, the Board pointed out, the record supplies multiple independent 
bases: for reyoking the respondent carriers’ letters of registration: (a) par- 
ticipation as partners or joint venturers in a combine which engaged in direct, 
regular and frequent air transportation without authority from the Board, in 
violation of part 291 of the economic regulations and section 401 (a) of the act; 
(6) consolidating or merging properties into one person in violation of section 
408 (a) (1) of the act; (c) individually as well as collectively holding out and 
operating regular and frequent air-transportation services in violation of part 
291 of the economic regulations and section 401 (a) of the act; (d) accepting 
tickets in exchange for air transportation which did not comply with the require- 
ments of part 291, accepting passengers from ticket agents with whom they did 
not enter into written contracts, and failing to file any such agreements with the 
soard, all in violation of part 291 of the economic regulations. 

“In the circumstances of this case,” the Board concluded, “any 1 of the 4 
categories listed above justify the sanction of revocation; and taken together, 
they make revocation inevitable.” 

Vice Chairman Adams concurred with the majority’s finding that the respond- 
ents had willfully violated certain economic regulations of the Board, but 
dissented from the majority’s conclusion that such findings required outright 
revocation of the letters of registration held by Twentieth Century, Trans, Na- 
tional, Trans American and Hemisphere. The Vice Chairman pointed out 
that because of the frequency of service violations shown on the record, severe 
sanctions against the respondents should be ordered by the Board but that the 
public interest did not require outright revocation of their letters. 

Vice Chairman Adams stressed that his basic disagreement with the major- 
ity transcended this particular enforcement proceeding and was based upon 
his belief that the present Board majority had given insufficient consideration 
to important public interest factors bearing upon this case. He cited earlier 
decisions of other Board majorities forming a pattern of Board philosophy which 
he felt was inconsistent with the public interest—particularly that of the users of 
air transportation. He contrasted this restrictive policy from which he has 
consistently dissented (enunciated in the General Fare cases, the Transcon- 
tinental Coach case and the “North American Name” Enforcement case) with the 
more enlightened policy pronounced by the Board primarily in the air cargo field, 
where the Board stressed its promotional and developmental duties under the 
Civil Aeronauties Act. 

The Vice Chairman pointed out that an adoption by the Board of his recom- 
mended decision of divestment and sanctions as opposed to revocation would 
not harm either the public or the airline industry but would undoubtedly 
result in substantial benefits to the traveling public. He indicated that the 
present majority order of revocation is subject to the same infirmities as the 
Board order in the North American Name Enforcement case which was set 
aside by the United States court of appeals because the board had given no ade- 
quate explanation of the reasons why the public interest demanded such an 
order. 


Mr. Harris. Thank you very much, gentlemen. 

Mr. Fiscuerunp. Thank you. 

Mr. McCray. Thank you. 

Mr. Harris. I want to apologize to the other witnesses who have 
been here yesterday and today inasmuch as we have not been able 
to get to you, but I am sure you realize that this is a very highly im- 
portant matter we have had under discussion. , 

I might inquire, in view of the fact that the committee has incon- 
venienced you, if you would like to file a statement for the record 
in lieu of your personal appearance or would you prefer to come 
back at a later date? 
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Mr. Ramsay Potts? 

Mr. Ports. Mr. Chairman, I would like to come back at a later date 
because I want to refute some erroneous statments made by Mr. 
McMurray about the safety record of the independent carriers. 

Mr. Harris. Very well. 

Are you available on notice? 

Mr. Porrs. Yes, sir; any day next week or thereafter at your con- 
venience. 

Mr. Harris. In other words, you would be available on any short 
notice ? 

Mr. Ports. Any short. notice. 

Mr. Hinsuaw. Mr. Chairman, I presume that the gentleman to 
which this gentleman is referring is the McMurray who appeared as 
the vice president of the Airline Pilots Association on behalf of 
Mr. Sayen ? 

Mr. Ports. Yes, sir; that is correct. 

Mr. Hinsuaw. So now we know what we are talking about. 

Mr. Harris. Mr. H. B. Johnston, president of the Aircoach Trans- 
port Association ? 

Mr. Jounston. Mr. Chairman, if it pleases you and the committee, 
1 would much prefer to make my statement in person. 

Mr. Harris. Very well. 

I am asking this because I am fearful that. the committee has incon- 
venienced some of you by having you here not only for these 2 days, 
but 2 weeks ago when we had the other session. 

Mr. Floberg? 

Mr. Fionerc. Mr. Chairman, I want to do whatever best suits the 
convenience of the committee. 

I have my statement here and if you would prefer that I file it today, 
I will do so. 

Mr. Harris. We would be glad to have you file it or come before the 
committee personally. 

Mr. Froserc. I will take the chance and come before the committee 
personally, and I promise not to take up more than 5 minutes when 
I do. 

Mr. Harris. All right. 

Mr. Charles Parker ? 

I guess Mr. Parker had to leave. 

We have a statement from the Chamber of Commerce of the United 
States, with the request that it be included in the record. 

Without objection, it will be received in the record at this point. 

(Statement referred to follows :) 

CHAMBER OF COMMERCE, OF THE UNITED STATES, 
Washington, D. C., January 25, 1956. 
The Honorable OrEN Harris, 
Chairman, Subcommittee on Transportation, 


Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. Harris: The Chamber of Commerce of the United States wishes 
to express the views of its members on certain issues involved in H. R. 4648 and 
H. R. 4677, the omnibus aviation bills pending before your subcommittee. 

The Chamber agrees with the requirement of the Civil Aeronautics Act that 
there be a showing of public need before authorization of air transportation 
service and it believes that contract air carriers should be made subject to regula- 
tion. It opposes the extension of rate regulation to the international field. 
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Specifically, our membership believes that— 

(1) The policy of the Civil Aeronautics Act establishing regulated competition 
in air transportation is sound, and the exemption authority contained in the act 
should be used only in limited and exceptional circumstances. To the extent 
that there is a public need for air transport service now being offered under the 
irregular carrier exemption, this need should be met by the issuance of certificates 
authorizing such service upon proof of public convenience and necessity and the 
fitness of the applicant. 

(2) The rates and service of contract carriers by air should be regulated under 
the Civil Aeronautics Act, in order that there may be a determination in each 
case as to whether the operation is a bona fide contract service or in reality that 
of a common carrier. Bnforcement of the act is deficient without this informa- 
tion. 

(3) Authority should not be granted to the Civil Aeronautics Board to regulate 
rates in international air transportation more extensively than it now does. In 
our opinion, sufficient need has not been shown for the substitution of govern- 
mental rate-making for the flexible conference-type rate-making now in existence 
through the International Air Transport Association. 

The grant of this authority would be especially objectionable since, under pro- 
visions in our bilateral air transport agreements, the United States Government 
has contracted with other governments to submit any contested rate of American 
international air carriers to the International Civil Aviation Organization, or to 
an intergovernmental arbitration board, for an advisory report, and then to use 
its best efforts under the powers available to it to put into effect the opinion 
expressed in such a report. The International Civil Aviation Organization, as 
you know, is an international body composed of government representatives, not 
air carriers. 

Therefore, if the authority to fix international air rates requested by the Civil 
Aeronautics Board were granted, the Board would be obligated to put into effect 
the rate agreed upon in ICAO, where the American air carriers concerned have 
no direct voice. 

We do not believe that American flag carriers should be so subjected to the 
authority of an international governmental body. Yet we note that the Board 
has stressed before your subcommittee the contention that foreign governments 
already have almost complete control over the rates of United States flag carriers. 

We realize that national sovereignty in airspace is reserved to each party to 
the International Civil Aviation (Chicago) Convention, and that a veto power 
over rates of international air carriers is reserved to each country that is a party 
to the Bermuda-type bilateral air agreement, provided that, to prevent a rate 
going into effect, a country is willing to go to the extreme of refusing to permit a 
earrier of another country to continue service to it at the rate in question. Both 
the convention and the bilateral agreements, however, are reciprocal and do not 
give other governments any more power over United States flag carriers than 
they do the United States over foreign carriers. 

We are not aware of national laws in force in other countries that give addi- 
tional powers in this regard, nor are we aware of any occasion when these powers 
under the bilaterals have been invoked. We, therefore, do not understand the 
emphasis placed by the Board on any rate control that may be exercised by 
foreign governments over United States flag carriers, other than through the 
reciprocal bilaterals, nor do we understand the Board’s reference to powers of 
other governments throughout the world to suspend, pending hearing, the rates 
of United States flag air carriers. 

The Board’s testimony might also give the impression that it does not now quite 
effectively control the international rates of carriers in the International Air 
Transport Association (IATA). This would be erroneous. Under its power to 
approve or disapprove agreements among carriers, including the IATA machin- 
ery itself, the Board has disapproved rates, fares, and charges, and rules affecting 
them, because of the level of the fare or for one or more of a variety of reasons. 
In actual practice and effect, the Board’s present control of rates of certificated 
international air carriers in this manner is quite extensive. 

In its testimony, the Board also appears to lay great stress on the prospect, 
under the powers it seeks, of actually putting rates into effect, pending discussion 
and arbitration, where there is international disagreement. We realize that, 
theoretically, this could be done under the bilateral agreements. However, the 
bilaterals also offer an alternative, in that they provide that the country of the 
carrier concerned may choose, instead of putting the rate into effect pending 
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arbitration, to suspend its operation until agreement is reached. Rather than 
create international dissension over an airline rate, it would seem more realistic 
to assume that the alternative of suspension would generally be used. 
We would appreciate it if you would make this letter a part of the record of 
your hearings. 
Cordially yours, 
CLARENCE R, MIZEs. 


Mr. Harris. The committee will adjourn until Tuesday of next 
week, when we will have an executive session. 

The committee is adjourned. 

(Whereupon, at 12:55 p. m., the subcommittee recessed.) 
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TUESDAY, FEBRUARY 28, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForeEiGN ComMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 1324, 
New House Office Building, Hon. Oren Harris (chairman of the 
subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

We meet to resume hearings on Civil Air Policy, H. R. 4648, by Mr. 
Priest, chairman of the committee, and H. R. 4677 7, by Mr. Hinshaw, 
of California, to amend the Civil ‘Aeronautics Act of 1938. I might 
state at the outset that it is the hope of the chairman that these hear- 
ings can be substantially concluded today and tomorrow. It is the 
intention to hear all the witnesses who have indicated a desire to be 
heard by this committee on this important legislation. 

Mr. Harrts. We have a number of witnesses scheduled for this 
morning. ‘Tomorrow morning we expect to hear from the Mr. S. G. 
Tipton, president of the Air Transportation Association, and Dr. 
George Baker, president of the Transportation Association of 
America. 

We are very glad to welcome back and have this morning Mr. H. B. 
Johnston, president, Aircoach Transport Association. 

Mr. Johnston, I might say to you and others who are here this 
morning, we regret if we have caused you any inconvenience in not 
getting to you when we held the last session. We are glad to have 
you people who are interested in this program back with us today. 

Mr. Jounston. Thank you, Mr. Chairman. 

Mr. Harris. Would you state your full name and identify yourself 
for the record, please / 


STATEMENT OF H. B. JOHNSTON, PRESIDENT, AIRCOACH TRANS- 
PORT ASSOCIATION, WASHINGTON, D. C., ACCOMPANIED BY 
ALBERT F. BEITEL, OF MORRIS, PEARCE, GARDNER & PRATT, 
WASHINGTON, D. C. 


Mr. Jonnstron. My name is Hamlin B. Johnston, located at 5808 
Cleaves, Glennmar, Md. I am the president of the Aircoach Trans- 
port Association. 

Mr. Chairman, gentlemen: I represent more than 30 independent 
airlines, mostly in the class of supplemental air carriers. For amend- 
ments to the Civil Aeronautics Act of 1938, we urge the following three 
points: 

1. Exemption authority : The power of the Civil Aeronautics Board 
to exempt air carriers from certification requirements should be con- 
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tinued. The independent airlines began and now operate under this 
power which the pending bills would terminate in a year. 

2. Certification: Clear cut authority to grant certificates for sup- 
plemental air service should be added. 

3. Contract carriers: The transport companies now operating under 
part 45 of the Civil Air Regulations should be placed under CAB 
regulation as to rates. 

AIR POLICY 


Before I deal with these three points, permit me to speak briefly on 
the underlying civil air policies. A year ago, when the pending bills 
were introduced, no policy or role for the independent airlines had 
been decided. 

There was much talk about the problem of the nonscheduled air- 
lines. They had sprung into being after World War II, largely by 
veteran enterprise, to fly without fixed routes. Strict limitation were 
put on operations between any two points, to prevent undue competi- 
tion with certificated route carriers. 

To live, the noncertificated airlines had to develop new business in 
cargo, low-cost aircoach, and planload charters, both civilian and mili- 
tary. Some were given cargo route certificates; some fell by the way- 
side. Sixty companies remained, under thorough investigation begun 
by CAB in 1951 to determine their role. 

Pending the conclusions, efforts were made by hostile interests to 
limit these carriers to little more than planeload charter flights. The 
scheduled airlines had not developed this field. Barely one-half of 1 
percent of their revenue was from nonscheduled operations. They 
concentrated on the rich individually ticketed passenger trade and 
wanted to keep it all from competition. 

This was the situation when the pending bills were drafted early 
this year. 

CAB DECISIONS 


On November 15, 1955, CAB’s 4-year investigation was ended by 
an order, E-9744, to sweep away past uncertainties and recognize 49 
of the independents as supplemental air carriers with definite roles 
not only in planeload charter but in individual passenger traffic as 
well. 

The Board found that these carriers had “performed a useful public 
service, that they represent a significant part of our air transport sys- 
tem, and that our policy toward them should be directed toward their 
survival and continued healthy growth.” 

They were credited with pioneering low-cost aircoach. “Largely 
as a result,” the Board declared “* * * the certificated trunkline car- 
riers became active participants in this field.” 

The fact is that the trunklines, after clinging to their old policy of 
high-cost service only, had to cut transcontinental fares to the $100 
range and then to $80 as the independents showed that money could 
be made on low fares, even though they were without mail pay or 
subsidy. 

To setiite such pioneering to continue, and to augment scheduled 
airline service wherever demand could be found, each supplemental 
air carrier was authorized to fly as much as 10 round trips per month 
between any 2 United States points without limit on regularity, for 
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individually ticketed passengers or individually waybilled shipments. 
The previous rule was 8 to 12 trips on an irregular basis. Unlimited 
planeload charter flights were permitted. 

By another decision, E-9745, also on November 15, 1955, the CAB 
authorized our association to operate an Air Charter Traffic Exchange 
to generate peanlone passenger and cargo work. 

he scheduled airlines sought to stay the new 10-trip authority on 
grounds that it would injure them. But the United States Court of 
Appeals, after a hearing, let the new regulations become effective as 
of January 16, 1956. 

Commercial air traffic has been increasing at 20 percent per year. 
All the independent airline flying, including military charters, is only 
6 percent of the total. ‘The Big Four airlines, the loudest complainers, 
have two-thirds of all traffic. 

We attach a summary from Aviation Week of July 11, 1955, to 
show how trunkline business is growing. In past public proceedings, 
we have submitted evidence that trunkline returns on invested capital 
are far higher than those of other regulated utilities or even of indus- 
trial companies. 

We make these points in view of scheduled airline testimony before 
your committee. It should be plain that we have helped rather than 
hurt the trunklines. Our new authority is intended for limited com- 
petition which will be a healthy influence. If it goes too far in any 
area, CAB has reserved the right to tighten our operating limits. 
There is no legislative problem here. 


MILITARY VALUE 


In addition to the civilian phases, CAB took cognizance of the 
military value of the supplemental air carriers as is the Board’s 
duty under the Civil Aeronautics Act of 1938. The Board found: 

They have rendered invaluable service to the military, both in the Berlin 


and Korean airlifts, as well as in domestic charter operations. The continued 
existence of their fleet is of real value in terms of national defense. 


Military charter and contract work is about half the traffic of these 
carriers under CAB exemption authority granted in the Korean war 
and extended year by year. By CAB Order E-9756, November 18, 
1955, it was extended to December 1, 1956. A large part of this work 
is bid in competition with ground carriers and so is the cheapest form 
of transportation in direct cost, plus the saving of men’s time. 

By expanding our civilian traffic, we can strike a better balance and 
make our military service still more economical. Often we can find 
civilian loads to minimize empty ferrying for which the Government 


pays. 

CAB found: 

(Their) future ability * * * to serve the military depends upon their ability 
to operate their planes in commercial activities when not in service for the 
military. 

New defense policies have been dovetailed closely by the recogni- 
tion that an airlift reserve, vital in war or emergency, can be main- 
tained most economically by encouraging commercial air transport 
rather than by maintaining a huge Government standby fleet. 


76975—56——29 
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We cite Department of Defense Directive No. 4500.9, January 6, 
1956, together with the Department’s comments on the Hoover Com- 
mission report on transportation as of December 1955. The supple- 
mental air carriers are recognized by name in Department of Defense 
Instruction 4500.23, February 2, 1956. 

It is evident that the advancement of the supplemental air carriers 
under flexible authority, in order that they may move quickly into 
operations, is in line with present civil and military air policies, as well 
as with the little business policy of this Nation. 


EXEMPTION POWER 


It follows that CAB’s flexibility of power to allow such service to 
the public and the Armed Forces should not be abridged. The supple- 
mental air carriers operate entirely through the exemption power of 
416 (c) of the Civil Aeronautics Act of 1938. 

For certificated service, long hearings and determination of public 
convenience and necessity have been required. Trunkline delay tactics 
froze out many applicants for routes. Without the exemption power, 
the experiments in aircoach and cargo service could not have gone 
forward. Air progress could have been delayed for years. 

After the independent airlines were started, opinion within the 
Board turned against them. The former majority wanted to curtail 
the exemption power. But the Board during 1955, in the light of 4 
years of CAB staff study, swung to the new policy, which I have 
described. 

The Chairman of the CAB, Hon. Ross Rizley, has told you he be- 
lieves the exemption power should continue. On October 7, 1955, the 
Deputy Attorney General opposed the curtailment as proposed in 
H. R. 4648 which he said eons preclude CAB from exempting any 
supplemental air carriers. 

Hon. Louis S. Rothschild, Undersecretary of Commerce, after citing 
the vitality and growth potential of air transport, testified : 

We believe that the proposed limitation on the Board’s exemption authority 
is too severe and might prevent the expeditious inauguration of urgently needed 
service. The Board should have enough latitude to grant exemptions to operators 
of large aircraft, where such action is in the public interest, and would not result 
in more duplication of services already authorized. 

At present, there are 45 supplemental air carrier companies of which 
about 30 are actively flying at this time. In addition, there are 4 large 
irregulars, 1 specially exempted carrier, and 4 contract or part 45 
operators, now active. That makes a total of 54 companies in the 
independent airline industry of which less than 40 are flying. 

The Civil Aeronautics Board is about to complete its screening of 
individual supplemental air carriers for fitness. After all the hard 
work and orderly procedure to arrive at this point, it would be a step 
backward to knock out the exemption power upon which these com- 
panies are founded. 

CERTIFICATION 


For the future, there remains the question of whether supplemental 
service should be granted by exemption under section 416 te) of the 
act or by certificates under section 401. Since there have been some 
legal doubts as to the CAB’s power to grant certificates for other than 
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point-to-point service, the matter could be resolved by giving the Board 
authority to grant less than a full certificate. 

The issue could be simplified by adding the following provision to 
section 401 (f) of the act: 

Provided, That the Board shall, in issuing any certificate to a supplemental 
service air carrier, include in such certificate such terms, conditions, and limita- 
tions aS are necessary to define the type and extent of the supplemental service 
authorized by such certificate, and to assure that the service offered thereunder 
does not exceed the authorization. 

Legislation along these lines has been endorsed by the CAB Chair- 
man. 

CONTRACT CARRIERS 


Finally, there is the matter of regulating the contract operators 
organized under part 45 of the Civil Air Regulations and known as 
Part 45, Operators. They are responsible to the Civil Aeronautics 
Administration for air safety but are under no economic regulation 
by the Civil Aeronautics Board, since they do not engage in common 
aurriage, 

The supplemental air carriers, like the scheduled airlines, are bound 
by rates on file with CAB and not subject to change in less than 30 
days. The contract carriers can change their rates without notice. 

It seems fair and proper that they should be brought within rea- 
sonable regulation as to rates, in keeping with the national transpor- 
tation policy of maintaining the transportation industries on a sound 
economic footing. 

These are the main points that affect the members of the Aircoach 
Transport Association. I shall be glad to give this committee fur- 
ther information on any point, and I thank you for the privilege 
of appearing. 

Mr. Harris. Thank you very much, Mr. Johnston. 

Would you define what you mean by new class of supplemental air 
carriers ? 

Mr. Jounston. In CAB docket 5132, Mr. Chairman, the CAB has 
recently designated a new category known as supplemental air car- 
riers. That was new as of the date of their order, November 15, 1955. 
A stay was sought by the scheduled carriers in the court of appeals, 
and the stay was not granted by the court. So the new supplemental 
air carriers that came into being were able to operate commencing on 
the 16th of January of this year. 

Mr. Harris. Does that mean all air transportation service in addi- 
tion to scheduled air service would be termed “supplemental” ? 

Mr. Jounston. These are supplemental air carriers that are author- 
ized up to 10 flights, which may be scheduled flights, between any 2 
points for individual ticketed sales and individually waybilled cargo 
shipments. That is in addition to unlimited charter rights. Experi- 
ence has shown that it is necessary to have both limited individual 
ticket sale rights and charter rights to support transport-size aircraft. 

The supplemental services to be provided by supplemental air car- 
riers can, for example, take up the peak loads at weekends in the 
seasonal periods when standby passengers are unable to get service on 
the certificated airlines. They will round out the service that the 
public requires. 

Mr. Harris. Very well. 
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Mr. Wolverton, have you any questions? 

Mr. Wotverton. In your statement, you have said that you repre- 
sent 30 independent airlines, mostly in the new class of supplemental 
air carriers. Do any of the air carriers whom you represent now 
receive a subsidy ? 

Mr. Jonnston. No, sir. None of the members of my association 
receive any subsidy. 

Mr. Wotverton. Would they be entitled to receive a subsidy under 
proper conditions under the law as it exists today, or are you re- 
stricted from such ? 

Mr. Jounston. The supplemental air carrier decision, in docket 
5132, does not, according to our interpretation, confer subsidy rights, 
Mr. Wolverton. 

Mr. Wotverton. Have your companies been able to operate at a 
profit without subsidies? 

Mr. Jounston. Our companies have all operated successfully with- 
out any subsidies. 

Mr. Wotverton. I gathered from your statement that you con- 
trasted their remunerative operations as compared to the large air- 
line carriers. Do you mean by that that your companies show a 
better profit ? 

Mr. Jonnston. No, sir; I did not mean that. I meant that they had 
been able to operate, keep their heads above water, make a reasonable 
profit, without benefit of subsidy; that their profits certainly have not 
been in keeping with those of the certificated trunklines. As I men- 
tioned in my testimony, the trunklines traffic has increased at the rate 
of about 20 percent each year. Their profits are above those of other 
utilities regulated by the Government, and even higher than that of 
many major industries. 

Mr. Wotverton. How do you account for that fact? 

Mr. Jonnston. For the fact that their capital returns are so large? 

Mr. Wotverton. You have spoken just now of the very satisfactory 
operation of the companies that you represent as compared even to in- 
dustry. I am asking what is there in the operation of that type of 
service that you represent that enables it to have had such a pleasing 
result ? 

Mr. Jonnston. Sir, as you probably well know, following World 
War II, when these carriers were brought into being, they had some- 
what more liberal rights than they have eer in the past 4 or 5 years. 
During those early years after the war, these carriers were not so re- 
stricted and, therefore, were able to carry the general public on irregu- 
lar flights on a profitable basis. Then the CAB brought in restrictive 
regulations, limiting the frequency end the regularity of flights in such 
a manner that these carriers would have been forced out of business 
had not they had the benefit of the military traffic that developed be- 
cause of the Korean conflict. 

Most of these carriers then became largely dependent on military 
traffic. After the Korean conflict, the military traffic held up to a fair- 
ly high level, and these carirers were able to keep their heads above 
water until the Board made their recent decision authorizing them 10 
scheduled trips between any two points, which, coupled with their 
charter rights, should enable them to revert to a profitable civilian and 
military business combined. 
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Mr. Wotverton. When you make a favorable comparison as you do, 
is it to be considered in the light of the earlier operations or does it 
include the later operations as well ? 

Mr. Jounston. Sir, I think I have reference to both, to both periods. 
I have pointed out in my testimony here that these supplemental air 
carriers will be able, with the several different rights, to support trans- 
port-type aircraft as well as rounding out the service to the public. 

Mr. Wotverton. Do the standard airline companies have any op- 
erations similar to that which your companies carry on ? 

Mr. Jounston. They are similar in the sense that the supplemental 
air carriers provide presently a coach-type operation. The certificated 
carriers do provide coach-type operation but only to about 11 percent 
of the total cities that they are authorized to serve. 

Mr. Wotverton. Is it possible for your supplementary air carriers 
to carry on a type of operation different from the main airline com- 
panies, or would it be possible for the established trunklines, as you 
referred to them, to carry on in the same type of business that you do 
in every particular, if they wished to do so? 

Mr. Jounston. I would certainly think so, sir. The name of these 
carriers, supplemental air carriers, is as the name implies, and I think 
they are intended to perform the same type of service as are the cer- 
tificated carriers to supplement the certificated carriers. 

Mr. Wotverton. Does your operation require a different type of 
control or regulation than the trunkline companies ? 

Mr. Jounson. When you speak of control and operation, I do not 
know exactly what you might have reference to. 

Mr. Wotverton. Maybe your difficulty is due to my own misunder- 
standing of the differences in operation between the two. For in- 
stance, In your testimony, under point one, “Exemption Authority,” 
you state: 

The power of the Civil Aeronautics Board to exempt air carriers from certifica- 
tion requirements should be continued. 

Perhaps I should know the answer to the question I am about to 
ask, but, unfortunately, I do not. Just what does that exemption 
from certification requirements mean? What are the exemptions? 

Mr. Jounston. The carriers, members of my association, were ex- 
empted under this section of the Civil Aeronautics Act, from con- 
venience and necessity proceedings which, as I pointed out in my testi- 
mony, are long, drawn out, and delayed by the intervenors. These 
carriers have, over a period of years, demonstrated their ability, and, 
therefore, it was logical that they be exempted from convenience and 
necessity proceedings before the Board. 

There were many other progressive steps made in civil aviation as 
a result of the exemption power that the Board has. The military 
traffic, for instance, that I have referred to, has been hauled under 
exemptions from the Civil Aeronautics Act. 

Mr. Wotverton. Are you of the opinion that the element of neces- 
sity and convenience has no part or should have no part in determin- 
ing the operations of your airlines? 

r. JoHNsTON. Sir, I stated that the successful operations under 
the exemption demonstrates the fitness and ability of the carriers, and 
the fact that they have built a business over a period of years would 
seem to prove that it is to the public’s convenience and necessity. 
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Mr. Wotverton. Are your companies allotted a particular route? 
That is, within which they can operate. 

Mr. Jounston. No, sir. Any of these companies may, in keeping 
with economic requirements, vary its routes between points as long as 
it does not exceed the limit of 10 flights per month between any 2 
points. It will work on sort of a supply-and-demand basis. 

Mr. Wotverton. When one of your companies has received a cer- 
tificate between points, as you have just indicated, would that give 
them any basis on which they could object if another company, another 
line, made an application for similar rights between the same points ? 

Mr. Jonnston. Presently, the supplemental air carriers have in- 
terim operating licenses that are neither defined as certificates or ex- 
emptions, although they are issued, I presume, under the exemption 
provision of the act. But this is an interim thing for the group of 
carriers pending an individual decision as to their fitness and ability, 
at which time the Board, the Civil Aeronautics Board, has indicated 
it will decide as to whether or not they will receive certificates or 
exemptions. 

I pointed out that there is some question as to the Board’s authority 
to issue point-to-point, limited certificates and asked that this amend- 
ment to the act be made by Congress in order that the Board will have 
clear-cut authority. 

Mr. Wotverton. I am inquiring beyond the question of fitness and 
ability. Iam trying to ascertain from you as to whether the elements 
that enter into a decision on convenience and necessity can be raised 
or are raised at any time between your own companies. 

Mr. Jounson. Sir, this is rather technical. I am not an attorney. 
If I might, with your permission, I would like to refer the question 
to my counsel. 

Mr. Wotverron. I do not mean to be technical. I know too little 
about the subject to be technical with the president of an association 
such as yours. I am merely striving to get information as to the 
length, breadth, and scope, so to speak, as to this exemption that you 
have at the present time to ascertain as nearly as I can just what it 
actually means. That is what I am striving to do. 

You are well aware of the fact that necessity and convenience has 
always been a very important factor certainly between the trunk air- 
lines. Now I am inquiring whether the same element in any way, 
shape, or form, comes within your operation, your type of operation. 

Mr. Jounson. Sir, there were no additional certificated trunklines 
authorized domestically since the act came into being. The carriers 
I represent operated over a period of years after the war under an 
exemption. They provided a service which seemed to fulfill a public 
need, as evidenced by the fact that they have had successful opera- 
tions. The exemptions by the Board would seem to recognize that 
convenience and necessity had been proved by virtue of the operation 
over a period of years. 

Mr. Worverron. In other words, it is to be taken for granted, is 
that correct ? 

Mr. Jounston. I would not say so, sir. I think the established rec- 
ord would be evidence of the fact that it was a necessity and a 
convenience. 
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Mr. Wotverton. Do you have the feeling that the principle of the 
crandfather clause operates here to the extent that saying that con- 
venience and necessity exists because it has existed in the past? 

Mr. Jounston. I think grandfather rights under direction of Con- 
gress might have been a good substitute for this exemption. I think 
vrandfather rights in the sense that the term was used before the act 
went into being has essentially been established by these carriers that 
| represent. 

Mr. Wotvertron. Then I assume that if that had been the case, then 
the air carriers whom you represent would have raised the question of 
convenience and necessity or that element as against any who would 
subsequently apply for certification. 

Mr. Jounston. I am not sure I follow you, Mr. Wolverton. If I 
may have my counsel clarify that matter for you, I would like to. 

Mr. Wotverton. I have no objection. Maybe it is not as important 
as it seems to me. If he wishes to clarify it, that is all right. 

Mr. Harris. I think you should identify your counsel for the record. 

Mr. Berret. My name is Albert F. Beitel. 

Mr. Harris. And your position? 

Mr. Berret. I am attorney at law, Washington, D. C. I have ap- 
peared on behalf of the Aircoach Transport Association in Docket 
5182, which is the case they are discussing now. I am counsel of record 
in that proceeding. 

Mr. Harris. Very well. 

Mr. Berrer. The Congress in the Civil Aeronautics Act has pro- 
vided that no person shall engage in air transportation without a cer- 
tificate of public convenience and necessity. In section 416 of the 
Civil Aeronautics Act, the Congress has provided that where the 
public interest so requires, the Board may exempt a carrier from any 
provision of the act except certain labor provisions. As a consequence, 
the Board can authorize, by exemption authority, air transportation 
operations without the carrier first obtaining a certificate of public 
convenience and necessity. The test for a certificate is public con- 
venience and necessity. ‘The test for the issuance of an exemption is 
public interest plus undue burden on the carrier, or particular circum- 
stances surrounding a limited operation. 

Consequently, when the Civil Aeronautics Board decided to issue 
the interim operating authority to these carriers, the Board made 
findings that the public interest required these operations. If they 
had been issuing certificates, the Board would have found that public 
convenience and necessity required the issuance of the operating au- 
thority. Actually, before either a certificated carrier or an exempted 
carrier can engage in operations, it is necessary for him first to demon- 
strate to the Civil Aeronautics Board that either the public interest 
or the public convenience and necessity requires the service which he 
wants to perform. At the present time, the Board has authorized 45 
of these carriers as supplemental air carriers. They have certain 
rights under which they can perform air transportation services. 
Those rights are limited. 

The certificated carriers do have all of the rights which the supple- 
mental carriers have, except the right to change the base of their 
operations from one set of points to another set of points, because 
certificated carriers have certain points which they must serve on a 
route regular basis. 
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The question that Congressman Wolverton posed, as I understand 
it, is if another supplemental carrier were to be formed and applied 
to the Civil Aeronautics Board for an exemption, would an existing 
supplemental carrier oppose that request? 1 wish I were able to tell 
you upon the basis of experience, but there has been no such applica- 
tion yet filed with the Civil Aeronautics Board. It would be guessing 
as to whether or not a supplemental carrier would go in and ask that 
that particular request be denied. 

I do not think we could, without speculation, answer what a particu- 
lar supplemental carrier would do if a new company wanted to enter 
the field. The Board has no regulations which prevent the filing of 
the applications, but none have been filed as yet. 

Mr. Wotverron. During your statement, you used the term public 
interest and also necessity and convenience. Is there a difference 
between the two, in youropinion? Dothey cover the same field ? 

Mr. Berrex. In my opinion, the tests are exactly the same, and as I 
recall section 2 of the Civil Aeronautics Act, the Congress has said 
that the Board shall consider certain things as being in the public 
interest and in accord with the public convenience and _ necessity. 
Substantially the same tests are applied in each case. The Board has 
so construed public interest and public convenience and necessity in 
sections 408 and 409 cases. 

Mr. Harris. Would the gentleman yield to Mr. Dolliver ? 

Mr. Wo tverton. I do. 

Mr. Dottiver. Mr. Johnston, you are under the same controls by the 
Civil Aeronautics Board and the Civil Aeronautics Administration as 
respects safety operations as the regularly certificated lines; are you 
not ? 

Mr. Jounston. With respect to nonscheduled flights, there is no 
difference in the safety regulations. 

Mr. Doxttver. But there is no control exercised over the nonsched- 
uled flights with respect to your charges or what you must get for 
your passenger service ? 

Mr. Jounstron. Rates are filed by supplemental air carriers with 
the Civil Aeronautics Board, the same as by the scheduled certificates 
carriers; yes, sir. 

Mr. Dotiiver. Are you implying, then, they have the same control 
with respect to your rates as they do over the certificated carriers? 

Mr. Jounston. Yes, sir; that is true. In my testimony, I made 
reference to contract part 45 carriers. They do not have the same 
economic rate requirements. They do not come under the jurisdiction 
of the CAB. 

Mr. Dotttver. To be specific, under this recent ruling of the Civil 
Aeronautics Board, each of your carriers, the so-called nonskeds, with 
one exception, I guess, has the right to make 10 regularly scheduled 
air flights per month between two fixed points. Are the fares that 
are charged for those flights fixed by the Civil Aeronautics Board ? 

Mr. Jonnston. The rates are not fixed. The rates are fixed by the 
carrier and filed with the Board the same as is done by the certificated 
trunklines. 

Mr. Dotiiver. Do you have the same authority exercised over you 
in that respect as do the certificated air carriers, some of which are 
subject to subsidy ? 





CIVIL AIR POLICY 451 


Mr. Jounston. The regulations, the tariff regulations, are the same. 
When a subsidy would come into it, I think the Board might look 
somewhat differently at a certificated rate proceeding than they would 
at ours. However, the regulations requiring tariff filings are, I think, 
identical. 

Mr. Do.uiver. You do not carry mail; do you? 

Mr. JouHnston. No, sir. 

Mr. Douutver. Therefore, you do not get any mail subsidy. 

Mr. Jounston. There is no mail subsidy. Members of our associa- 
tion do not haul mail. 

Mr. Dotiiver. And, therefore, there is no reason for the Civil Aero- 
nautics Board to want to keep your rates up to a certain level, is there? 

Mr. Jounston. I think their reason might be that they would pre- 
vent rates that would be below cost of operation or uneconomical, to 
the detriment of the carrier or the public. 

Mr. Doutuiver. Has the Civil Aeronautics Board ever prevented 
your people from lowering rates? 

Mr. Jonnston. There have been rates held up from going into 
effect, suspended, because they were challenged ee another carrier. 

Mr. Dottiver. By a certified carrier ? 

Mr. JonHnston. Some of those rates have been disallowed, or hear- 
ings have been held on them; yes, sir. 

Mr. Douiiver. Has a test ever been made, a court test, of the author- 
ity of the Civil Aeronautics Board to regulate your rates? 

Mr. Jounston. I do not know, sir. 

Mr. Doxutver. I will direct that question to your counsel. 

Mr. Berret. I do not know of any such case. The Civil Aeronau- 
tics Board does have authority to suspend rates if in the opinion of 
the Board they should be suspended for the reasons set forth in the 
statute. 

Mr. Dotiiver. Even with respect to nonscheduled carriers ? 

Mr. Berre.. Yes, sir. There is absolutely no difference between the 
treatment of tariffs by nonscheduled carriers and certificated carriers. 
They are treated exactly the same by the Board. 

Mr. Dotiiver. Thank you, Mr. Chairman. That is all. 

Mr. Wotverton. I have one other question to ask. What is your 
record with respect to accidents as compared to the regular trunk- 
lines ¢ 

Mr. Jounston. Over the most recent period, the certificated car- 
riers had 0.95 fatalities per 100 million passenger-miles as compared 
to 1.25. 

Mr. Hate. 0.95 ? 

Mr. Jounston. 0.95 as compared to 1.25. 

Mr. Wo tverron. That is all. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Your record is substantially better than that of the cer- 
tificated carriers? 

Mr. Jonnston. No, their’s is a little better. There is very little 
difference there. 

Mr. Hate. You are 1.25 and the certificated carriers are 0.95? 
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Mr. Jounsron. Yes, sir, fatalities per 100 million passenger-miles. 
That was for the most recent year. In years past, it has been the 
reverse at certain periods. 

Mr. Hate. If I travel a mile on a scheduled airline, my chances are 
slightly better than 100 million to 1 of getting out alive, and if I 
travel on your airline, they are slightly less than 100 million to 1, 
is that right ? 

Mr. Jonnston. On the basis of past averages. We are always try- 
ing to improve. re 

Mr. Hare. That is all. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotutver. No questions. 

Mr. Harris. Did I understand you to say there were 50 or 54? 

Mr. Jounston. Fifty-four presently, sir. I have it broken down 
as to how the 54ismadeup. There are 54 operating. 

Mr. Harris. You referred to a chart. Is that where you have it 
broken down ? 

Mr. Jounstron. No, sir. The chart that I have referred to is the 
one that shows the percentage of traffic increase over the trunk air- 
lines. Ihave that for the record. 

Mr. Harris. I do not find it attached to your statement. That is 
the reason I was inquiring about it. 

Mr. Jounston. Yes, sir. I had a limited number. I would like 
to put it in the record, if I may. 

Mr. Harris. Let it be received for the record. 

(The material referred to is as follows :) 


{From Aviation Week, vol. 63, No. 2, July 11, 1955] 


SHEDULED AIRLINES Gross $555 MILLION—Srx-MontTH ToTrats INDICATE INDUSTRY 
ReEcorD OF BILLION Doritars THis YEAR, AVIATION WEEK SurvEY REVEALS 


By Preble Staver 


WasHIneaTon, D. C.—Domestic scheduled trunklines will reach a record total 
of a billion dollars in gross revenues this year, according to an Aviation Week 
survey. The billion dollar total will be about $100 million above the 1954 
figure. 

The trunklines in the first 6 months this year took in approximately $555 
million in total operating revenues for an increase of 18 percent over the same 
period in 1954. 

Early estimates indicate a net operating income for this group of about $55 
million—$17 million first-quarter earnings added to $38 million earned in the 
second quarter. This compares with the $33.6 million net reported for the 
1954 half year, of which $2.8 million was in the first quarter and $30.8 for the 
second quarter. 

The 18 percent gain in total operating revenues did not match the 19.5 percent 
increase in passenger traffic figures. This failure of revenue growth to equal 
or exceed the passenger traffic climb is the result of two trends: 

A continuing decline in mail revenues. 

Further expansion of coach services continues to depress the average return 
per passenger-mile. 
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TRAFFIC GAINS 


Total revenue passenger-miles for the trunklines in the first half totaled 
9,331,000,000 for a gain of 19.7 percent over the same 6 months in 1954. The 
percentage gain was a slight drop from the 20.5 percent increase reported for the 
January-May period (see tabular box below). 

In flying 9 billion passenger-miles, the air carriers handled 16.8 million revenue 
passengers for a new 6-month high which represents a 19.4 percent gain over the 
1954 period. Coupled with the phenomenal traffic growth has been an equally 
good average passenger load factor situation (see box, above right). 

The latter is perhaps the most significant traffic trend as load factors of the 
trunklines have exceeded the previous year’s, month by month. The load factor 
accurately reflects the high rate of business that began last fall and became a 
boom in the first quarter this year (AW, Apr. 18, p. 124). Average passenger 
lead factor reached 62.9 percent in the 5 months January through May which 
was a good 2.6 points over the industry load factor of 60.3 percent registered 
in January—May 1954. 

Traffic and revenne gains experienced by the trunklines this year are also being 
enjoyed by other segments of the air transport industry. 


FEEDERS GAIN 


The local service air carriers, reduced to 13 in April by the absorption of 
Pioneer Air Lines into Continental Air Lines, have made a spectacular showing. 
I 


Domestic trunk airline traffic for January—May 1955 and 1954 


j 
Revenue passengers Revenue passenger-miles (thousands) 


January- January- Percent January- January- Percent 
May 1955 May 1954 increase May 1955 May 1954 increase 


2, 803, 000 2, 408, 000 1, 610, 174 1, 385, 022 
2, 784, 000 2, 291. 000 1, 496, 096 1, 247, 042 
1, 424,000 | 1, 274, 000 1, 005, 301 923, 653 
2, 076, 000 1, 634, 000 1, 406, 977 1, 041, 952 
9, 087, 000 7, 607, 000 5, 518, 548 4, 597, 669 
671, 000 564, 000 245, 305 203, 968 
976, 000 874, 000 297, 079 271, 506 
158, 000 141, 000 59, 677 35, 767 
262, 000 213, 000 92, 858 76, 860 
894, 000 | 713, 000 422, 670 323, 186 
571, 000 | 440, 000 425, 295 327, 746 
177, 000 | 154, 000 35, 464 30, 502 
454, 000 391, 000 | 280, 438 257, 361 
419, 000 305, 000 | 191, 269 | 141, 615 


4, 582,000 | 3,795, 000 2,030,055 | 1, 668, 511 | 
13, 669,000 | 11, 402,000 7,548,603 | 6, 206, 180 | 
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Mr. Harris. That refers to the revenue ? 

Mr. Jounston. Yes, sir. 

Mr. Harris. You say there are now 54? 

Mr. Jounston. That is 54 independent airlines, Mr. Chairman. 

Mr. Harris. And you represent 30 of them? 

_ Mr. Jounston. Thirty of them are members of our association, yes, 
sir. 

Mr. Harris. As I understand, you said the Board recognized 49. 

Mr. Jonnston. Forty-nine is correct; yes, sir. 

Mr. Harris. And out of the 49, the Board recognized how many 
that were certificated ? 

Mr. Jonnston. Certificates have not been issued, Mr. Chairman, 
pending the individual fitness as an iterim operating license. 

Mr. Harris. They were granted exemptions, then, to operate? 

Mr. JoHnston. Yes, sir. 

Mr. Harris. How many were granted such exemptions? 

Mr. JoHnson. That is the 49 figure. Since then, some have been 
discontinued and one became a scheduled cargo carrier, bringing the 
total to 45 supplemental air carriers. 

Mr. Harris. I have a copy of the Board’s release of November 15 
on this subject. I do not see that it refers to the others at all. 

Mr. Jounston. Sir, there were several companies that had enforce- 
ment proceedings pending against them that were not granted sup- 
plemental air carrier operating exemptions. 

Mr. Harris. Is that the so-called North American group? 

Mr. Jounston. Four of those companies would be the North Ameri- 
can group. 

Mr. Harris. And what was the other one? 

Mr. Jonnston. I do not know, Mr. Chairman, offhand. I am sorry. 

Mr. Harris. Does your counsel know? 

Mr. Berrev. Yes, sir; I think the confusion exists because you can- 
not add up the numbers that way. There were 60 companies involved 
in the proceeding, docket 5132. The Board issued interim authoriza- 
tions to 45 of those. 

Mr. Harris. To 45? 

Mr. Berrex. Forty-five. 

Mr. Harris. We are getting confused. 

Mr. Berret. Yes, sir. 

Mr. Harris. We started at 54 and had interim authorizations issued 
to 49 and now you say there are 60 and only 45 authorizations issued. 

Mr. Berret. That is correct. It was 49 that were issued interim 
operating authority, since reduced to 45. The 15 between the 45 and 
60, those 15 were carriers which either had ceased operations or were 
carriers which the Civil Aeronautics Board had issued orders of revo- 
cation against. Of those 15 carriers, 4, constituting the North Amer- 
ican group, are flying as large irregular carriers. 

So if you will look at the statement on page 5, you will see that it 
is spelled out there without giving the names. There are 45 supple- 
mental air carrier companies authorized to operate ; 30 are apparently 
flying. In addition there are four large irregulars. That is the 
North American group. There is a specially exempted carrier. That 
is Purdue Aeronautics. There are four contract carriers, whose 
names I do not recall. 
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Mr. Harris. That makes the total of 54? 

Mr. Berrex. Yes, sir. 

Mr. Harris. And less than 40 of those are flying? 

Mr. Berrex. That is correct. 

Mr. Harris. Why are the other 14 not flying, if you know? 

Mr. Jounston. Some of those carriers, Mr. Chairman, were operat- 
ing until the CAB tightened up or restricted their permissible fre- 
quency, regularity, to where it was uneconomic for them to continue 
flying pending clear-cut authority for the 10 trips that they are getting 
as supplemental air carriers. They continued as parties to docket 
5182, this case that had been going on for 4 years, and som of those 
carriers now, with their new rights, are in the process of resuming op- 
erations, although they are not, as of today, active in flying. 

Mr. Harris. ‘The action of the Board with reference to the supple- 
mental air carriers in effect did away with the former classification of 
irregular or infrequent carriers; is that right? 

Mr. Jounston. Yes, sir; that is correct, with several exceptions. 
For instance, the four North American carriers who presently are en- 
gaged in a court proceeding. They are still large irregular carriers. 

Mr. Harris. Are they still operating as irregular carriers? 

Mr. Jounston. That is their privilege under the proceeding pend- 
ing before the court, as long as it is pending before the court. 

Mr. Harris. In other words, the Board’s action took away from 
them operating rights because of certain alleged acts? 

Mr. JoHnsTon. Yes. sir. 

Mr. Harris. That decision is on appeal? 

Mr. Jounsron. Yes, sir. 

Mr. Harris. And, pending the appeal, of course, they continue to 
operate as irregular carriers. 

Mr. Jounston. Yes, sir. 

Mr. Harris. I think it is important enough that this release of the 
Civil Aeronautics Board announcing the new policy defining the role 
of irregular carriers be included in the record. 

Without objection it will be included. 

(The matter referred to follows:) 


[Press release, November 15, 1955] 
Civiz ArRONAUTICS Boarp 
Washington, D. C. 
CAB Announces New Poricy Derrnine Rote or Irregutar Arr CARRIERS 


The Civil Aeronautics Board today announced a new policy defining the 
role of irregular air carriers in the Nation’s air transport system. 

Following a 4-year investigation of approximately 50 large irregular car- 
riers (non-skeds) the Board decided that the time is ripe for adoption of a 
policy that would strengthen these carriers and foster their continued growth 
so that they may more adequately serve the public and so that their continued 
existence as an important aid to the national defense will be assured. 

These carriers, now to be designated as “supplemental air carriers,” will 
no longer be confined to irregular and infrequent flights. The previous stand- 
ards of irregularity and infrequency are replaced by a specific maximum of 
10 flights per month in the same direction between any single pair of points 
in any calendar month (except as to intra-Alaskan operations and except as 
to the carriage of passengers in international operations). This means that 
on individually ticketed flights, the supplemental carriers may offer regular 
scheduled service so long as the 10 flight limitation is not exceeded. 
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Apart from the 10 flight maximum on individually ticketed operations, the 
Board’s new policy permits unlimited charter operations on a planeload basis. 
Such charter flights will be permitted for the carriage of passengers and prop- 
erty in domestic, overseas and territorial (except inter-Alaska) operations, and 
will permit the carriage of cargo in international operation. The policy will 
also permit carriage of passengers in international charter operations on an 
individual exemption basis similar to that which previously applied only to 
trans-Atlantic operation. 

Authority granted to supplemental air carriers in today’s decision is of a 
temporary nature. The decision as to the nature and form of the final au- 
thority to be granted will be made by the Board at the conclusion of the pro- 
ceeding now in progress concerning the qualifications of the individual ap- 
plicants in this proceeding. 

During the investigation the Board found that the supplemental carriers 
fill an important need for periodic travel demands that exceed the capacities 
of the certificated carriers. Specific examples include: holiday travel, summer 
and winter vacations, closing and opening of schools, colleges and conventions. 
Certificated carriers who operate a fleet designed for a normal traffic volume 
cannot gear their operations to peak season traffic volume. Irregular carriers 
have filled the gap when a particular carrier was unable to supply the demand for 
service. 

‘Tremendous activity of the supplemental carriers during the Berlin blockade 
and Korean hostilities was praised in the Board opinion. During the Berlin 
airlift, supplemental carriers carried some 25 percent of passengers and 57 
percent of cargo tons carried by commercial air carriers in charter operations. 
They provided about half of the commercial capacity needed by the military 
during the Korean hostilities, and in the field of domestic military charters 
have performed an even greater portion of the service. 

The opinion also pointed out the demand for charter flights exclusive of 
military service. They cited movement of fishing parties, college students, 
sports fans, planeload movements of newspapers, baby chicks, live wild ani- 
mals, fresh fruits and vegetables as illustrative of the enormous potential and 
endless possibilities for service in the charter market. 

The invaluable contribution supplemental carriers have made to air trans- 
portation by risking their capital to pioneer in and develop the field of low-cost 
coach-type air transportation was also pointed out in the opinion. This has 
made air transportation available to travelers who could not afford first-class 
accommodations and is largely responsible for the certificated trunkline carriers 
hecoming active participants in the field. 

There is nothing new in allowing individually ticketed flights since the ir- 
regular carriers have heretofore been authorized to operate approximately 
8 to 12 such flights per month in each direction between any pair of points 
so long as they avoided a regular pattern of operations. However, the new 
policy permits regular operations within the confines of the 10-flight limit. 
Safeguards will be set up to prevent supplemental air carriers from improperly 
pooling their operations. The Board will continue to be alert to this situation 
and reserves the right to revoke operating authority of any violators. 

Other protection for the present route systems of certificated carriers is 
contained in the opinion. The majority said that a continuing study will 
be maintained over the operations of the supplemental carriers. If the amount 
of service offered under the 10-flight provision proves excessive to the cer- 
tificated route structure, the necessary adjustments can be made promptly. 
The majority reserved the right to make downward adjustments in the 10- 
flight provision on an expedited basis. 

Pointing out that growth of the supplemental carriers has not had an ad- 
verse effect upon certificated airlines the Board said, “Each class of carriers 
has its legitimate role to play in the national air transport system and our 
decision has been reached in the belief that both groups can and should prosper 
in their respective spheres.” 

The matority said that formal proceedings to consider expanding the number 
of certificated authorizations for air transportation over any segment will be 
instituted when the supplemental carriers carry more than 15 percent of the 
traffic for a period of 1 year. 

The general investigation of large irregular air-carrier operations was insti- 
tuted by the Board in September 1951, in order to determine its future policy 
in this field. The proceeding consolidated applications of the irregular air 
carriers for continuation and enlargement of their authorizations and the ap- 
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plications of other air carriers seeking original authority to provide additional 
and supplemental air service. The Board revealed that the magnitude of the 
proceedings is reflected by the fact that there are some 66 applicants in the 
case, as well as a large number of intervenors, including the principal certifi- 
cated air carriers operating over domestic trunkline, overseas, and international 
air routes, civic and governmental bodies, and the common-carrier railroads 
and industry associations, 

Members Chan Gurney and Harmar Denny filed a dissenting opinion in which 
they took the position that in granting the privilege of operating 10 round- 
trip individual fare flights per month between any 2 points, the majority 
has in effect authorized the establishment of directly competitive route-type 
services duplicating the basic services of the certificated carriers, contrary 
to the intent of the Civil Aeronautics Act and inconsistent with the objectives 
of this proceeding. They viewed the decision as economically unsound, diffi- 
cult to enforce, and a “radical departure from established principles of national 
transportation policy.” 

The dissenting opinion devoted considerable discussion to the economic aspects 
of the decision, and pointed out that there will be superimposed upon the 
present air-transport system a duplicating air service of over 30 potential daily 
scheduled flights on any route segment. Gurney and Denny expressed agree- 
ment with the examiner’s finding that “frequently scheduled, individually 
ticketed coach service could not by any stretch of the imagination be termed 
supplemental,” and pointing out that the present proceeding was limited to a 
consideration of “additional and supplmental” service, concluded that the au- 
thorization granted by the majority is not within the scope of the proceeding. 

Members Gurney and Denny further pointed out that no attempt is made 
to relate the authorized flights to any public need or demand for such service, 
that any arbitrary limitation related to number of flights is economically un- 
sound and will not be acceptable to either the public or the carriers, that the 
need for additional carriers should be measured on a specific-route basis, which 
can best be determined in the usual route certificate proceedings, that the initia- 
tive on the part of the individual noncertificated carriers to develop the maxi- 
mum charter traffic will be diminished, that the applicants are allowed to skim 
the cream of available air traffic without shouldering responsiblity for less 
profitable phases of air-transportation service, that the certificated carriers 
are subjected to competition from a class of carriers who have privileges but 
no obligations, and that fresh avenues for evasions of law are opened and the 
Board’s problems of law enforcement further complicated. They concluded 
that the majority decision is both legally and economically unsound, and will 
merely perpetuate and intensify the problems for which the proceeding was 
supposed to provide a solution. 


Mr. Harris. Are there any further questions? 

Mr. Fiynv. No questions. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hinsnaw. I would like to ask one question. 

Mr. Johnston, how many of these 49, 54, 40, or 45 carriers that you 
represent— 

Mr. Harris. Mr. Johnston represents approximately 30 in his asso- 
clation, 

Mr. Hinsnaw. Do they all own aircraft ? 

Mr. Jounston. Sir, they either own or lease aircraft. 

Mr. Hinsnaw. How many of them own aircraft actually? 

Mr. Jounsron. I do not have those figures right at my fingertips, 
Mr. Hinshaw. I will be glad to submit it for the record, if we can 
obtain it. 

Mr. Hinsuaw. May he submit that for the record, Mr. Chairman, 
how many of them own aircraft, how many lease aircraft, and whether 
it isa lease from an agency of the Government, and, if so, what agency ? 

Mr. Jownston. Yes, sir. 

Mr. Harris. I think it would be appropriate, if the gentleman would 
permit, for you to include the same information on the total of 54 
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companies in the independent airline industry, if you can get that 
information; not only those that you represent but those that are not 
members of your association. 

Mr. Hinsnaw. Yes; I think so. 

Mr. Jounsron. I think it is a matter of record with the CAA, Mr. 


Chairman. : } 
Mr. Harris. You may supply that information. 
(The following information was later submitted :) 


AIRCOACH TRANSPORT ASSOCIATION, INC., 
Washington, D. C., March 29, 1956. 
Hon. Oxen Harris, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. Harris: In response to a request from your subcommittee during 
the recent hearings on civil-aviation bills and policy, we here report the number 
of aircraft owned and leased by noncertificated airlines in the United States. 

The following information is from tabulation provided for this purpose by 
C. J. Lowen, Administrator of Civil Aeronautics. 





Number of aircraft 


Number 
Class of carrier aes Perr eng rs rae 
panies | Owned | Leased | Total 


Supplemental 

Specially exempted Suikweld 

Lane MIORUIET.. < in 2-22-5222 ene cceeanesekes ar 
2&8] 
Other 


As there is some time lag in reporting changes in ownership or lease status 
to CAA, these figures may not be absolutely precise at any future moment. 

Of the 43 companies included in the figures, 27 with 56 aircraft are members 
of the Airecoach Transport Association. 

More planes are owned within the noncertificated industry than above indi- 
eated. A majority of the leased planes are owned either by noncertificated com- 
panies or by the owners of these companies. 

The additional stability given by new operating authority should result in 
more ownership. At present, the Civil Aeronautics Board is still in process of 
screening the companies for fitness before individual supplemental air carrier 
exemptions are issued. When this is done, the carriers will be in a better posi- 
tion to make long-range commitments. Some already have ordered new equip- 
ment. 

Of the 55 leased planes, only 13 are leased by Federal agencies, as follows: 
From the Air Force, 5 C-46’s, 2 DC—4’s, and 3 SA-16A’s; from the Navy, 2 DC- 
4’s; and from the CAA, 1 DC-4. 

The total of 117 aircraft includes: 25 DC-3’s, 48 C-46’s, 33 DC—4’s, 3 DC-—6’s, 
3 SA-16A’s, 1 DC—2, and 4 M-202’s. 

By comparison, 6 certificated cargo lines, whose operations are closely related 
to the foregoing classes of carriers, have 88 aircraft; 65 C—46’s, 12 DC—4’s, 7 
DC-6’s, and 4 L-1049’s. Of the 88 planes, 29 are leased, including 11 from Fed- 
eral agencies—2 DC-6’s from the Navy and 9 C-46’s from the Air Force. The 
long-range operating authority in the certificates has enabled these airlines to 
purchase aircraft and the ratio of leased planes is smaller than in the case of 
the non-certificated carriers. 

The 117 aircraft flown by the noncertificated airlines are more than equivalent 
to 1 heavy air transport wing and 1 medium wing, with supporting maintenance 
facilities, kept ready for emergency without subsidy. 

Very truly yours, 
A. J. Rome, President. 
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Mr. Hinsuaw. That was all I had. 

Mr. Harris. Thank you very much, Mr. Johnston. 

Mr. Jounston. Thank you, sir. 

Mr. Harris. The next witness is Mr. Ramsay D. Potts, Jr. 


STATEMENT OF RAMSAY D. POTTS, JR., PRESIDENT, INDEPENDENT 
MILITARY AIR TRANSPORT ASSOCIATION, WASHINGTON, D. C. 


Mr. Harris. You are president of the Independent Military Air 
Transport Association ? 

Mr. Ports. Yes, sir; president and counsel, Mr. Chairman. 

There will be some additions to this statement which I will insert. 
At the proper time I will call your attention to those insertions, if 
I may. 

Mr. Harris. Very well. You may proceed. 

Mr. Porrs. Mr. Chairman, and members of the committee, my name 
is Ramsay D. Potts, Jr. I am president and counsel of the Inde- 
pendent Military Air Transport Association. I represent and speak 
for the member carriers of the Independent Military Air Transport 
Association, otherwise known as IMATA. 

We appreciate the opportunity to present our views on H. R. 4648, 
introduced by Mr. Priest, and H. R. 4677, introduced by Mr. Hinshaw. 
It is natural that with the lapse of time and changing conditions in 
the economy and the air transportation industry, the act of 1938 should 
require some modification and amendment. But we believe that the 
Civil Aeronautics Act of 1938 has proved to be a desirable and efficient 
framework for the regulation, control, and development of the air 
transport industry, and that those features of the act of 1938 which 
have bein instrumental in permitting the development of new types 
of service should not be changed or amended unless such amendment 
would offer the prospect of benefits clearly in the interest of better 
transportation service. 

The air carrier members of our association, whose views I express 
here today are: Aerovias Sud American, Inc., St. Petersburg, Fla.; 
All American Airways, Inc., Miami, Fla.; American Air Export & 
Import Co., Miami, Fla.; American Flyers Airline Corp., Fort Worth, 
Tex. ; California Eastern Aviation, Inc., Oakland, Calif., Part 45, Con- 
tract Carrier, affiliated with the association for the purpose of doing 
military business ; Capitol Airways, Inc., Nashville, Tenn. ; the Flying 
Tiger Line, Inc., Burbank, Calif.; Overseas National Airways, Oak- 
land, Calif.; Purdue Aeronautics Corp., Lafayette, Ind.; Seaboard 
& Western Airlines, Inc., New York, N. Y.; Slick Airways, Inc., Bur- 
bank, Calif. ; Trans-Caribbean Airways, Inc., New York, N. Y.; Trans- 
ocean Air Lines, Oakland, Calif. 

You will note that this list of carriers contains the principal all- 
cargo carriers, Flying Tiger Line, Slick, Seaboard & Western, Aero- 
vias Sud Americana and AA XICO, who have pioneered and developed 
the air freight business in this country and in foreign and overseas 
commerce, and those large irregular air carriers, now designated sup- 
plemental air carriers by recent order of the CAB, who have made 
such notable contributions to the defense effort since World War IT, 
and during and since the Korean war. 


76975—56——-30 
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Perhaps the best way to summarize the status and contribution of 
these carriers is to quote from a recent ICC Examiner’s Report * which 
stated that: 

Irregular and independent air carriers of the class represented by the associa- 
tion? came into being shortly after the end of World War II. They represent 
standby value for time of emergency, and also in day-to-day continuing service 
for the Department of Defense in time of peace. 

One of the association members’ supplied the air logistics in the carriage of 
personnel and supplies to Greece to implement the Truman or Marshall plan aid 
to Greece. Members of the association’ flew a substantial amount of flights in 
the Berlin air lift. One of the member carriers’ lifted 37 percent of the total 
material across the Atlantic in 68 flights, together with a total of 77 shuttle 


tlights between Berlin and Frankfort. 
Members of the association * were the first carriers to devote planes, equip- 


ment, personnel, and facilities to the Korean air lift. During the first 39 months 
of the Korean air lift, 5 of the member’ airlines accounted for approximately 55 
percent of the total ton-miles performed by all commercial contractors, amounting 
to 752 million ton-miles of high priority freight. 

In addition to the movement of group military passenger personnel in the 
domestic field, association members* have conducted substantial charter and 
contract cargo operations for the military establishments. From 1950 to 1952, 
one of them, and from 1952 to 1954, another conducted a contract cargo charter 
air service for the Navy Department, during which period over 13 tons per day 
were moved over a 3,200-mile route from the New York area via Philadelphia, 
Washington, Norfolk, San Diego, and Los Angeles. During the period involved, 
more than 52 million ton-miles were operated. 

One of the members * has been operating an average of 5 aircraft (this has now 
increased to 2 members operating an average of 16 aircraft in this important 
operation for the Air Force) under a contract with the Air Force for the move- 
ment of high priority freight, primarily jet engines, between Texas and California, 
operating an average of 9 million ton-miles per year. Since April 1954, another 
of the members ”* has been operating a similar cargo contract service for the Air 
Force, amounting to close to 17 million ton-miles per year. 


In addition to the achievements of the IMATA members summar- 
ized by ICC Examiner Fuller, Seaboard & Western, an IMATA mem- 
ber, has developed an extensive freight service across the North Atlan- 
tic and has been granted a certificate for performing this service, 
American Air Export & Import Co. has been granted a certificate to 
provide all cargo service between New Orleans-New York and New 
Orleans-Chicago, and other members, including Seaboard & Western 
and AAXICO, have been moving critical supplies, dependents, and 
troops to Europe, North Africa, and the Far Kast, have been support- 
ing the buildup of the DEW Line radar screen project in northern 
Canada, and have provided airlift for the relief of Haiti following 
Hurricane Hazel and for the emergency movement of food to Iceland 
made necessary by the general strike in the spring of 1955. 

These are only a portion of the airlift activities of the IMATA 
member carriers and are summarized simply to indicate the variety of 
services being performed by these carriers and the worldwide geo- 
graphic scope of their movements, 

In performing these operations in 1955, the member carriers oper- 
ated a total fleet of 134 aircraft, of which 47 were 4-engine and 87 were 
twin-engine planes. All of the 4-engine planes are committed to the 
Civil Reserve Air Fleet, and in the event needed, all of the remaining 
twin-engine planes in the combined fleet would be made available for 
the defense effort. In terms of volume the member carriers operated 


1 Report of Examiner Burton Fuller, ICC Docket No. 31451, All American Airways, Inc. 
et al. v. Abilene & Southern Railway Co. et al., April 1955. 
2 “Association” or ‘association member” substituted for “complainant.” 
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during 1955 a total of 169,305,000 cargo ton-miles and 448,228,000 
passenger-miles. 

It is significant that all of these carriers have maintained a wide 
flexibility. in the type and kind of service which they stand ready to 
offer to the defense effort and to the public at large, and it is also 
significant that these operations have been performed with a high 
degree of efficiency and with a maximum of safety. 

At this point, Mr. Chairman, if I may, I would like to depart from 
my prepared statement to say a few words about safety. 

Mr. MacMurray, representing the Air Line Pilots Association, made 
a statement during the last session of the committee which I believe 
left. an erroneous impression in the minds of the committee. I say 
that because of some of the questions that were asked at that time. 

I would like to submit for the record, if I may, Mr. Chairman, two 
letters. One is from the Administrator of Civil Aeronautics, dated 
December 17, 1954, addressed to me as president of the association. 
The first letter reads as follows: 

DeaR Mr. Ports: It affords me great pleasure to compliment the members of 
vour organization, through you, on the most commendable manner in which they 
have demonstrated their alertness to safety in aviation. 

The records of the Civil Aeronautics Administration show that for more than 
15 months the members of the IMATA have conducted their worldwide opera- 
tions without an accident involving a single fatality. This not only speaks well 
for their constant vigilance and attention to safe practices, but shows their 
determination to continue this fine record. 

I want to assure you that the CAA will cooperate to its utmost in helping the 
IMATA exert every effort toward achieving a common goal—maximum air 
safety. 

Sincerely yours, 
F. B. Len 

The second letter is dated August 26, 1955, and comes from the 
National Safety Council in Chicago: 

DEAR Mr. Ports: It is with sincere pleasure that I commend your organization 
for the outstanding record of flight safety which your members have accomplished 
during the past 2 years. 

Records reported to us by the Civil Aeronautics Board show that every one 
of your members has performed its passenger operations without a fatal 
accident to passenger or crew since July 12, 1953. This unprecedented per- 
formance lends support to our argument that accidents can be prevented if people 
waht to prevent them. 

The record of your organization offers proof of your attitude toward safety, 
and of the efforts of your organization and your members to translate this atti- 
tude into results. 

I have here also, Mr. Chairman, and sometimes 1 picture is worth 
1,000 words, a copy of a plaque which was presented by the National 
Safety Council to the members of the association. If I may, I would 
liek to circulate this plaque. 

Mr. Harris. We can see it. 

Mr. Ports. It is a citation by the president of the National Safety 
Council. It is their award of honor, the highest award they give, 
presented to Independent Military Air Transport Association in 
recognition of their members to safe air transportation, having oper- 
ated without a passenger or crew fatality in passenger carrying 
operations from July 12, 1953, to August 25, 1955. 

We are glad, Mr, C hairman, to be able to say that there have not 
been any passenger fatalities since the award of this plaque. So the 
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members have now a 214-year record of no passenger fatalities in 
worldwide operations. 

I think the thing that the committee was interested in, however, on 
the basis of the questions that they asked, was the matter of the stand- 
ards applicable to the conduct of operations by the certificated car- 
riers, certificated trunkline carriers, let us say, and by the large irreg- 
ular carriers or cargo carriers. I think I may summarize this situa- 
tion in the following way: All air carriers are subject to Civil Aeronau- 
tics Administration regulation and fly under rules laid down by the 
CAA. The rules and regulations of the Civil Aeronautics Administra- 
tion affecting certificated and large irregular air carriers are contained 
in part 40 of the Civil Air Regulations and part 42 of the Civil Air 
Regulations. Part 40 governs the operations of the certificated car- 
riers; part 42 governs the operations of the large irregular air carriers 
and also governs the operations of the certificated carriers when they 
fly off route, charter, or contract types of operations. 

The only differences, the only significant differences, in these two 
parts, are in the route familiarity requirements, and in a dispatch pro- 
cedure. I would like to say just a word about each one of those. 

The route familiarity requirements goes back to the days when we 
were flying a lot slower and a lot lower than we are now. About every 
50 miles we had an emergency landing field. It was determined that 
when carriers flew regularly over certain routes, the pilot should ob- 
tain a certain familiarity with that route and with the emergency fields 
and so on that were available to him over the route. Since that par- 
ticular day when we were flying that way, aircraft have increased 
in power. All aircraft in transport operations now are twin-engine 
or 4-engine, not single engine, and there is no longer any really great 
requirement for being familiar with the terrain, because pilots today 
fly almost entirely without particular reference to the terrain features 
underneath them. They fly with radio aids and navigational aids. 

It is my considered opinion that this route familiarity requirement is 
not significant in terms of any greater safety. 

On the other hand, the pilots who fly all over the United States, 
by virtue of the fact that they do go into a lot of different types of air- 

vorts and fly under more varying conditions, after a period of time fly- 
ing that way they, in effect, I think, become probably experienced in 
more diversified types of operations than a pilot who flies one route 
all the time. So, in effect, you might sum it up by saying this, that the 
route familiarity of the pilot who flys over one route all the time is 
balanced out by the fact that another type of pilot, over a year or 2 or 3 
of experience in flying all over the United States, or, indeed, sometimes 
flying all over the world, gains a wider type of experience in varying 
types of operations. 

The other difference in the requirement is one of a dispatch pro- 
cedure. It would be impossible for the scheduled airlines of the 
country to conduct their operations if the pilot of the aircraft had to 
go in and personally get the weather briefing from the Weather Bu- 
reau, and get all the information and make out his flight plan. There 
would be too long a delay. So they have an intermediary dispatcher 
in there who performs that service. 

As to the qualifications of the pilots, they are exactly the same. In 
other words, a pilot has to have the same qualifications to fly for a 
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supplemental air carrier that he has to have to fly for a certificated 
air carrier. 

The maintenance requirements on the aircraft are the same and 
the specification requirements are the same. 

There is one difference that I think is significant in the operations 
of these classes of carriers. In cargo operations, the CAA permits 
higher weight limits on some types of aircraft, and also allows more 
leeway in experimentation with new devices and new procedures. 
They do that purposefully in order to try out, maybe, new instrument 
approach procedures or new instruments on cargo operations before 
they allow them to be used in passenger operations. 

Mr. Hinsuaw. Mr. Chairman, I wonder if the gentleman would 
tell us about some of these new instruments that are on the planes of 
members of his association that are not on a passenger carrying 
plane. 

Mr. Ports. I cannot specify those now, but I can for the record fur- 
nish either a list of new procedures or new devices that have been tried 
out on all eargo airplanes before they were permitted to be used in 
passenger-carrying operations. 

Mr. Hinsuaw. I would like to have that list, especially of the de- 
vices. Procedures I am not particularly concerned with. 

(Mr. Potts later submitted the following information :) 


INDEPENDENT Mitirary Arr TRANSPORT ASSOCIATION, 
Washington, D. C., February 29, 1956. 
Hon. OREN Harris, 
Chairman, Aviation Subcommittee of the Committee on Interstate and 
Foreign Commerce, House of Representatives, Washington, D.C. 


Dear Mr. Harris: At the committee hearings yesterday Mr. Hinshaw requested 
that I furnish for the record a statement specifying the instances wherein in- 
struments, devices, or procedures were permitted by CAA-—CAB to be first used in 
all-cargo operations on an experimental or other basis prior to being permitted 
in passenger-carrying operations. 

Pursuant to Mr. Hinshaw’s request, here are several examples of such in- 
stances : 

1. Civil Aeronautics Board special regulation No. 411 authorizes the trial 
operation of transport-category aircraft in cargo service at increased zero fuel 
and landing weights. The Flying Tiger Line and Slick Airways have, pursuant 
to this special regulation, been operating their DC—6A’s in all-cargo service 
at these increased zero fuel and landing weights. If these proving flights are 
considered successful, it is anticipated that the carriers will request like author- 
ization for passenger-carrying operations. The significance of this is that such 
increased zero fuel and landing weights will eliminate fuel dumping, which 
is now required in case of an emergency landing made necessary just after 
takeoff with a full or nearly full fuel load. Both the manufacturer of the air- 
craft and the operating companies believe that there is no derogation of safety 
in operating at these increased zero fuel and landing weights. The experience 
gained in actual operation in all-cargo service will provide operating data on the 
basis of which the CAA-CAB can determine whether to allow these increased 
weights in passenger operations. 

2. The Flying Tiger Line has been operating a specially modified C—46 on an 
all-cargo run between Burbank and Seattle. This specially-modified C-46 has 
been operated in a 5-months’ elevation test, pursuant to CAA exemption approval 
in order to obtain actual operating data on the basis of which the CAB can de- 
termine whether or not to approve the certification of this modified aircraft for 
passenger operations. The specially modified C—46 has two particular features 
which it has been considered desirable to test in cargo operations before per- 
mitting use in passenger-carrying operations. The first feature is a device 
called the Hydro-Aire Braking System. This is the first time that a Hydro- 
Aire Braking System has been installed on a tail-wheel aircraft. The other 
feature of the modification is a nacelle modification which has eliminated cowl- 
ing and changed the exhaust stacks in order to get better streamlining and 
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cooling. The 5-months’ evaluation tests show that this aircraft has better than 
a 6 percent improvement in performance over the unmodified C—46, and will 
save 18 operating hours per month over this route on the basis of 25 round trips 
per month. 

3. As a result of the American Airlines DC—4 all-cargo aircraft instrument- 
flying experiment over the Newark-Chicago run, it has now been determined by 
the CAA-CAB that scheduled all-cargo operations can fly in instrument weather 
with minimums as low as ceilings of 100 feet and visibility of one-quarter mile, 
as contrasted with minimums of 200-foot ceilings and %-mile visibility in pas- 
senger-carrying operations into the same airport. 

4. The Civil Aeronautics Board is permitting increased-weight allowances for 
all-cargo operations for all makes and models of aircraft as contrasted with 
lesser-weight allowances permitted for the same aircraft in passenger-carrying 
operations. 

5. The principle of first testing new devices on cargo aircraft before use in 
passenger-carrying operations has also been recognized by Military Air Trans- 
port Service. MATS is now evaluating various turbo-props, by running tests of 
such equipment on modified Convair 340’s, modified C—97’s (Boeing Strato- 
cruisers) and modified C-118’s (DC—6’s) and C—121’s (Super Constellations) by 
using these modified aircraft in all-cargo operations. These tests are being 
closely monitored by the air carriers, and if successful will have an influence on 
air carrier procurement of equipment for passenger operations. 

Sincerely yours, 
Ramsay D. Ports, Jr., 
President. 

Mr. Hinsuaw. I was interested, Mr. Potts, in the statement of a 
member of your association before this committee, in which he took 
great pride in the fact that they took no contracts for hauling 
passengers into any airport that had not been flown into by the 
_ before that time. Now you say the members of the association 
lave some greater knowledge than the knowledge of the airports 
themselves. 

Mr. Porrs. I said, Mr. Hinshaw, that I thought any pilot who 
flies into a variety of airports all over the United States and all over 
the world will, in time, unquestionably build up a wider variety 
of experience in flying than a pilot who flies over one route all the 
time, and who only experiences the weather conditions over that route, 
and only goes into the airports on that route. 

Mr. Hinsuaw. You may have your opinion, but I would a lot 
rather fly with a pilot who has flown regularly into Seattle, Portland, 
and Salt Lake City, under all circumstances, and into New York, 
than I would to fly with a pilot who had never been there before. 

Mr. Ports. I do not want to leave the impression that the pilots 
who fly with the supplemental air carriers have never been into 
New York or Seattle. As a matter of fact, the operations for the 
military take them into Seattle and into New York, with a certain 
amount of frequency, and they are quite familiar, all of them, with 
the conditions at Newark, at LaGuardia, and at Seattle. 

Mr. Hinsnaw. I just named those offhand, but there are 456 or 
more other airports in the United States that I would like to know 
about, too, before I would fly with any particular pilot. If you do 
not know anything about it, that is one thing, but if you do know 
about it, that is another. You may have your opinion of that, but I 
certainly have mine, which is quite different than yours. 

Mr. Ports. If I may, Mr. Chairman, I would like to point out one 
other factor. The minimum ceiling and visibility requirements for 
part 42 operators, which is the part of the Civil Air Regulations 
under which these supplemental air carrier operations are performed, 





CIVIL AIR POLICY 465 


are, for the most part, slightly higher than the minimums which are 
imposed on carriers whose pilots do operate regularly into and out 
of an airport. Any supplemental air carrier can have his minimums 
lowered for his pilots if he makes a demonstration that they have 
been in and done so many practice landing and so on into that airport. 

Mr. Hrnsuaw. That is what I thought. 

Mr. Porrs. But that slightly higher minimum requirement, Mr. 
Hinshaw, is the extra cushion that is built into these regulations. 
What I am trying to say is that I think the regulations under which 
the supplemental air carriers perform their operations and the super- 
vision by the CAA of those operations, has created a standard of safety 
which is just as high as the standard of safety for a certificated car- 
rier’s operations. 

Mr. Hinsnaw. You are entitled to that belief. 

Mr. Harris. Are you back to your statement now ? 

Mr. Porrs. Yes, sir; Mr. Chairman, if I may, I would like to pick 
up now at the last paragraph before the new heading. 

Mr. Hrnsuaw. Mr. Chairman, may I ask one question in the mean- 
time before he does that? 

Is that safety record that was established as of August 1955 still 
running ? 

Mr. Porrs. Yes, sir; it is still running. 

Mr. Hinsuaw. In other words, there have been no fatal accidents 
to passengers or crew ? 

Mr. Ports. That is correct. 

Mr. Hrnsuaw. Does that hold true for the cargo carriers? 

Mr. Porrs. About a year ago there was one accident on a cargo air- 
craft being flown on a contract for the Air Force. It happened down 
somewhere in Alabama. The airplane run into one of these hurri- 
canes and got torn apart. The crew, of course, were killed. 

Mr. Hinsuaw. You do not include in your association all of the 
military contractors, do you? 

Mr. Ports. No, sir; we do not. 

Mr. Hrnsnaw. I have read in the papers, at least, of some other 
accidents, probably not to members of your association, which ad- 
mittedly had a fine safety record. But I have heard of military 
contract accidents, certainly other than yours, I think. 

Mr. Ports. Well, sir, there are from time to time accidents. I do 
not have a list of all of those. I do assure you, though, that this state- 
ment that I have just made, as witness these letters and so on, is cor- 
rect. 

Mr. Hinsuaw. That is perfectly true, that they have had a good 
record, and they are to be commended, certainly. But there have been 
military contract pasenger-carrying accidents, have there not? 

Mr. Porrs. There have been accidents in military passenger oper- 
ations ¢ 

Mr. Hrnsuaw. By others than members of your association. 

Mr. Porrs. Yes, sir. But I think there have only been 2 accidents 
in the last 2 years in those operations involving the supplemental car- 
riers, 1 in 1954 and 1 in 1955. If I am correct, I think the 1954 acci- 
dent killed 8 people. 

Mr. Hinsnaw. Let me get something straight. If a carrier gets a 
load of soldiers to haul from, let us say, San Francisco, or Los Angeles, 
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or Seattle, to Chicago or elsewhere, that is not necessarily a part 45 
operator, is it? 

Mr. Ports. No, sir; not necessarily. 

Mr. HinsHaw. He may be running an irregular service of some 
kind, a charter service, or whatever it is, and get his flight. 

Mr. Ports. Yes, sir; and have one of those charter flights for the 
military that you have just referred to. 

Mr. Hinsuaw. Yes; I have seen those records some place about 
these carriers that pick up loads of soldiers coming into the various 
west coast ports and distributing them among their home commu- 
nities for leave and purposes such as that, I do not believe they are 
members of your association, but they certainly have not had an 
awfully good record, as I see it. 

Mr. Porrs. Sir, I assure you they are not members of our associ- 
ation. 

Mr. Hinsuaw. I said not members of your association. 

Mr. Porrs. I have not heard any complaints on this subject for 
well over 2 years on the part of any carriers, anywhere, operating in 
that kind of an operation. 

Mr. Hinsuaw. I would have to get the records and look at them, 
because I do not remember either. But I have certainly seen where 
soldiers have been killed in taking off from the Seattle airport, I be- 
lieve, and some other places. We might inquire of the Civil Aero- 
nautics Board what the accident rate has been among the irregular 
carriers. 

Mr. Harris. Yes, we will. 


Mr. Porrs. Mr. Chairman, all of the amendments proposed in the 
two bills under consideration by your committee would to a greater 
or lesser degree affect one or more of the member carriers of our 
association. There is, however, one provision, essentially the same 
in both bills, which is of greater import and which would have a more 
far-reaching effect on the whole scheme of air transport regula- 
tion than any of the other proposed amendments. The oo in 


each of the proposed bills to which I refer is section 18 of H. R. 4648 
and section 17 of H. R. 4677. 

Exemption powers of the Civil Aeronautics Board: Section 18 of 
H. R. 4648 and section 17 of H. R. 4677 curtail drastically the exemp- 
tion powers which the Board now possesses under section 416(b) of 
the Civil Aeronautics Act. Section 416(b) authorizes the Board 
to exempt an air carrier from any provision of title IV if it finds that 
enforcement of the provision is or would be an undue burden on the 
carrier and not in the public interest. 

The amendment proposed by H. R. 4648 would make section 416(b) 
applica, insofar as exemptions from the certification requirements 
of section 401(a) are concerned, only to A, air transportation per- 
formed with aircraft of 12,500 pounds maximum gross takeoff weight 
or less; or B, service temporarily supplementing the service author- 
ized by an air carrier’s certificate of public convenience and necessity. 
The amendment proposed by section 17 of H. R. 4677 is similar except 
that it permits exemption under clause A only in the case of fixed- 
wing aircraft. 

We believe that section 416(b) of the present act has given the 
Civil Aeronautics Board the latitude and flexibility to permit new 
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types of fair transport service to come into being which would other- 
wise not have been allowed at all if the Board had not been so wisely 
permitted by Congress, through the exemption section, to exercise its 
expert judgment in this field with some flexibility. The record of 
the development of air transportation contains a long list of new 
services now flourishing, and needed by the public, which would not 
exist today if the Board had not possessed this exemption power. 

The exemption power of the Board has made een the inaugura- 
tion of many supplemental, experimental, and other types of service 
which would not ide been inaugurated if it had first been necessary 
to go through hearing and obtain certification. The result has been 
a stronger, better integrated and more flexible transportation system. 
It is significant, we think, that the different Chairmen of the Civil 
Aeronautics Board, even though they may differ strongly on many 
other points of air transport regulation, nevertheless all believe that 
this exemption power of the Board has been beneficial to the public 
in the results which have flowed from actions taken under the power. 

For instance, in hearings on S. 2647 on June 1, 1954, in pointing out 
the importance of exemption powers to authorize experimental serv- 
ices in addition to supplemental services, Chairman Gurney of the 
Civil Aeronautics Board stated to the Senate Committee on Interstate 
and Foreign Commerce that: 


Part 295 of the Board’s Economic Regulations, adopted in 1947, opened the 
way for experimental scheduled all-freight services by certain noncertificated 
earriers. After the experience of 2 or 3 years, some of these carriers were duly 
certificated and now hold certificates of public convenience and necessity, author- 
izing them to engage in freight-only operations. It is quite probable that had 
not the service been tested by means of an experimental period, there may not 
have been sufficient evidence to warrant a finding of public convenience and 
necessity for this type of operation. A second type of experimental authoriza- 
tion under the present Board powers related to an all-expense tour operator. 
Successful operation, pursuant to an exemption order, lead to the subsequent 
issuance of the certificate of public convenience and necessity. 

In addition to the examples cited by Chairman Gurney, the local 
service program, as ultimately certificated, was a reflection of the 
activities and operations of carriers who initially operated pursuant 
to the nonscheduled exemption regulation (see West Coast case, 6 
CAB 961, 993-999 (1946) ; Rocky Mountain States Air Service, 6 CAB 
695, 708, et seq. (1946) ). So also have been the CAM operation and 
other air lifts for the military services. 

Chairman Rizley, in his testimony before you the other day, stated 
that the present Board’s opposition to curtailing the exemption power, 
and Undersecretary of Commerce Rothschild opposed the curtailment 
of the Board’s exemption power in his testimony before you on Jan- 
uary 19. 

The exemption pears given the Board in section 416 (b) of the 
present act has enabled the Board to establish proving grounds where 
it could be determined whether or not certain new types of services 
are really needed in the public interest. It would not be desirable 
in situations of this kind for the Board to have to certificate a carrier 
to perform services for which the public need has not been fully 
proven, and as a corollary it would certainly not be desirable to destroy 
the mechanism by which this question of public need can be tested 
on an experimental basis. 





468 CIVIL AIR POLICY 


The spokesman for the Air Transport Association has appeared 
before you in support of the proposed amendments which would cur- 
tail the exemption power of the Board. It is puzzling to me that the 
spokesman for the Air Transport Association should take this posi- 
tion. We say it is puzzling for two reasons: First, the certificated- 
for-all-purpose carriers have not, at the outset in most cases, evinced 
any interest in performing the types of services the Board has author- 
ized by exemption. Secondly, the operations which have been author- 
ized by exemption have not diverted traffic from the certificated-for- 
all purpose carriers, but have instead actually broadened and deepened 
the market base for air transportation services. 

As an example of the first point the certificated-for-all-purpose 
carriers have not been active in offering to transport laborers on a 
plane charter basis from the Caribbean to the farm sections of the 
Midwest to help in harvesting crops. Nor did the certificated-for-all- 
purpose carriers in the beginning show any particular interest in 
providing all cargo services. Nor have they provided planes for 
charter on anything but a sporadic basis for official military domestic 
group passenger moves in the so-called CAM operations. The main 
reason, of course, why the certificated-for-all-purpose carriers have 
not initially shown any desire to perform such services is because of 
the incompatibility of their trunkline passenger business with these 
types of special and supplemental services which the Board has from 
time to time authorized by exemption. 

In view of these facts, it would seem that the position of the ATA 
spokesman is founded upon a desire to close the door to new certifi- 
cations of new carriers, and additionally upon a desire to prevent car- 
riers who are now certificated for certain purposes only from ever 
being certificated for additional purposes. For it is true that the 
history of new certification authority granted to air carriers shows 
that the exemption process has provided a necessary proving ground 
for new operations. 

Noncertificated carriers and carriers with certificates for certain 
purposes only have thus been allowed to provide needed service in 
time of emergency to the Government, and have been allowed to ex- 
periment so as to determine whether there is a public need for such 
service on the one hand, and to demonstrate on the other hand whether 
they possess the required ability and fitness to conduct such operations. 

We urge the committe to focus its attention on the great advantages 
which have accrued to the users of air transportation service as a 
result of this exemption power which has enlarged the field of sup- 
plemental service as well as making possible substantial strides in 
experimental operations. If section 416 (b) should be amended as 
provided in the proposed bills, it would slam the door on any new 
carriers who enight desire to work toward meriting a certificate, and 
it will effectively prevent any presently certificated carrier, whose 
certificate limits the type of traffic he can carry, from every being 
certificated for additional purposes. 

That concludes my statement, Mr. Chairman. I appreciate very 
much the opportunity you have given me to make this statement. 

Mr. Harris. Thank you very much. We are very glad to have your 
statement. Does that conclude your presentation ? 

Mr. Ports. Yes, sir. 
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Mr. Harris. Are there any questions, Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Harrts. Mr. Hinshaw ? 

Mr. HinsHaw. Some reference was made in there, I believe, to other 
statements made before this committee. 

Mr. Harris. That was a reference to the spokesman for the Air 
Transport Association at the outset of these hearings. 

Mr. Ports. Yes, sir. 

Mr. HinsHaw. That was all. 

Mr. Harris. Mr. Hale? 

Mr. Harr. Mr. Potts, you talk about 416 (b) of the present act as 
it is amended by these bills. I am trying to find the provision in the 
bills. 

Mr. Ports. Section 18 and section 17, respectively, in the new bills, 
Mr. Hale, I believe are the ones. 

Mr. Hate. Section 17 of which bill? 

Mr. Ports. Section 17 of Mr. Hinshaw’s bill, H. R. 4677, and section 
18 of Mr. Priest’s bill, H. R. 4648. 

Mr. Hae. Section 17 on page 9 of H. R. 4677? 

Mr. Ports. Yes, sir. 

Mr. Hate. And section 18 of the other bill? 

Mr. Porrs. Also on page 9. 

Mr. Hare. Thank you. 

Mr. Harris. Is there anything further, Mr. Hale? 

Mr. Hare. No, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Potts. We are glad to have 
had your statement. 

The next witness is Mr. Earle S. Newman. Mr. Newman is the 
chief, Passenger Transportation Section, Office of Transportation and 
Communications, Office of Assistant Secretary of Defense (Supply 
and Logistics), The Pentagon. 


STATEMENT OF EARLE S. NEWMAN, CHIEF, PASSENGER TRANS- 
PORTATION SECTION, OFFICE OF TRANSPORTATION AND COM- 
MUNICATIONS, OFFICE OF ASSISTANT SECRETARY OF DEFENSE 
(SUPPLY AND LOGISTICS), THE PENTAGON, WASHINGTON, D. C. 


Mr. Harris. I observed from the statement which has been handed 
to me that you have a rather short statement, Mr. Newman. 

Mr. Newman. Yes, sir. 

aa Arrts. And I also imagine that you would like to get back on 
the job 

Mr. Newman. That is correct, Mr. Chairman. 

Mr. Harris. In view of that, and because of the time element, I 
thought I would give you an opportunity to present your statement at 
this time. 

Mr. Newman. Thank you very much. 

My name is Earle S. Newman, chief of the Passenger Transporta- 
tion Section, Office of Transportation and Communications, Office of 
Assistant Secretary of Defense (Supply and Logistics). 

Mr. Chairman and members of the Committee: The Department of 
Defense appreciates the opportunity to express our views on that part 
of H. R. 4648 and H. R. 4677 dealing with the grant of authority to the 
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Civil Aeronautics Board to regulate rates, fares, and charges for for- 
eign air transportation as well as rates and charges of any air contrac- 
tor or foreign air contractor for air contract services in foreign 
operations. 

The Department of the Air Force did not fully discuss the subject 
of contioliing rates, fares, and charges in foreign air transportation 
when they submitted written comments on the bills on behalf of the 
Department of Defense to your committee on January 13, 1956. 

As to the fares in foreign air transportation for official individual 
travel and single plane load charters, we generally follow the practice 
of paying the tariff rates, which are established pursuant to the 
mechanics of the International Air Transport Association. 

Arrangements for term charter operations are made by advertise- 
ment for bids and execution of contracts for the required services. 
The changes in the commitments for equipment and other possible 
changes in the charters, would make it difficult for the Civil Aeronau- 
tics Board to devise a charter rate which would be properly applicable 
to all such charters. 

In 1954 competitive bidding for the furnishing of charter trans- 
portation for dependents of military personnel had driven rates to 
such low levels that both the Civil Aeronautics Board and the Depart- 
ment of Defense became seriously concerned. It is believed that for 
those carriers for whom military charter operations constituted a 
major segment of their business, the low rates seriously threatened 
the economic soundness of their operations, and indirectly raised the 
possibility of adverse effects on the safety of operations. 

The Board thought the Defense Department might help stabilize 
rates through its procurement powers, but the Department of Defense 
could not extend its powers of procurement to the field of stabilizing 
rates on foreign air transportation. In September 1954, the Civil 
Aeronautics Board issued a draft release proposing to exempt air 
carriers from tariff filing requirements with respect to charters in 
foreign air transportation with the military departments. Action 
on this proposal was withheld largely as result of the Department 
of Defense urging the Board not to rescind its tariff filing require- 
ments as we believed the requirement for the filing of tariffs might 
still have some stabilizing influence on rates. 

While the problem was extensively explored between the staffs of 
the CAB and the Department of Defense, no satisfactory solution 
could be reached because of the lack of rate authority by the Board 
over fares in foreign air transportation, and the difficulty faced by 
the Defense Department, under procurement laws and regulations, as 
a buyer of transportation services. The Department of Defense 
could not accept rates higher than the lowest price offered primarily 
for the purpose of preserving the economic condition of the air car- 
riers. 

Consequently, we support legislation to give the Civil Aeronautics 
Board authority over rates in foreign air transportation. We believe 
that this is the most effective protection against the possibility that 
the rates might become unduly high in the future should there develop 
a shortage of available space in commercial aircraft, and also pro- 
tection for the air carriers against the rates becoming unduly low be- 
cause of a recurrence of the conditions we experienced in 1954. 
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At the same time, we feel that the new authority for the Board over 
rates for foreign air transportation should be accompanied by power 
to exempt the air carriers from such new rate provisions. The reason 
for this proposal is to permit the Board to grant the same flexibility 
to the Department of Defense in contracting with foreign air carriers 
that is now enjoyed by exemptions for the domestic air carriers. 

With respect to air contract services, both domestic and foreign, as 
stated on page 3 of the Air Force written report on the bills, under 
certain emergency conditions the military services should remain free 
to seek and accept bids on air transportation contracts prior to the 
filing of a tariff rate and that the bids submitted and accepted be 
filed in accordance with the proposed section. 

This recommendation further contemplated that the provisions of 
the proposed section should apply in all respects except that the con- 
tract services could be performed without regard to the provisions of 
the proposed legislation in the event that a military emergency requir- 
ing such services should be declared by any of the three department 
secretaries, and compliance with the said law would delay accomplish- 
ment of the military mission. To preclude abuse of this privilege, we 
recommend that an after-the-fact statement justifying such emer- 
gency action should be submitted to the Board by the military Sec- 
retary concerned. We further recommended that rates and charges 
contained in military contracts be open to renegotiation under joint 
—" as the Board and the Department of Defense may pre- 
seri 

The Department of Defense strongly supports the request of the 
Civil Aeronautics Board to obtain authority to regulate rates, fares, 
and charges in overseas and foreign air transportation of United 
States carriers to the same extent to which the Board now has au- 
thority to act with respect to domestic air transportation. 

It is believed that the proposed legislation with the amendment 
recommended herein will provide the necessary flexibility to permit 
emergency military action without undue delay. These provisions 
will, in ‘our opinion, also provide assurance that on the one hand the 
military departments will receive adequate and safe services for the 
money expended in procuring air transportation and that, on the 
other hand, the carriers and air contractors will receive adequate 
revenue for the services rendered. 

We regret that time has not permitted the Department of Defense 
position to be submitted to and cleared by the Bureau of the Budget. 

Mr. Chairman, I again wish to express our appreciation for the 
consideration your committee has given the Department of Defense 
in permitting us to present these views on this proposed legslation. 

Mr. Harris. Thank you very much, Mr. Newman. 

Mr. Rogers, have you any questions? 

Mr. Rocers. No, Mr. Chairman. 

Mr. Harris. Mr. Wolverton ? 

Mr. Wotverton. No questions. 

Mr. Hinsuaw. Has this statement been cleared with Mr. Pike of 
the Department ? 

Mr. Newman. It has been cleared with the Director of Transporta- 
tion and Communications, Mr. Smith, who represents Mr. Pike. 

Mr. Hrinsuaw. But that is as far up the line as it has gone? 
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Mr. Newman. That is correct, except it has been cleared by our 
counsel from legislative and public affairs. 

Mr. Hinsuaw. Mr. Chairman, I suggest that before this state- 
ment is accepted for our purposes, it be approved by the Assistant 
Secretary of Defense for Transportation, because I am quite sure 
there are some statements in here with which he might not agree. 
For example, the business of renegotiation of contracts for the trans- 
portation of persons after that contract has been made in accordance 
with bid procedures. I think that that probably would stop all 
such transportation by private initiative, because they certainly 
cannot subject themselves to renegotiation on these small margins on 
which they are willing to deal. That is one thing. 

The other thing is that, as you state on page 3— 
the reason for this proposal is to permit the Board to grant the same flexibility 
to the Department of Defense in contracting with foreign air carriers that is 
now enjoyed by exemptions for the domestic air carriers. 

I wish you would explain that a little more. I do not see quite why 
the Department of Defense should contract with a foreign air carrier. 
That is on page 3, at the bottom of paragraph 1. 

Mr. Newman. Mr. Hinshaw, our policy is to first utilize the capacity 
of the American-flag carriers to the maximum extent it is available. 

Mr. Hinsnaw. Is that your policy or is that a requirement ? 

Mr. Newman. That is our policy. 

Mr. HrnsHaw. It is also a requirement under the Buy American 
Act, I believe. 

Mr. Newman. Yes, sir. 

Mr. HinsHaw. So it is more than a policy, is it not? 

Mr. Newman. Yes, sir. 

Mr. Hrinsnaw. And now you want to be exempted from that? 

Mr. Newman. The term foreign air carriers here as used—I was 
going to say this before my counsel reiterated the same thought I 
had—is American-flag carriers operating in foreign operations over- 
seas. 

Mr. HrnsHaw. Then you want to be specific about the statement. 
You are liable to get mixed up in terminology and we would misunder- 
stand you. If vou are talking about transportation by American 
air carriers in foreign commerce, that is shghtly different than a 
foreign air carrier. 

Mr. Newman. It is American-flag carriers that we have in mind. 

Mr. Harris. Do you mean you have in mind American-flag carriers 
operating in foreign service ? 

Mr. Newman. That is correct. 

Mr. Hinsnaw. That is not what you say here. You say contract- 
ing with foreign air carriers. Foreign air carriers in my book is a 
foreign-flag air carrier operated principally by a foreign government, 
because there are none of them operated privately. 

Mr. Newman. It is American-flag carriers, and our policy No. 
4500.23 spells that out very specifically. 

Mr. Hrnsuaw. Then the recommendation in the next paragraph, 
contemplating 
the provisions of the proposed section should apply in all respects except that 
the contract services could be performed without regard to the provisions of the 


proposed legislation in the event of a military emergency requiring such service 
should be declared by any of the three Department Secretaries. 
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That would be the first time I ever heard of an emergency being 
declared by a Department Secretary. 

Mr. Newman. I do not mean here, Mr. Hinshaw, that a national 
state of emergency would be declared by one of the military secre- 
taries. What I mean would be a determination on the part of the 
staff of the Secretary of a given Department, that there would be an 
emergency condition existing which justified the prompt movement 
of some personnel. For example, if we received word this afternoon 
at 5 o’clock that we needed to move a thousand troops overseas, we 
would not wish to wait until the tariff filing requirements of the Board 
had been met before we could have the plane called in and move the 
troops. 

Mr. Hinsnaw. Has that condition ever existed ? 

Mr. Newman. To the best of my knowledge it may never have exist- 
ed. I do not know of any specific case. However, there is no reason 
to believe that it might not oecur. 

Mr. Hinsuaw. To me, that is one of the most remote things that I 
can possibly conceive of, because in the first place the entire reserve 
fleet is available for an emergency movement. That is to say, the 
entire air carrier fleet is available for an emergency movement. If 
you are talking about some little movement, then you are talking about 
something entirely different. If you are talking about something 
like a major movement, then you are talking about something that 
would be handled readily by the entire reserve fleet or any portion of 
that, that might be called upon for that purpose. Arrangements, I 
understand, have already been made for that purpose. 

Mr. Newman. We have arrangements in effect under the CRAF 
program for the use of commercial aircraft. I do not know how many 
hours it might take in the event of an emergency to convert those air- 
craft to military use. 

Mr. Hinsnaw. Forty-eight hours for passenger aircraft and less 
time than that, I believe, for some others. 

Mr. Chairman, I request that we have this cleared by the Department 
of Defense and the Bureau of the Budget before it is accepted into 
the permanent record for consideration by the committee. 

Mr. Harris. Mr. Newman, you certainly come here as a representa- 
tive of the Department of Defense, do you not? 

Mr. Newman. Yes, sir. 

Mr. Harris. And you do have authority to speak for the Depart- 
ment of Defense, do you not? 

Mr. Newman. That is correct. 

Mr. Harris. I should think, Mr. Hinshaw, that that qualifies him 
to make the statement. As to whether or not he is speaking all the 
way through, accordingt 0 your viewpoint, is another question. 

Mr. Hrxsiraw. It has not been cleared with any of the Assistant 
Secretaries, as I understand. 

Mr. Harris. We have a report from the Department of Defense 
which has been filed for the record. Al] those reports are in the record, 
I believe. That report is signed by the Assistant Secretary of the Air 
Force. 

Mr. Newman. Yes, sir, based upon a delegation given to the Secre- 
tary of the Air Force by our office over the signature of Mr. Pike. 
When Mr. Smith authorized me to make this statement, he was ac ting 
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on behalf of Mr. Pike. The heavy responsibilities of Mr. Pike do not 
permit him to clear each and every statement that is submitted. 

Mr. Harris. And this statement, then, follows the same line of 
reasoning as does the report ¢ 

Mr. Newman. It augments the report in a field in which the report 
did not comment. 

Mr. Harris. I think it would be well to receive it for our informa- 
tion. Of course anything further we have to get from the Depart- 
ment of Defense, we will get it. 

Mr. Wotvertron. Mr. Chairman, I am of the opinion that the 
statement as it has been made by Mr. Newman is a proper report for 
our record. Questions that have been raised by Mr. Hinshaw are im- 
portant if they do not represent the viewpoint of the Department. 
But that would be no reason, in my opinion, for the elimination of 
this from the record at this time. It could be the subject of further 
questioning by Mr. Hinshaw or any other interested member, but 
until there has been something beyond questioning to indicate that it 
might not be the actual view of the Department, it seems to me that 
we have no alternative other than to receive it with this young man 
stating that he comes here as a representative of the Department. 

Mr. Harris. Yes, and the Chair thinks so. I do think, however, 
that if there are questions that any member of the committee would 
like to have further clarification on from anyone in the Defense 
Department, that we certainly could arrange to get such persons 
here. 

Mr. Hrnsuaw. Mr. Chairman, I think that certainly the views of 
the Secretary of Defense should be had on the question of granting 
authority to any of the three Department Secretaries, to declare an 
emergency for the purposes of the act. That has never been done 
before. It is not contemplated by the act. Any such procedure, 
I believe, should be crosschecked. 

Mr. Wotverton. May I suggest, Mr. Chairman, that in view of 
the questions that have bes raised by Mr. Hinshaw, that the witness 
have the privilege, if he so desires, of submitting a supplementary 
statement in connection with that which he has made this morning, 
having direct relationship to the questions that have been asked. 

Mr. NewMAn. We will send it to you in a letter over the signature 
of the Secretary of the Air Force, which Department was delegated 
the responsibility by Defense to present the views as they did in 
writing on January 13 of this year. 

Mr. Harris. Very well. We will be glad to have the additional 
information. 

In case there are other questions that arise, that some member of 
the committee might want to inquire into, we can advise the De- 
partment in order that an appropriate date can be arranged for their 
appearance. I think some question has been raised by Mr. Hinshaw 
that does require further consideration and clarification regarding 
the proposed emergency reference. 

Mr. Hale? 

Mr. Hate. No questions. 

Mr. Harris. Thank you very much, Mr. Newman. 

Mr. Newman. Thank you. 

(The Department of the Air Force later submitted the following 
additional information :) 
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DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, April 27, 1956. 
Hon. OREN HARRIS, 
Chairman, Transportation and Communications Subcommittee, 
Committee on Interstate and Foreign Commerce, 
House of Representatives. 


DEAR Mr, CHAIRMAN: On February 28, 1956, Mr. Earle S. Newman of the Office 
of ‘Transportation and Communications, Office of the Secretary of Defense, 
testified before your subcommittee as a representative of the Department of 
Defense. Mr. Newman’s testimony was addressed to those sections of H. R. 
4648 which would grant authority to the Civil Aeronautics Board to regulate 
rates and charges for foreign air transportation, as well as rates and charges 
of air contractors or foreign air contractors for air contract services in foreign 
operations. 

During his appearance before your subcommittee the Department of Defense 
representative was asked to submit written answers to three questions pro- 
pounded by members of the subcommittee. The Secretary of Defense has 
delegated to this Department the responsibility for furnishing you with the 
answers to those questions. 

The questions submitted, together with the answers of the Department of 
Defense thereto, follow: 

Question 1. Why is it necessary for the Department of Defense to contract with 
“foreign air carriers”? 

Answer: Apparently this question was evoked by use of the term “foreign air 
carriers” in the last sentence of the first paragraph on page 3 of the prepared 
statement submitted to the subcommittee by the Department of Defense repre- 
sentative. The phrase was used in a proposal that the Civil Aeronautics Board 
be given the power to exempt foreign air carriers from the new rate provisions 
for foreign air transportation provided in the proposed bill, so that the Depart- 
ment of Defense could be given flexibility in contracting with foreign air 
carriers comparable to that now enjoyed with domestic air carriers under 
an exemption granted by the Board. The proposed authority to grant ex- 
emption was confined to “foreign air carriers,’ and was purposely not extended 
to the new rate provisions as applied to foreign air transportation performed by 
our domestic air carriers because the Board would enjoy the necessary exemp- 
tion authority for “air carriers” under the present wording of section 416 of the 
Civil Aeronautics Act. The treatment of this technicality in the prepared state- 
ment unfortunately seems to have created the erroneous impression that the 
primary purpose of the Department of Defense recommendation might be to 
promote a policy of contracting with foreign-flag air carriers. 

In this connection, it should be emphasized that, on the contrary, it is the 
policy of the Department of Defense, as pointed out by the Department of 
Defense witness, to utilize United States commercial carriers to the extent of 
their capacity, prior to considering the use of foreign air carriers. However, 
while it can generally be stated that the Department of Defense does not intend 
to utilize foreign-flag carriers so long as commercial transportation capacity is 
available from American-flag carriers, there are situations in which it must 
utilize foreign-flag carriers in order to carry out important missions related to 
national security. An official statement of the foregoing policy appears in 
Defense Policy No. 4500.23, dated February 2, 1956, which reads in part as 
follows: 

“When it is determined that commercial transportation will be provided 
for travel to, from, and outside the United States, aircraft and ships registered 
under the laws of the United States will be used unless the nonavailability 
of such aircraft or ships, or the exigencies of the mission, require the use of 
aircraft or ships registered under foreign flag (aircraft registered under the 
laws of the United States and operated under certificates or permits held by 
foreign air carriers will be considered foreign-flag carriers) .” 

Question 2. Why does the Department of Defense desire to have the authority 
to renegotiate contracts? 

Answer: The Department of Defense should have clear statutory authority 
to renegotiate contracts for the procurement of commercial air transportation 
entered into under the Armed Services Procurement Act of 1947, when it is 
necessary to enter into such contracts under emergency conditions which allow 
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insufficient time to determine, with finality, reasonable rates or charges. The 
report on H. R. 4648 and H. R. 4647, submitted to the chairman of the House 
Interstate and Foreign Commerce Committee on January 13, 1956, by the 
Department of the Air Force on behalf of the Department of Defense, called 
attention to the need for renegotiation authority in connection with-utilization 
of contract airlift by agencies of the Department of Defense (see numbered 
par. 5, p. 3, of the report). 

The emergency conditions which led to the establishment of the Berlin airlift 
and the more recent Korean airlift are examples of past situations where it 
was necessary to enter into contracts hurriedly and without an opportunity to 
determine the reasonableness of the rates or charges for such services. The 
renegotiation authority recommended by the Department of Defense would be 
exercised only with respect to contracts entered into under such emergency 
conditions. 

Question 3. Should the secretary of a military department have authority to 
declare the emergency referred to in the second paragraph on page 3 of the 
prepared statement presented to the committee by the Department of Defense 
witness? 

Answer: It appeared from the questioning by members of the subcommittee 
that the “emergency” referred to in the Department of Defense statement had 
been interpreted to mean a broad national emergency of the type proclaimed 
by the President or declared by the Congress. The emergency contemplated by 
the Department of Defense in its recommendation was not a national emergency 
of that type, but only such an emergency as would require the expeditious pro- 
curement of essential commercial airlift. It is felt that authority for military 
secretaries to determine the existence of such emergency is necessary to 
assure the immediate availability to the military of commercial air transporta- 
tion facilities, and to eliminate, under such conditions, the time-consuming re- 
quirement for filing and processing tariffs with the Civil Aeronautics Board 
prior to the performance of critical airlift services by commercial facilities. 

It should be emphasized that there is no intention of having the declaration 
of such an emergency by a military secretary affect anything other than the 
procurement of essential! military transportation. 

The foregoing answers to the subcommittee questions have been coordinated 
within the Department of Defense in accordance with procedures prescribed by 
the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Dubey C. SHARP, 
Assistant Secretary of the Air Force. 


Mr. Harris. The committee will adjourn until 10 o’clock in the 
morning. 

(Whereupon, at 12:15 p. m., the committee recessed, to reconvene 
at 10 a. m., Wednesday, February 29, 1956.) 
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WEDNESDAY, FEBRUARY 29, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

To conclude our hearings this morning our first witness will be the 
Honorable John Floberg, chairman of the Conference of Local 
Airlines. 

Mr. Floberg, your attendance at these hearings has certainly been 
consistent. I know you have waived patiently to get your statement 
before the committee. We are certainly happy to have you present 
with us all this time. We hope we have not caused you any incon- 
venience in not getting to you before now. 


STATEMENT OF JOHN F. FLOBERG, WASHINGTON, D. C., CHAIRMAN 
AND COUNSEL, CONFERENCE OF LOCAL AIRLINES 


Mr. Fiosere. No, Mr. Chairman. I have enjoyed listening to the 
hearings, and I certainly appreciate the opportunity to appear before 
you this morning. 

My name is John F. Floberg, and my local address is the World 
Center Building, Washington, D. C. I am chairman and counsel 
of the Conference of Local Airlines, an association made up of the 
13 certified local service air carriers of the United States. 1 wish to 
thank this subcommittee and its parent full committee, both of which 
have always been noticeably sympathetic to the situation and prob- 
lems of the local service airlines, for the privilege of appearing here 
today. 

This subeommittee has already heard a broad sweep of testimony 
concerning these bills, and so I shall attempt to avoid repetition of 
that testimony by focusing my attention on just one subject which has 
come up for Recuwian during the course of your consideration of this 
proposed legislation. That one subject is the termination of eligiblity 
for subsidy. 

This point was developed briefly during the testimony of the Hon- 
orable Louis S. Rothschild, Under Secretary of Commerce for Trans- 
portation, before you on January 19, 1956. Secretary Rothschild 
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spoke in such general terms that I have difficulty determining exactly 
to what extent I am taking issue with his suggestion, but I wish to 
urge the Congress to approach with utmost caution any recommenda- 
tion for termination of eligibility for subsidy, at least insofar as it 
applies to local service air carriers. It seems to me that, ot 
handled, any legislative enactment on this delicate subject would be 
fraught with the greatest hazard to the continued development of the 
local air service system in the United States. 

Any general statement to the eflect that the development of the air 
transport industry has reached a point where the subsidy concepts in 
the Civil Aeronautics Act must be comprehensive overhauled is so 
sweeping that it ignores the different stages of development of the 
different types of carriers, within that industry. 

This subcommittee well knows that it is only a few months since 
legislation was passed providing permanent certification for the local 
service carriers. You likewise well know that the local service portion 
of the air transport industry is a scant decade old and that its real 
development has been a matter of only the past 5 or 6 years. You 
likewise well know that while all but a couple of the trunk airlines 
are subsidy free, all the local service carriers are presently subsidized 
in varying degrees under the terms of the Civil Aeronautics Act. The 
air transport industry has developed, in fact, to the point where a major 
percentage of air transport subsidy paid in this country goes to the 
local service airlines. You are equally aware of the fact that this 
subsidy is paid for the benefit of the communities served by the local 
carriers rather than for the benefit of the carriers themselves. 

Any sweeping legislative provision to the effect that “once off sub- 
sidy, always off subsidy” might seriously jeopardize the route devel- 
opments of the local carriers. While no local carrier enjoys being 
subsidized, and each aspires to be subsidy free in the not too distant 
future, neither does any see immediate liberation from the requirement 
of subsidy. As each local carrier develops, however, to the point 
where it 1s just barely subsidy free it must not be put in a position 
where the commencement of service on a new route segment would 
throw it back into a loss position with a statutory prohibition against 
subsidy reimbursement for the new service being rendered. While this 
marginal condition will undoubtedly be temporary in each case, never- 
theless I am sure it will be a repetitive one for the industry. 

With the history of rapid progress which the local carriers have 
enjoyed in the past 5 years it is easy to say that their evolution 5 years 
from now will be on a scale difficult to imagine today. Iam sure that 
some of the local carrier systems will be so well developed that our 
contemporary standards will be primitive by comparison, but there 
must be no millstone preventing that progress. 

Another consideration which must be weighed carefully is the im- 
pact of new or unexpected competition in a particular local service 
point. 

Suppose, for example, that some of the local carriers were currently 
subsidy free but just marginally so. The effects of the recent decision 
of the Civil Aeronautics Board in the Large Irregular case would 
undoubtedly have sufficient impact on their traffic volumes to change 
their black figures to red ones. 
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Likewise, it is normal to have the presence or absence of a trunk 
carrier in a particular traffic point have a substantial impact on the 
amount of subsidy which the particular local service segment requires. 

No legislative straitjacket should perpetuate the sudden precipita- 
tion into a loss position of any theretofore fairly profitable local service 
system. That this possibility is not such a fanciful one is proved by 
the fact that one of the subsidy-free international carriers is currently 
advancing this argument against the installation of a competitive 
international carrier over one of its routes. 

Let me give you an example of the particularly unique vulnerability 
of the local service carriers to traffic-generating factors over which 
they have no control. 

The local carriers serve many cities or towns where the most im- 
portant single economic influence is the existence of a military base. 
In such a town a very high percentage of the traffic generated will be 
uniformed military personnel, and another substantial percentage will 
be civilian traffic directly generated by the uniformed military per- 
sonnel. The shutting down of any such base is obviously outside the 
control of the local carrier which serves it. Such closures have his- 
torically been sufficiently frequent and unpredictable to have a radical 
effect on local economies and, in the context in which we are discussing 
it today, on local air economies. Such a military retrenchment or a 
combination of such retrenchments could easily change a subsidy-free 
and profitable local carrier into one operating below that happy line, 
and there should be no legislative injunction against remedying such 
a situation. 

Since no detailed language has been suggested on this subject as 
amendatory to H. R. 4648 and H. R. 4677, I am in no position to be 
critical of any particular suggestion. I urge this subcommittee to be 
extremely leery, however, of any proposition which would reduce the 
incentive for a local airline to get off subsidy by treating it as having 
graduated from an economic class to which it could never return, even 
though developments beyond its control make it economically impera- 
tive to do so. On the contrary, everything that can be done to en- 
courage the local carriers toward freedom from subsidy, even though 
that freedom might subsequently turn out to be temporary because of 
some unforeseen or unpreventable contingency, should be done. 

I appreciate the opportunity to appear before you today, and I 
repeat that all the local service carriers are continuously appreciative 
of the support which they have received from you. 

Mr. Harris. Thank you, Mr. Floberg, for a very forthright and in- 
formative statement. 

Do you have any questions? 

Mr. Rogers. No questions. 

Mr. Harris. Mr. Wolverton ? 

Mr. Wotverton. No questions. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hinsnaw. No; I think it was a very forthright statement, 
and it does not need any questions or explanation. 

Mr. Harris. Mr. Hale? 

Mr. Hate. Mr. Chairman, I am not familiar with the decision re- 
ferred to in the so-called Large Irregular case. Would the witness 
explain that a little? 
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Mr. FoperG. Yes, sir; I would be happy to. 

This case has been referred to in substance several times in the 
course of this testimony, but possibly not by name. This is the case 
which the Civil Aeronautics Board decided initially in the middle 
of November, and then, on denial of petition for reconsideration at 
the end of December—and which is now pending in the Court of 
Appeals for the District of Columbia Circuit. It is the decision in 
which the Board granted the 49 or other arithmetical number that 
was discussed here yesterday, irregular carriers, the privilege of 
making 10 scheduled flights monthly between any pair of points in the 
United States. 

It was a decision which permits the previous irregular carriers, 
previously nonscheduled carriers, now to be scheduled carriers to the 
extent of 10 round trips per month between any pair of points. 

The Board has denominated that as supplemental air service. But 
it is directly competitive pro tanto with regular scheduled air service. 

In the case of the local carriers the impact of that is going to be on 
our peak points, our good points at the good times. 

Mr. Hartz. What you mean is it threatens the regular carriers. 

Mr. Fioperc. Yes, sir. It threatens the regular carriers. 

In the case of the local carriers it threatens them in a different way 
than it threatens the trunks. But the result is the same or possibly 
worse because the local carriers furnish service and are certificated 
and scheduled on an around-the-week, around-the-year basis to the 
points that are on their certificates. But many of those points have 
seasonality either within the week or within the year. For example, 
Atlantic City, served by Allegheny Airlines, is an excellent point 
during the summer. The same can be said of Rehoboth Beach. But 
Allegheny Airlines carries the mail to Atlantic City and Rehoboth 
Beach 12 months a year and 7 days a week. If somebody has the 
privilege of coming in there on summer weekends, let us say, flying 10 
round trips a month on the summer weekends, the time when Alle- 
gheny is getting the principal amount of traffic which pays for the 
service of that point around the week and around the year, it means 
that the most lucrative part of the traffic is siphoned off by someone 
who has not any responsibility to serve that point at any other time, 
at any less pleasant or less profitable time. The net effect of that is 
going to be an increase in Allegheny Airlines subsidy requirements. 

Assuming Allegheny Airlines was just over the line of being sub- 
sidy-free now, that could result in a precipitation of that into a loss 
position. 

This pattern is, I might say, repeated across the board among the 
local airlines because the nature of the points they serve is very largely 
vacation points, recreation points, and other specialized points. 

Mr. Harris. Mr. Dolliver? 

Mr. Doutuiver. Mr. Floberg. I have not found in the testimony of 
Mr. Rothschild the suggestion which you find implicit in his testimony, 
namely, that local air service carriers are cut off from the subsidy. 

Mr. Fiosere. Mr. Rothschild did not particularize local service air 
carriers. But, as I understood Mr. Rothschild’s statement, he was ad- 
vancing the proposition that this committee should overhaul the sub- 
sidy provisions of the Civil Aeronautics Act so that termination of the 
right to subsidy would automatically eventuate upon obtaining subsidy 
freeness once. That is what I understood Mr. Rothschild to say. 
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Mr. Dottiver. At the moment there are no local service carriers that 
do not receive subsidies. 

Mr. Fioserc. No, sir; but the curve is an encouraging one toward 
subsidy freeness. It is true that all local service carriers are sub- 
sidized, but the curve is a happy one at the moment. 

Mr. Dottiver. The thing I am trying to point up is that I think his 
suggestion was not explicit. It was rather implicit in what he said. 
[s that what you are trying to say? 

Mr. Fiosera. Yes, sir. 

Mr. Rothschild has always been sympathetic to the local service 
problem. I am not trying to imply that he is unsympathetic or un- 
realistic toward the local carriers. 

Mr. Douuiver. ‘The thing you are asking us to do is to watch out 
for it. 

Mr. Fiosera. The thing I am asking you to do is to be sure that Mr. 
tothschild has not made a mistake in judgment that could be converted 
into a congressional mistake. 

Mr. Dotuiver. One other question with respect to this competition 
that might develop between local service carriers and the so-called 
nonscheduled airlines. 

Is it not a fact that the nonscheduled airlines are more interested in 
the profitable-paying lines, that is, where there is a heavy traffic 
rather than developing traffic on a local service line which is already 
dependent upon subsicly ? 

Mr. Fioxnerc. Yes, sir; but not everything on the local service line 
is dependent upon subsidy. There are many points that can be served 
on a spot basis with great profit. And that is the very point that I 
seek to emphasize here, is that the reason the local service carriers are 
generally subsidized, the reason they generally require governmental 
assistance to reach their breakeven point, is that they served around the 
week and around the clock. If you could take a military installation 
and just serve is on Friday afternoon going to New York City, and 
Sunday afternoon going back, instead of serving it 7 days a week, you 
could make money on that, too. 

Mr. Dotitver. Do you understand the decision of the Board would 
permit that kind of operation or a seasonal operation / 

Mr. Fropere. Oh, yes, sir; I have no question about it as I read 
that decision. 

Mr. Dotriver. For example, in a summer season, one with a volume 
of traffic, say, between a city and a summer resort. Do you under- 
stand, under the Board’s decision, that the nonskeds could come in 
there and set up a scheduled flight, 10 a month, for the season, and 
then quit? 

Mr. Fiosere. Yes, sir; they could. 

To get back to the Atlantic City example that I gave—and I could 
give you a hundred others—as soon as the summer season starts non- 
scheduled carrier X or supplemental carrier X can start flying Friday 
afternoon to Atlantic City, and back on Sunday afternoon. They can 
do two round trips each Friday afternoon and each Sunday, in effect. 
They could do that by ferrying the airplane in one direction. And they 
would be getting the best part of the year’s traflic to Atlantic City. 
And they could do that nonstop, mind you, whereas Allegheny Airlines 
is required to make certain stops on the way by terms of their certificate. 
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So, while this supplemental carrier, so called, has neither the obli- 
gation to serve the points between here and Atlantic City, nor the 
obligation to serve Atlantic City at any other time, he can get the 
best traffic that Allegheny Airlines has between here and Atlantic 
City, and on terms that Allegheny cannot compete with. 

Mr. HinsHaw. Will the gentleman yield? 

He cannot only get two trips but, at the most convenient times to 
him—and not the Post Office Department which would actually 
schedule the trip almost for Allegheny. 

Mr. Fiopere. Yes, sir. 

One further thing in connection with this fellow. Because he does 
not have the obligation to stop along the route he not only does not 
have to charge less than Allegheny for his trip but he could even charge 
more, and, because of his scheduling advantage, he might be able to 
still take all the traffic away from Allegheny. 

Mr. Dotuiver. I thank you, Mr. Chairman. That is all. 

Mr. Harris. Mr. Floberg, I realize you have another appointment 
with another committee of Congress, and you might be a few minutes 
late, but I think that is all. 

There is not anything in the proposed bill that would change the 
subsidy law today, is there ? 

Mr. Fiosere. Not as I read them, no, sir. 

Mr. Harris. Thank you very much for your testimony. We are 
glad to have had your appearance here. 

Mr. Fiovere. Thank you, Mr. Chairman. 

Mr. Harris. We shall next have Mr. Wallace J. Campbell, presi- 
dent of the American Travel Association, Inc. 


STATEMENT OF WALLACE J. CAMPBELL, PRESIDENT, AMERICAN 
TRAVEL ASSOCIATION 


Mr. Camesett. Mr. Chairman and members of the committee, my 
name is Wallace J. Campbell. I am here today as president of the 
American Travel Association, Inc. 

For the record, I am employed as director of the Washington office 
of the Cooperative League of the USA, a federation of consumer, 
service, and purchasing cooperatives. 

The American Travel Association is a cooperative of a number of 
national and statewide organizations. ATA is a nonprofit corpora- 
tion, democratically controlled by a Board of Directors, each director 
representing one of the member organizations. The member organi- 
zations of ATA are— 

American Federation of State, County and Municipal Employees—AFL 
Americans for Democratic Action 

Congress of Industrial Organizations 

Cooperative League of the USA 

District of Columbia Credit Union League 

Michigan Credit Union League 

National Education Association of the United States 

National Farmers Union 

Nationwide Insurance Cos. 

New York Teachers Guild 

During the last few years there has been a growing realization of 
the importance of international understanding on the part of farm, 
labor, cooperative, educational and civic groups. Because these 
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eroups felt there is no substitute for direct contact with people over- 
seas and first-hand opportunity to understand their problems, these 
groups formed the American Travel Association. 

The first objective of ATA is to encourage members of our respective 
organizations who do not now customarily travel overseas to overcome 
their inertia and to get out and see the world. 

Our second objective is the creation of a new market in the field of 
travel by the creation of purposeful travel programming which will 
help bring the American traveler into close association with his 
counterparts overseas. It is important that the average American 
tourist see the Tower of London, Buckingham Palace, the Eiffel 
Tower and the Acropolis. But it is also important that American 
farmers meet farmers in France, England, Germany, the low coun- 
tries and Scandinavia. It is important for cooperative members to 
know and understand the undertakings of the cooperative organiza- 
tions in other countries throughout the world. It is also of great value 
for members of trade unions to see and study on the stop the conditions 
and problems of European trade union members. 

Person-to-person contact in travel is important in helping to create 
friends for America, and, even more important, creating that quality 
of understanding which is essential for international cooperation and 
peace. 

We were greatly encouraged by a statement made by Ross Rizley, 
then Chairman of the Civil Aeronautics Board, before a meeting of 
the International Air Transport Association, October 17, 1955, in 
Atlantic City. He said: 

Within the continental United States we have authorized trans-continental air 
tourist excursions for $160. The response to this low-cost offering has more 
than lived up to expectations. Before long I predict we will be seeing nonstop 
transocean travel at that rate or less in high-speed aircraft. 

While I am on this subject. I might say that personally I was quite dis- 
appointed to read in the press reports regarding a committee of your organiza- 
tion meeting in Miami last week, that you might be considering an increase in 
both coach and first class fares. The continuing progress being made in inter- 
national air transportation is now affording millions of people of average means 
the opportunity to travel by air to foreign lands. Never have so many been 
able to travel so far at so low a price. 

We of the United States believe that this amazing progress in the development 
of low-fare international transportation is a fitting response to the ideals and 
aims of a universal peace of which our American President at this time is a 
living symbol. To the extent that vast numbers of men and women of many 
lands are enabled to visit and know one another, there is certain to develop that 
understanding and good will which is the first essential to the attainment of 
peace on earth. 

The American Travel Association is dedicated to this task of pro- 
moting low-cost, purposeful travel. We believe these two factors— 
lower costs and purposeful programing—can open to all branches of 
the travel industry new markets that have not yet been tapped. 
These markets are among the millions of farmers, trade-union mem- 
bers, members of co-ops and educational associations, civic and other 
groups who have not yet traveled but who could and should. 

We have several suggestions: 

1. That the fare structure to Europe ought to be comparable to the 
tourist coach fares for transcontinental travel in the United States. 
We see no reason why trans-Atlantic fares should be much more ex- 
pensive than transcontinental fares. 
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2. We would like to see 30-day excursion fares specifically to en- 
courage people to go to Europe and back on slightly extended 
vacations. 

3. We would like to see the encouragement of more competition in 
the field as part of the American tradition of free enterprise, 

4. We urge the application of family fares on a year-round basis. 

5. Provision of travel credit at more reasonable terms. The cost of 
credit is now running 12 to 18 percent. It should be possible through 
credit unions, savings banks, and other financial institutions to bring 
those rates down to much more reasonable figures. 

With lower costs, the possibilities of international travel are almost 
limitless, and, with these possibilities, the opportunity for people-to- 
people understanding. 

We feel that the point of view of a consumer group interested in this 
field might be of interest to your committee, and we appreciate the 
opportunity to present that point of view. 

Mr. Harris. Thank you very much, Mr. Campbell. 

Mr. Dollinger, do you have any questions? 

Mr. Dottrncer. No questions. 

Mr. Harris. Are there any further questions ? 

Mr. Rogers. 

Mr. Rogers. Mr. Campbell, I am glad you are advocating travel by 
family A large family usually gets no chance to go any place on 
account of the size of it. If you can work out some picnic-price pro- 
gram where the whole group can go along I think it would help a lot. 

Mr. Campse.t. We will work on that one. 

Mr. Harris. Mr. Hinshaw ? 

Mr. Hinsuaw. No questions. 

Mr. Harris. Mr. Hale? 

Mr. Hatz. No questions. 

Mr. Harrts. Mr. Dolliver? 

Mr Dottrver. No questions. 

Mr, Harris. Thank you very much, Mr. Campbell. We will let 
you proceed to your other meeting. We are glad to have had your 
statement. 

Mr. Campse.tt. Thank you, Mr. Chairman. 

Mr. Harris. Next is Mr. Charles A. Parker, executive director, Na- 
tional Aviation Trades Association. 

You have offices here in Washington, Mr. Parker ? 


STATEMENT OF CHARLES A. PARKER, EXECUTIVE DIRECTOR, 
NATIONAL AVIATION TRADES ASSOCIATION 


Mr. Parker. Yes, sir, at 1346 Connecticut Avenue. 

Mr. Harris. Very well, we will be glad to have your statement. 

Mr. Parker. My name is Charles A. Parker, and I am serving as 
executive director of the National Aviation Trades Association. Our 
members are composed of concerns, sometimes called fixed base opera- 
tors, engaged in such activities as aviation products sales, airport 
operations, flight training, air taxi services, aerial application, main- 
tenance and repair services, and other miscellaneous activities, Our 
membership totals 406 concerns in 47 States. 

There are several items in H. R. 4648 and 4677 on which we would 
like to raise question and comment. 
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First, we trust that you will continue with your constructive con- 
cept of granting consideration for aircraft operations and services in 
the weight category under 12,500 pounds. This should be clearly 
written into the act as positive exemption and not left up to the CAB 
to be permitted to so do, should they see fit. 

In connection with this item we are concerned over the limiting 
phrase in section 18 of H. R. 4648, line 24, which limits exemption to 
services “* * * performed with fixed wing aircraft * * *.” 

We request that terminology in H. R. 4677 which deletes the “fixed 
wing” phrase and applies the exemption to “aircraft” be adopted. 
This is important inasmuch as a helicopter is considered an aircraft 
and would thereby be included in the latter terminology. These must 
be included since air taxi operators are beginning to use smaller 
helicopters for transportation and other purposes and it is, therefore, 
important that such operations be considered in the “under 12,500- 
pounds” category. 

Four- and five-place helicopters are becoming available comparable 
to our 4- and 5-place air taxi-type aircraft. If we are unable to meet 
future trends and demands in the use of vertical rising aircraft, we 
will indeed find ourselves in some areas completely out of business. 
We beg you to note that our air taxi operations are conducted without 
Government aid or subsidy. 

Regarding the “air contractor” classification, we have a point with 
respect to operations in aircraft of over 12,500 pounds used in aerial 
application. That is dusting, spraying, and seeding and so forth. 

Some aerial application is now being carried out in large multi- 
engine aircraft of over 12,500 pounds, such as DC-3’s, converted 
B-17’s, and C-46’s. We are anxious to determine that such opera- 
tions, which include dusting, spraying, seeding, et cetera, are not 
classed as air contracting. If such operations are interpreted by your 
committee as falling under air contractor activity, then we request 
that section 454 under “Classification and Exemption” in H. R. 4677 
be expanded after the wording “12,500 pounds” on page 22, line 9, 
to read “excepting in the case of aircraft exceeding this weight used 
in aerial dusting, spraying, and related activities.” 

We note that both bills exclude those conducting air contract service 
between places within a single State from complying with title [V-A 
of the act. 

Aerial application may, however, in some instances involve working 
across State lines with large aircraft. Hence our concern. 

Generally the provisions of H. R. 4677 by Mr. Hinshaw are more 
acceptable to us than H. R. 4648. And I would like to just add this. 

I can add that this includes our approval of the redefinition of the 
word “airman” as well. 

I certainly thank you for the opportunity to appear. 

Mr. Harris. Redefinition of what? 

Mr. Parker. The word “airman” as it isin Mr. Hinshaw’s bill. But 
it is not in the other bill. 

Mr. Harris. Yes. 

Mr. Hinsuaw. That is the first kind word I have had for that por- 
tion of my bill. I think it would be very interesting to the committee 
if he would expand on that. 

Mr. Parker. Thank you, Mr. Hinshaw. 
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We had earlier opposed this matter in redefinition when it came up 
2 or 3 years ago, I believe, on the Senate side. But since then I have 
taken a little different tack on the thing. I am not sure that in the 
early proposal the so-called certificated repair station in aviation was 
included. I think at that time only the air carrier group was included, 
and we did not like that very well. 

However, in this bill the certificated repair station is included. Now 
we feel that this might help in the mechanic and technician shortages 
that exist. In specialty operations some excellent outside talent is 
available in persons with long experience in magnetos, carburetors, 
generators, and so forth. But they do not hold an engine mechanic’s 

icense. This may also be desirable in furthering the trend toward 
delegating more authority to industry in aircraft maintenance. 

Now an individual may obtain a specialty rating known as a certifi- 
cated repairman just to be used in one ship for a certain period of 
time. CAA issues this. It is just one more piece of selhaps and 
paperwork, and I think is of nuisance value. 

If a facility were approved rather than the various individuals then 
the responsibility for proper performance becomes the management’s 
responsibility. Now that is being thought about very strongly over 
in CAA. 

Add to this any provision for civil penalties in the event of failure 
to perform properly and we doubt any approved facility would en- 
danger their position by using aawtined personnel. It would act as 
a check and balance. 

In fact, there is the Senate bill, S. 3268, to provide such penalties, 
just introduced, I believe. And it could penalize a repair station. It 
so states. A repair station as well as a certificated mechanic. We, of 
course, do not want any breakdown on the safeguards on safety, and 
I don’t think this would lead to a breakdown. 

I have just had a major overhaul on my own engine, airplane engine, 
performed, and they took the generator down to a very fine shop down- 
town. I would much rather they had than attempted to do it them- 
selves. 

As the industry expands—and I would just like to make this last 
point—CAA has got to get out of the nut-and-bolt activity. And to 
create 101 different mechanic ratings and specialty ratings is incon- 
ceivable. Hence the reason to find ways to have industry assume more 
responsibility with CAA establishing the general policies and recom- 
mendations, and then industry assume responsibility and be really 
penalized if they fail to perform. 

I hope that makes sense. 

Mr. Harris. Are there any further questions? 

Mr. Dolliver. 

Mr. Dotiiver. I want to get it a little clearer, the type of aircraft 
that would be exempted when you refer to aircraft under the weight 
of 12,500 pounds. Would you elaborate on that a little, please? 

Mr. Parker. Yes, indeed. 

The typical air-taxi airplane is the 3-passenger-and-pilot Beech- 
craft Bonanza, for example, single-engine, low-wing monoplane, some 
8-place or, rather, 4-place—a pilot and 3 passengers. You have the 
Stinson. The Piper Pacer is a 4-place. The Piper Apache, a light 
twin-engine, is a 4-place, and maybe 5 in the next model. Cessna built 
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a so-called 180 high-wing monoplane, single engine, that carried 4 
passengers and pilot. 

An interesting point is this, however: In our comparison with 
ground taxis we are only beginning to get aircraft that will seat 3 in 
the front seat and 3 in the back seat as does the average automobile. 
And, mind you, you have to go up into a twin Bonanza starting at 
about $70,000 to get that comparison with the ground taxi. 

Mr. Dotiiver. Would that type of plane be over 12,500 pounds? 

Mr. Parker. No, sir. That is under the 12,500. The 3 new light 
twins, as we call them, the Piper Apache, the Cessna 310 and this twin 
Bonanza are under the 12,500. They would be exempt, and are begin- 
ning to be used now in air taxi and charter operations. 

Mr. Dottiver. You refer to helicopters. Are there any helicopters 
that weigh under 12,500? 

Mr. Parker. Cessna has developed a new helicopter that we are 
very interested in that would fall under the 12,500. The present Bell, 
of on does. But I don’t think that carries over 2 passengers and 
a pilot. 

r. Dotiiver. You say the present Bell helicopter is under 12,500? 

Mr. Parker. The one that is in use by some of our people is under 
12,500. , 

Mr. Doxutver. That is the only one ? 

Mr. Parker. Well, the Cessna is under 12,500. It is just beginnin 
to come out. And Hill has one. But there is nothing else that i 
know of at the moment. 

There are other things that are due to come that we hope will seat 4 
passengers and a pilot because the 3-passenger-and-pilot is not the 
ideal taxi airplane because very often you have two couples and then 
you have a problem. 

Mr. Dotitver. Thank you very much. 

Mr. Harris. Are there any further questions ? 

Thank you very much, Mr. Parker, for your very good statement. 

Mr. Parker. Thank you, Mr. Harris, and the committee. 

Mr. Harris. Dr. George P. Baker is next. 

Dr. Baker is president of the Transportation Association of Amer- 
ica, and, I believe, professor of transportation, Harvard Graduate 
School, Boston, Mass. 

Dr. Baker, we welcome you to this committee, and appreciate your 
taking the time to come down here. 

Mr. HinsHaw. Mr. Chairman ? 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsuaw. I believe it should be noted at this time Dr. Baker 
was also a member of the Finletter Commission which operated in 
1947 and 1948, and a very prominent member of that commission. 


STATEMENT OF GEORGE P. BAKER, PRESIDENT, TRANSPORTATION 
ASSOCIATION OF AMERICA, WASHINGTON, D. C. 


Mr. Baxer. Thank you, Mr. Chairman. I very much appreciate 
the opportunity to be here. 

If I may, I would like to read this very short statement, and I hope 
that any of the committee will break in at any point as I go along. 

My name is George P.. Baker. I am professor of transportation 
of the Harvard Graduate School of Business Administration, Boston, 
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Mass. I am appearing today as president of the Transportation 
Association of America, with general offices in Chicago, IIL, and a 
Washington office at 1001 Connecticut Avenue, Washington, D. C. 
The association, organized in 1935, is a nonprofit research and edu- 
cational institution, dedicated to the preservation of competitive pri- 
vate ownership of transportation. 

TAA is an organization made up of transportation interests of all 
kinds, including users, investors, and carriers, who seek to develop 
sound national policies aimed at the creation of the strongest possible 
transportation system under private ownership. 

Issues considered by TAA are initially screened by special panels of 
experts in the user, investor, and different carrier fields and then by a 
coordinating committee of representatives of the panels, which re- 
conciles and coordinates the different views. They next are reviewed 
by a noncarrier policy committee of the board, which make recom- 
medations to the board of directors. The board, which represents a 
balanced cross section of our general economic system, consisting of 
nearly 100 members from all elements of industry, finance, and agricul- 
ture, takes final action. 

In our broad studies of national transportation problems we have 
reached agreement on two that deal directly with specific provisions 
in H. R. 4648 and H. R. 4677. 

One of these provisions seeks to tighten up the present exemption 
authority contained in the Civil Aeronautics Act which permits large 
irregular air carriers to operate without proving a public need for their 
services. The other provisions seeks to apply economic regulation to 
air contract carriers, 

TAA supports the general objectives being sought by these partic- 
ular provisions. When considering its position on these two respec- 
tive questions there was support from many of the panels, and opposi- 
tion from none as regards the exemptions and restrictions as regards 
the extension of some regulation to contract carriers. The policy posi- 
tions were subsequently approved by the board of directors. 

Both bills before the subcommittee, as we read them, seek to limit 
the use of the exemption authority of the Civil Aeronautics Board to 
aircraft under 12,500 pounds or to certificated air carriers for the pur- 
pose of permitting a temporary supplemental service. Both would 
terminate present exemptions not conforming to the proposed pro- 
vision 1 year after its becoming effective unless terminated before that 
time by the Board. 

If we are to maintain a strong, dependable, regulated air trans- 
portation industry, a sizable segment of for-hire service should not 
be exempted from a requirement that they prove their services are 
needed by the public. Such a situation unduly discriminates against 
the scheduled carriers and materially weakens the aims and objectives 
of fair regulation. Extensive hearings conducted before the CAB have 
shown that many irregular air carriers have been operating what in 
practice amounts to elaborate scheduled services exactly like those 
of the scheduled carriers except that the former confine their services 
to the more profitable, high-density routes. The scheduled carriers, in 
the meantime, must also serve less profitable or even unprofitable in- 
termediate points and maintain an overall rate structure that is con- 
sidered fair and reasonable to all. 
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The extent of such unprofitable service has been brought out rather 
dramatically in a recently reported survey of seven representative 
scheduled arrlines, none of which receives direct subsidy payments for 
airmail service. The survey showed that out of the 301 stations served 
by these airlines, 147 or about 50 percent were either unprofitable 
to the airlines or so close to being unprofitable as to be questionable. 

In our opinion, it is unfair to allow an expansion of air common 
carrier service without proof of public need. Applicants should be 
subject to the principle of controlled entry which is necessary in an 
important industry such as air transportation. This procedure will 
permit new carriers to provide air carrier service if it is needed in the 
public interest and at the same time establishes a condition of regu- 
lated competition that insures the strongest possible commercial air 
transport system for our commerce and defense needs. 

In support of the principle that effective regulation of for-hire air 
carrier service requires a reasonable control of the entry of carriers 
into the field, TAA has adopted the following policy: 

The Civil Aeronautics Act should be amended to require that, except to the 
extent that temporary exemptions are granted to supplement existing certifi- 
cated service, no exemptions should be granted from the certificate requirements 
without appropriate hearing and findings by the Civil Aeronautics Board that 


the service is needed in the public interest and that the applicant is fit and able 
to provide the proposed service. 


Both H. R. 4648 and H. R. 4677 seek to apply economic regulation 
to operations of air contract carriers who at present are not subject to 
any Federal control over such things as the right to operate, rates and 
services. The bills spell out in specific terms how such regulation 


should be applied. 

At present motor and certain water contract carriers are regulated 
by the Interstate Commerce Commission. However, ICC regulation 
over contract carrier rates is not adequate, thus creating a serious 
competitive problem for the common carrier. 

In the aviation field there is no Federal economic regulation of air 
contract carriers. Thus, the competitive problem is even greater as 
far as scheduled air carriers are concerned. They have no idea what 
services or rates these competing contract carriers are offering to users 
of air carrier services. In addition, the scheduled air carriers must 
serve all points on their routes, whether profitable or unprofitable, and 
they are not permitted, unless specifically authorized, to move over 
routes of other regulated carriers. Contract air carriers, of course, 
can go where they please and adjust rates as necessary to get the traffic. 

One of the major dangers of such a loophole in the regulation of 
air transportation is that it encourages operators to avoid such regu- 
lation by putting themselves out as contract carriers. Without any 
specific standards to be guided by, it is extremely difficult to say how 
far such carriers can go without getting into the common carrier field. 
In the meantime they avoid the responsibilities and obligations that 
must be assumed by regulated air carriers, yet can compete at an un- 
fair advantage for the most profitable traffic. 

Without adequate control over air contract carriers, the present 
problem will become increasingly acute, as experienced in the field 
of surface transportation. 

In support of the principle that the public interest requires contract 
carrier service by air to be treated in a manner similar to that of con- 
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tract service of surface carriers, TAA has adopted the following 
policy: 

Air contract carriers shall be required to obtain permits from the Civil Aero- 
nautics Board before engaging in interstate operations. Contract air carriers 
shall be subject to the same kind of economic regulation as contract motor and 
water carriers. 

It should be pointed out that TAA has another policy position in 
favor of requiring all regulated truck and water contract carriers to 
publish actual rather than only minimum rates. Therefore, we believe 
air contract carriers should publish actual rates, as proposed in H. R. 
4648 and H. R. 4677. 

I would like to say, in closing, that this means we really have three 
positions that touch these bills, the first one in regard to further re- 
striction of the exemption power, the second in regard to requiring 
contract carriers to get permits, and the third in regard to having such 
contract carriers not only regulated as to their minimum rates but 
that they also publish their actual rates. 

Now, on the first one of these propositions, in regard to exemption, 
everyone of the panels in our organization favored the proposal. 

In regard to the second one, the extension of regulation to contract 
carriers in the way of permits, all panels either favored or did not 
object. 

On the last point, actually requiring contract carriers to publish 
their exact rates, there were differences of opinion. The water and 
= panels being opposed to this, and the highway and freight 

orwarder panels taking no position, and the other panels favoring it. 

Thank you very much, Mr. Chairman. I will be very glad to answer 
any questions that you may have. 

Mr. Harris. Thank you very much, Dr. Baker. We are very glad 
to have your statement. In fact, we appreciate the definiteness with 
which you approach this problem and the specific recommendations 
you make for our consideration on both the subject of our civil air 
policy and the proposed bills that are peasding before this committee. 

Mr. Mack, do you have any questions? 

Mr. Mack. I have no questions. 

Mr. Harris. Mr. Wolverton ? 

Mr. Wotverton. No questions. 

Mr. Harris. Mr. Dollinger? 

Mr. Dotirncer. No questions. 

Mr. Harris. Mr. Hinshaw? 

Mr. Hinsuaw. I think the statement is very explicit, and, as it hap- 
pens, supports the bill in the three positions that it takes. I am very 
glad to hear it myself. 

Mr. Harrts. Are there any further questions ? 

Mr. Hare. No questions. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. No questions. 

Mr. Harrts. Mr. Dolliver? 

Mr. Doxutver. As I understand it, the position of the organization 
you represent is that there should be no exemption, as far as the con- 
trol of aircraft isconcerned. Is that correct? 

Mr. Baxer. Well, it is not quite that, Mr. Dolliver. 

If I could go back and take the exact position, it is that before an 
exemption be granted by the Board that it have a hearing and a finding 
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that there is a public need thereof, and, also, as I see our position, it 
would fit perfectly well with this general exemption under 12,500 
pounds. J] think our position would fit perfectly well into the one 
that there be a general exemption under 12,500 pounds. 

Mr. Dottiver. The only difference would then be that they would 
have to establish that they were entitled to an exemption. 

Mr. Baker. That is correct. 

It is really that we think that before the exemption be granted that 
there be a hearing and it be found that the public interest requires this 
rather than that the exemption take place without a finding that it is 
in the public interest. 

Mr. Dottiiver. The principal difference then would be the expense 
that would be attendant upon getting a hearing and conducting the 
proceeding by the operator of an aircraft under 12,500 pounds, would 
it not? That is about all it would amount to. You would not an- 
ticipate that the exemption would not be granted, but they would be 
put to the expense of getting theexemption. Is that about it? 

Mr. Baxer. I am not sure, sir, that I follow you in that the exemp- 
tion would automatically be granted. 

If you take the kind of operation which we have been talking about 
in here, that has been called irregular carriers, it might or might not 
be granted. The burden would be on the asking carrier to prove that 
there was a public need for that service. 

Mr. Hinsuaw. Will the gentleman yield. 

Mr. Do.tiver. Yes. 

Mr. Hinsuaw. I think in the case of airplanes weighing under 
12,500 pounds the gentleman preceding you has made a good point, 
namely, there is no necessity for a hearing for anything other than 
exemption under the law. Where aircraft are performing these serv- 
ices such as crop dusting and that sort of thing, or air taxi operators, 
they are almost wholly intrastate and, consequently, exempt under the 
terms of the act. Those that are not exempt are those that distribute 
the mail, and they do operate under a certificate. I think that prac- 
ically covers the situation except, of course, for the air taxi operators 
that are going to operate helicopters, and they would be exempt under 
my bill but not under the Priest bill. 

Mr. Baxer. If I might expand that, it seems to me that if you take 
our position strictly here, the small plane would not be exempt with- 
out the hearing. 

Mr. Hinsuaw. They are exempt as an intrastate operator. The 
only condition under which they would not be exempt would be out 
of a New York airport into New Jersey, for example. 

Mr. Baxer. What I meant to say was that I do not think our posi- 
tion is contrary to the bill in this regard. Someone might try to 
read it technically as so. I do not think it would be. I think it is 
perfectly in line with that part of the bill. 

I think that what it really says is that you should not go on giving 
exemptions for the kinds of operations which are in close competition 
with the scheduled air carriers where you now have limited entry, 
and that a man, if he wants to get into that kind of business, should 
have to have a hearing and prove that the public necessity and con- 
venience requires that he get a certificate. 
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Mr. Douiiver. Referring to another subject you mentioned in your 
statement, you alluded to ‘the difficulty of drawing the line between 
a contract carrier and a common carrier. Has your association come 
to grips with that problem and made any definition along that line? 

Mr. Baxer. These policies come out of long discussions, as you 
undoubtedly know, between the panels. And we do not have a posi- 
tion on exactly how you draw that line. We have had many discus- 
sions on it. We have not been able to get enough agreement on that 
to have a position on that one point, 

Mr. Dotiiver. It is an extremely difficult line to draw. 

Mr. Baxer. It certainly is. 

Mr. Dotuiver. Even the courts are not in complete agreement about 
it. 

Mr. Baker. That is right. 

And you will find that in some other countries like England they 
do not even have that kind of distinction at all. They make an en- 
tirely different one. 

Mr. Dotitver. The concept of common carriers is probably peculiar 
to American jurisprudence. 

Mr. Baxer. It is a very difficult thing to do, to draw any good line. 
Yet, you know where you have operations which are on that line 
they are not in general accordance with the spirit of the act as it was 
drawn up. 

Mr. Do.iiver. You have alluded here to the fact that minimum 
rates must be published, and you believe the actual rates should be 
published. Is it not a fact that the minimum rates are the actual 
rates in most instances ? 

Mr. Baxer. I do not know this from my own experience. I gather 
from those who are close to these matters, with whom I have talked, 
that the minimum rates in the trucking business, for instance, truck 
contract carriers, are often paper rates and that actual rates are some- 
what above that, and that the common carrier trying to compete or 
get in the same business is really in the dark as to “the actual rate 
which is being used. But legally the contract carrier has to record 
a minimum rate. But there is wide variation from it. 

Mr. Doutiver. In other words, if he can get more than the mini- 
mum rates he will charge it without anybody knowing about it except 
the purchaser of the service ? 

Mr. Baker. That is correct. The contract is private, and the 
figures in it as of now. 

Mr. Dotiiver. I am not quite sure I follow the reasoning in the 
mind of your associates and your organization when they say that 
the actual rates should be published. Would you elaborate on that 
a little? 

Mr. Baxer. I think the concept is pretty simple. It is that the 
contract carrier can see in the public files exactly what the common 
carrier is charging. And the contract carrier who wants to get some 
of that business away from the common carrier has that very real 
advantage. 

In reverse, the common carrier that wants to compete with the con- 
tract carrier is at a disadvantage because he doesn’t know what the 
competitor is charging. 
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Particularly in this grey area that you were speaking about, this 
area of close activity where they are both in competition with each 
other, it puts the common carrier at a very real disadavantage. 

Mr. Dottiver. Actually are you not, by insisting upon the publica- 
tion of the actual rates of the contract carrier, throwing him in a 
class of acommon carrier? Is that not one of the elements of common 
carriers ¢ 

Mr. Baker. Well, I would not think of that as one of the necessary 
elements of a common carrier. It puts him under just the same kind 
of regulation as far as publication is concerned. 

The common carrier, as you well know, of course, has that actual 

rate subject to regulation before he can change. The proposal here is 
that it merely be a publication and that the Commission or the Board 
not have the power to prevent him from changing it as long as it 
does not happen to be the minimum rate. You would not have the 
rate to change downward without an O. K. 

Mr. Dotitver. Downward from the actual rate or downward from 
the minimum rate 4 

Mr. Baxer. If it is the minimum rate then he would not have the 
right to reduce that. He would not have the right to reduce that 
without Commission or Board O. K. They just put it on record for 
30 days, and, if nobody challenges it, he can reduce it. If it was chal- 
lenged then it could be regulated. 

The actual rate, if it were anywhere above the minimum, he would 
have to publish and give notice of its change. But the Commission 
or the Board could not prevent him from putting in a new rate unless 
it violated the minimum. 

Mr. Dotuiver. If I understand correctly, the reason for publishing 
the minimum rate is to prevent the industry from destroying itself 
hy unwise competition. Is that concept agreeable to you? 

Mr. Baxer. Yes, I think it is. And it goes back beyond that, I 
think, to the preservation of a service to the public which the public 
wishes, of a solid, reliable kind at fair prices. And I think the whole 
concept of regulation of minimum rates is based on the idea that if 
you have completely free competition on the downside in certain types 
of industry the public ends up with worse service in the long run. 

Mr. Dotxiver. I will accept that concept, too. 

But if you insist upon publication of the actual rate as well as the 
minimum do you not thereby destroy any possibility of competition 
for traffic by means of rate competition ? 

Mr. Baxer. I would not think so, sir, because the fact that you 
know what your competitor is charging does not seem to me any par- 
ticular bar competitively. It may, in fact, make you freer in feeling 
that you can afford to bid a little under that whereas if vou just don’t 
know what he is charging and you have a feeling he is charging a lot 
less, and you feel you cannot go down that far, you may just g give up 
in competing at that point. 

So it might work that way in some cases, but I should think in 
general it would not. I should think the more you have the rates 
above the table the more competition you are likely to get. 

Mr. Dotiiver. As a matter of practical operation don’t the carriers 
know what each of them are charging in rates? 

Mr. Baker. I again get this secondhand from people in the indus- 
try. but I would not think they would care so much about this, the 
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common carriers would care so much about this if they did know 
what the contract carriers were charging. 

Mr. Dotiiver. Thank you very much, Mr. Chairman. That is all. 

Mr, Harris. Thank you very much. 

Are there any further qeanene? 

Doctor, we appreciate having you before the committee, and we 
appreciate having the benefit of your testimony. You have been 
very helpful to us in our consideration of this all-important subject. 

Mr. Baxer. Thank you, Mr. Chairman. 

Mr. Harris. At the outset of the hearings on air policy and the 
bills before the committee, Mr. S. G. Tipton, president of the Air 
Transport Association, testified at length but reached a point where 
he could not answer certain questions because his association had not 
at that time taken a firm position. It was agreed that he would have 
an opportunity to get this information from his association, and return 
to resume his testimony. 

We have reached that stage in the course of these hearings, and Mr. 
Tipton is back with us this morning. 

We shall be glad to have you resume, Mr, Tipton. 


STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION, WASHINGTON, D. C.—Resumed 


Mr. Treron. Thank you very much, Mr, Chairman, for giving me 
this opportunity to speak again on the important subject of regula- 
tion of international rates. 

My name is Stuart G. Tipton, and I represent the Air Transport 
Association of America, which includes in its membership most of 
the scheduled certificated airlines of the United States, including 
those that conduct international services. 

Mr. Chairman and members of the committee, as has been stated 
before, when I appeared before the committee last month I was 
unable to state the airlines’ position with respect to the power of the 
Civil Aeronautics Board to regulate overseas and international rates. 
In view of the importance of this problem, you, Mr. Harris, gave me 
an opportunity to explore the subject further with the airlines and 
with the Civil Aeronautics Board with the intention of arriving at a 
conclusion. 

We have attempted to do as you suggested. After careful reex- 
amination of the problem, our carriers have succeeded in eliminating 
the differences of opinion among themselves. However, we have not 
succeeded in arriving at any agreement with the Civil Aeronautics 
Board on a joint recommendation. On the contrary, I must report 
to you that the carriers and the Board are in complete disagreement. 

The Board still favors an amendment which would give it the 
same power over overseas and international rates as it has over do- 
mestic rates. The carriers are unanimously opposed to any extension 
of the Board’s rate powers. 

Before getting into the merits of the problem, I think it would 
be interesting to the committee to review briefly the rather curious 
history of the problem during the past 20 years. 

As some of you will recall, the question as to how much power the 
Board should have over overseas and international rates was raised 
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during the period 1935-38 when the Civil Aeronautics Act was being 
written. 

The issue was resolved in the 1938 act by giving the Board the 

same power over overseas rates as it had over interstate rates, with 
one exception : The Board was given no power to prescribe the specific 
rates to be charged in overseas air transportation. Only a limited 
authority to regulate international rates was given to the Board. 
And in section 404 (c) of the act Congress directed the Board to make 
a further study of the international rate problem and to submit its re- 
port within a year. 

The study was made and submitted on August 22, 1939. In it the 
Board recommended against any further extension of its power over 
rates in foreign air maneperien The Board’s report was pub- 
lished as House Document No. 478 , 76th Congress, 2d session. 

In reaching that conclusion, the Board relied, in part, upon the 
viewpoint expressed by the State Department, w hich was opposed to 
the regulation of transportation rates in international commerce, and 
also upon the opposition of the international carriers, both in the air 
transport and the maritime fields. 

At that time, therefore, there seemed to be quite general agreement 
among those most immediately concerned with the problem that the 
Board’s power over international rates should not be extended. 

Following the negotiation of the Bermuda agreement in January 
and February of 1946, the position of some of the parties changed. 
In that agreement the executive branch of the United States Govern- 


ment undertook to use its best efforts to secure legislation which would 
give the Civil Aeronautics Board the same power over international 


rates that it had over domestic rates. Since that time, of course, the 
Civil Aeronautics Board, the State Department, and other depart- 
ments in the executive branch of the Government have been carrying 
out their commitment to seek such legislation. 

Some of the international air carriers adopted the same point of 
view; others maintained the position which they had held earlier and 
continued to oppose any such extension of the Board’s powers. 

Now, 10 years after the Bermuda agreement, the carriers, having 
again examined the question, based upon their experience during that 

period, have all returned to the position which both they and the 
G ‘overnment agencies supported prior to the agreement. 

I cite this history, not with any intention of criticizing either the 
carriers or the Government agencies for their changes of position, but 
only to illustrate the difficulty of the problem. 

Let me turn now to the merits of the problem. It is not an easy 
one to answer, and it is not an easy one to explain. I shall do my 
best, however, to make clear what the problem is and the reasons why 
our carriers are now united in believing that there should be no fur- 
ther expansion of the Board’s ratemaking powers in the overseas and 
international fields. 

The basic fact which, in our opinion, underlies both the problem 
and the answer to it, is the necessity of multilateral consideration 
of changes in the worldwide rate structure. Rates in the interna- 
tional field cannot be fixed satisfactorily, either on a unilateral or 
a bilaterial basis—that is, they cannot be fixed by 1 or 2 carriers or 
by 1 or 2 governments. A sound international rate structure can 








496 CIVIL AIR POLICY 


be built up and maintained only by the multilateral action of the 
carriers or the governments concerned. 

The international rate structure is not just a conglomeration of 
separate and independent rates between each particular pair of 
points. On the contrary, it is, within major areas and to some extent 
worldwide, an intricately fitted pattern of interdependent parts. The 
rate between points A and E depends to some extent upon the rates 
between each of those points and the points B, C, and D intermediate 
between them. It depends upon the rates between B, C, and D and 
points beyond both A and E. And, to a considerable extent, it 
depends upon the rates between points both of which are beyond the 
two terminals. 

For example, the Miami-Lima rate cannot be fixed without regard 
to at least the Havana-Barranquilla rate, the Havana-Lima rate, the 
Buenos Aires-Havana rate, and the Buenos Aires-Montreal rate. By 
the same token, the New York Cairo rate could be affected by at least 
the following rates: London-Cairo, London-Rome, London-Athens, 
Paris-Cairo, Paris-Rome, Rome-Cairo, Rome-Athens, Amsterdam- 
Cairo, Brussels-Cairo, Frankfurt-Cairo, and Amsterdam-Rome. 
Moreover, rates in one part of the world cannot be intelligently fixed 
without careful thought to their effect upon traditional traffic flows 
and the rates in effect in other parts of the world. A change in the 
fares across the South Atlantic, for example, could disrupt the 
historic traffic flow between Brazil and the Orient via the United 
States. 

Rather obviously, no one carrier and no one government is in « 
position to make final decisions on these matters. Neither is any 
pair of carriers or pair of governments. If a sensible and intelligent 
worldwide rate structure is to be maintained it can be fixed only 
multilaterally, either by the carriers or the governments concerned. 

The choice between carrier responsibility and government responsi- 
bility was the issue that was so carefully considered at the Chicago 
convention in 1944. Starting with the premise that it took the par- 
ticipation of all of the carriers or all of the governments concerned 
to arrive at a sensible answer, the question was whether the responsi- 
bility should be placed on the carriers or whether the responsibility 
should be placed in the hands of some agency representing the sev- 
eral governments. 

There was strong support at the Chicago convention for the crea- 
tion of an international regulatory agency like the Civil Aeronautics 
Board, which would have the sinaseantittiie, on behalf of all of the 
governments of the world, of regulating international rates. As the 
committee knows, that proposal was rejected and the decision was 
made to place the responsibility on the carriers. Our Government 
both urged and subscribed to that decision. 

None of the carriers which I represent has the slightest doubt that 
the decision reached at Chicago was the right one, and we have heard 
no criticism of it from representatives of our own Government. 

While Civil Aeronautics Board and State Department representa- 
tives continue to urge, as they are bound to do under the Bermuda 
agreement, that the Civil Aeronautics Board be given greater uni- 
lateral powers over international rates, they continue to express their 
confidence in the soundness of the Chicago decision and in the ma- 
chinery created through IATA for carrying out that decision. 
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The IATA traffic conference machinery has demonstrated that it 
can work. It has made invaluable contributions to the tremendous 
development in international aviation that has taken place in the last 
10 years. It is our belief that it should not only be permitted to con- 
tinue its work but should be given every encouragement to work. 
More not less reliance upon it is, in our judgment, the right answer 
to a sound world-wide rate structure for air transportation. 

To give the Civil Aeronautics Board the additional powers which 
it is now seeking would be a step in the opposite direction. It would 
establish a trend toward reliance on unilateral and bilateral action 
by governments. 

For Congress to give the regulatory agency of this Government 
additional power to deal unilaterally with international rate prob- 
lems would be an open invitation to every other government in the 
world to move in the same direction. Every exercise by the Board 
of such powers would not only be an invitation to other governments 
to do likewise; it might well place some of them in a position where 
they would feel it necessary to take unilateral action to defend the 
interests of their own people and their own carriers. 

Augmenting the power of the Board to act unilaterally would not 
be regarded as an expression of faith by this Government in the need 
for multilateral action or in the machinery that has been created to 
provide multilateral action. It could not be interpreted otherwise 
than as a step away from the philosophy adopted at Chicago. 

Not only would such a decision be bad psychologically and politi- 
cally, it is not, in our opinion, either a necessary step or one which 
would provide a practical solution to the problems presented. 

The Civil Aeronautics Board already has very broad powers over 
LATA rate agreements. As the committee knows, [ATA decisions on 
rates can be arived at only by the unanimous agreement of the carriers 
concerned. All such agreements must be filed with the Civil Aero- 
nauties Board under section 412 of the Civil Aeronautics Act, and 
the Board is required either to approve or disapprove such agreements. 
Unless it finds them to be in violation of the Civil Aeronautics Act 
or adverse to the public interest, it must approve them. If it finds 
them either unlawful under the act or adverse to the public interest, 
it must disapprove them. 

Section 412, therefore, gives the Board a virtually plenary power 
over agreements reached in IATA. In addition, however, it permits 
the Board to exercise indirectly a substantial influence on the position 
taken by our carriers in negotiating IATA agreements. 

A practice has developed of consultation between the carriers and 
the Board prior to IATA traffic conference meetings. Following 
these consultations the Board advises our carriers in writing as to 
what its views are on the subjects to be discussed at the IATA traffic 
conference, and, on occasion, recommends positions to be taken by our 
carriers. Since the Board has the power to disapprove agreements 
which do not conform to its views, the carriers must of necessity attach 
considerable weight to the Board’s views. It can hardly be claimed, 
therefore, that there is any deficiency in the Board’s power with re- 
spect to those cases where agreement is in fact reached in IATA 
traffic conferences. 

The only type of situation in which it could be argued that the 
Board’s powers are deficient is the situation when no IATA agreement 
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is in effect. In other words, in what is commonly described as an 
open-rate situation. Such a situation might arise because the IATA 

carriers have failed to arrive at any agreement, or because the agree- 
ment which they did arrive at was disapproved by some government, 
and, therefore, could not take effect. 

Those who argue that the Board should have power to regulate 
international rates in an open-rate situation generally point to two 
types of cases. First, an open-rate situation where there is no inter- 
governmental dispute, and, second, an open-rate situation where an 
intergovernmental dispute has arisen. Let me discuss them separately. 

The first type of case—that is, an open-rate situation where no dis- 
pute at a governmental level has arisen—seems to us to present only 
one practical problem—an actual or potential rate war w hie the car- 
riers are quoting or threatening to quote cut rates which are lower than 

can be economically justified. 

The Civil Aeronautics Board has suggested that there is a real 
danger of rates that are too high in such a situation. In his testimony 
before this committee last month, Mr. Rizley argued that since some 
of our international carriers are no longer receiving subsidy, they 
might try to raise their rates and thereby “realize additional revenues, 
which they would be entitled to keep since they could not be deducted 
from subsidy. 

We cannot help but regard that danger as purely illusory. Any in- 
ternational route on which there is sufficient traffic to permit carriers 
to operate without subsidy is so highly competitive that exorbitant 
rates could not be maintained very long unless there was an agree- 
ment among the carriers fixing those rates. 

It is inconceivable, for example, that on a route like the North At- 
lantic all of the carriers serving the route, including both United 
States-flag and foreign-flag carriers, would voluntarily raise their 

rates to exorbitant levels in the absence of some kind of an under- 
standing among themselves. If there is an understanding, the Board 
has ample power under section 412 of the act to deal with it. In the 
absence of an understanding it is, in our opinion, pure theory to talk 
about the possibility of unsubsidized United States-flag carriers being 
able to charge rates higher than those regarded as fair and competitive 
by the other carriers ser ving the route. 

I repeat, therefore, that, in our opinion, the only practical problem 
which could arise in an open- -rate situation where no intergovern- 
mental dispute had developed would be the possibility of a rate war. 

The Civil Aeronautics Board seems to argue that if 1t had the power 
to regulate international rates it could, single-handedly, step into such 
a situation and promptly correct it. 

We are afraid that that also is largely theory. One might assume 
that, given the power to suspend rates, the Board could stop a rate 
war at some point by stepping in and suspending all of the new and 
lower rates filed by the carriers. 

But the matter is not that simple. In the first place, if there is a 
Bermuda-type agreement applicable, the Board could exercise its 
suspension power only with respect to the rates of the United States- 
flag carriers. Under the terms of the Bermuda agreement, each 
Government waives the right to suspend the rates of the carriers of 
the other. 
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Consequently, part of the power which the Board is asking for—the 
power to suspend the rates of foreign-flag carriers—is a power which 
it could not use if it had it. It has already waived the right to use 
it in all cases where Bermuda-type agr eements apply. 

I should explain at that point, the waiver of a right to suspend 
continues during the conduct of the procedure prescribed i in the Ber- 
muda agreement. The procedure is, first, consultation between gov- 
ernments, and then, if ‘th ere is a failure to agree, an arbitration. 

The point I am making is it is not an indefinite waiver of the power 
to suspend, but it is a waiver during a substantial period while this 
is being considered. 

In the second place, the remaining power—to suspend the rates of 
the United States-flag -arriers—would not be effective, and its exer- 
cise by the Board might have disastrous consequences for our own 

carriers. Suspending the rates of the United States-flag carriers 
cheleenie would not. prevent the foreign carriers from continuing to 
cut the rates below those which our carriers were forced to charge by 
the Board. And, if they did so, they could almost certainly divert 
a large share of the traffic aw ay from the United States-flag carriers. 
Consequently, in cases where Bermuda-type agreements are applicable, 
even with the suspension power it is seeking, “the Board would not be 
able to deal effectively with an actual or ‘potential rate war. 

If, in a case where no Bermuda-type agreement were applicable, 
the Board were to suspend not only the r: ates of the United States-flag 
carriers but also those of the foreign-flag carriers serving the route, 
it is unthinkable that the foreign governments involved would sit 
idly by and accept without question such a unilateral disposition of 
the matter by this Government. The least that would happen, in 
all probability, would be a protest by some foreign government—which 
would throw the case into the second ec: itegor y—that i is, a dispute case, 
and it is not likely that foreign governments would content them- 
selves simply with a protest. Some more drastic action on their part 
could almost certainly be expected in response to the unilateral inter- 
vention by the Civil Aeronautics Board. 

Still considering our first type of case—where no governmental dis- 
pute has developed—let us suppose that the Civil Aeronautics Board 
did not have the power to suspend rates, or were to refrain from exer- 
cising its power. Then no immediate action could be taken to stop 
an actual or developing rate war. Under the proposed amendment 
which the Board is supporting, it could act only by instituting a 
formal rate proceeding, to which presumably it would name as parties 
not only the United States-flag carriers but also the foreign-flag car- 
riers serving the routes involved. In the absence of a settlement 
agreed to by the carriers, such a proceeding would last a minimum 
of 6 to 9 months and might run for years. Yet the Board would have 
no authority to issue an order fixing new rates until the proceeding 
was completed. And, again, any such order could not be directed, 
alone, at the United States-flag carriers. In order to serve its pur- 
pose, it would have to apply to the foreign-flag carriers also. And, 
again, we think it is a little naive to expect other governments to sit 
idly by and leave to the Civil Aeronautics Board the ultimate solution 
of such a problem. 

What form the reaction of other governments would take is, of 
course, hard to predict, but we doubt that it would be limited to a 
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mere protest in all cases. Hence we find it hard to believe that uni- 
lateral action by the Civil Aeronautics Board is a very practical or 
satisfactory solution to the problems which might arise in our first 
type of open-rate situation. 

Those who argue for an extension of the Board’s power have placed 
great reliance at times upon its usefulness in the second type of open- 
rate situation—that is, where a dispute has arisen between two gov- 
ernments. 

This argument goes back, of course, to the provisions of the Ber- 
muda agreement, which have been widely copied in other bilaterals, 
although, let me hasten to say, they do not appear in all of the bi- 
laterals. Actually they are in about half of the bilaterals. There 
are about 44 bilateral agreements. The Bermuda rate provisions 
are in 22 of them. 

Mr. Hinsuaw. Mr. Chairman, I think it would be good at this point 
if Mr. Tipton will insert a list of agreements that have this Bermuda 
provision and a list of those that do not, because it has to do with the 
amount of traffic that is involved, different carriers and different 
countries having different percentages of traffic. 

Mr. Trrron. T would be very glad to do that. You want the list of 
carriers? Or a list of the agreements that have the Bermuda rate 
provisions in them, and those that do not ? 

Mr. Harris. Would that be a substantial document ? 

Mr. Tieton. That would be a list of 44 countries; that is all. It 
would be a two-page document. 

Mr. Harris. You mean a list and not the agreements themselves. 

Mr. Treron. Not the agreements themselves, 

Mr. Harris. Very well. 

Mr. Tieton. That is what I understood Mr. Hinshaw was calling 
for. 

Mr. Harris. Yes. Let that be received in the record. 

(The material referred to was later submitted and appears on p. 
523. 

Mr. Tipron. Under the provisions of the Bermuda agreement, either 
government may protest to the other concerning the rates proposed 
by a carrier of the latter. In any case where a protest is filed the two 
governments undertake to consult with one another and to try to 
reach an agreement on the appropriate rate. If they fail to do so 
within a reasonable time, then, upon request of either of the govern- 
ments, the dispute is to be submitted to ICAO for an advisory report 
—in other words, for arbitration—and both governments undertake 
to use their best efforts to put into effect the solution recommended 
by ICAO. 

The argument is that, since our Government has agreed to this pro- 
cedure for settling disputes and has committed itself to use its best 
efforts to carry out the solution arrived at, either by consultation or 
arbitration, it should have the power to force the carriers to put that 
solution into effect. It seems to us that this argument also overlooks 
the practicalities of such a situation. 

In the first place, let me interject that the dispute procedure pro- 
vided for in the Bermuda agreement and a number of subsequent 
agreements has never, to our knowledge, been invoked although the 
procedure has been available for the past 10 years. The fact that it 
has never been necessary to resort to it detracts considerably from any 
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argument that additional powers are necessary to make the procedure 
effective. 

In the second place, it must be recognized that even if the Board 
had the powers which it is seeking, it could not give prompt effect to 
decisions reached in consultation or arbitration without the coopera- 
tion of the carriers concerned. If the carriers were not willing to 
cooperate, under the amendment the Board is seeking, no order could 
be issued until the conclusion of a formal rate proceeding. As I indi- 
cated earlier, such a proceeding could last for months or even years. 
In the meantime the Board would have no power to force an unwilling 
carrier to accept the decision reached in governmental consultations 
or in arbitration under the dispute procedure. Prompt implementa- 
tion of the decision would, therefore, depend upon the cooperation of 
the carriers. 

If the carriers are willing to cooperate, then the power is not neces- 
sary. And it seems most unlikely that a carrier would refuse to 
cooperate unless there were extremely potent reasons for doing so. 

As the committee knows, there are a number of types of conditions 
which foreign governments insist upon imposing on the operating 
rights granted to United States-flag carriers. For example, in spite 
of the best efforts of our Government to avoid such conditions, for- 
eign governments do on occasion insist upon the right to restrict the 
amount of capacity operated by United States-flag carriers. Obvi- 
ously disputes on this subject may result in consultations between our 
Government and the foreign governments concerned. Yet, when 
dealing with a condition of that type, our Government is completely 
dependent upon the cooperation of the carriers in carrying out the 
decision reached. The Civil Aeronautics Board has no authority to 
regulate the capacity operated by our international carriers, and the 
Board is not asking for any such authority. Nevertheless, the prac- 
ticalities of the situation are such that our carriers do cooperate in 
carrying out decisions on that subject. We know of no reason to 
anticipate that the carriers would be less willing to cooperate in carry- 
ing out decisions reached on rate matters that become the subject of 
disputes between our Government and foreign governments. 

But, again, whether the decision reached in consultation or arbi- 
tration is carried out voluntarily by the carriers or is forced upon 
them by the Board, assuming that the Board were given the power 
to do so, there is no assurance that the solution will be more than 
a highly temporary one. The decison is subject to the weakness of 
any bilateral decision on such matters. 

net, as I indicated above, the solution of problems involving the 
international rate structure is in all important cases one which must 
eventually be settled multilaterally, there is no reason to believe that 
the decision reached in a dispute between our Government and, say, 
the Government of the United Kingdom will be omar to France, 
Spain, Italy, and other governments which may be affected. Whether 
the rate were placed in effect voluntarily by our carriers or whether 
they were ordered by the Board to place it in effect, those other gov- 
ernments would presumably feel free to take such action as they 
regard appropriate to counteract any adverse effect of the rate upon 
their people or their carriers. Since any major problem of this type 
is almost bound to have repercussions affecting more than the two 
governments involved in the original dispute, the ultimate solution 
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must be satisfactory to all of the governments concerned. Hence the 
dispute will eventually have to be resolved multilaterally, either 
through IATA or through consultations with a number of govern- 
ments. Consequently, we do not regard as very persuasive the argu- 
ment that the Board should be given this power in order to permit 
it to implement bilateral decisions reached under the Bermuda dis- 
pute procedure. 

There are many other considerations which demonstrate the in- 
effectiveness of unilateral government action of the type which the 
Board seeks power to exercise. I cannot begin to cover the many com- 
plexities arising from the currency situation throughout the world 
and its relation to transportation rate structures, but let me give 
you just an example of how futile it would be for the Board to try 
to establish transportation rates without also providing some answer 
to the related currency exchange problem. 

Some foreign governments have established a fixed rate of ex- 
change for conversion of their currency into United States dollars. 
That exchange rate is the only rate at which a United States-flag car- 
rier, for example, can ithaca currency from the country or can 
accept payment for transportation charges. Nevertheless, the na- 
tional carrier of such a country may and, in some actual cases, does 
have authority to accept foreign currencies at a different rate of ex- 
change. The result is that while both the United States-flag carrier 
serving that country and the national carrier of that country may 
quote the same rate in terms of United States dollars, the number of 
units of the foreign currency which each is free to accept is quite 
different. 

Even if the Board were to have the power to prescribe the rate to 
be charged by air carriers furnishing transportation between such 
a country and the United States it could not effectively control the 
exchange rate within that country, much less the rate at which the 
foreign carrier could accept other foreign currencies in payment for 
transportation. Even the two governments concerned could not bi- 
laterally control the acceptance of foreign currencies by carriers of 
a third country serving either or both of the two countries involved in 
a consultation. 

A second example involves the control of routings which may be 
used for rate purposes. The Civil Aeronautics Board, given the au- 
thority which it seeks, might undertake to prescribe the rate to be 
charged between, say, New York and London. However, if a cheaper 
rate were applicable between London and, say, Toronto, the New York- 
London fare could be effectively defeated by passengers who bought a 
London-Toronto ticket and deplaned at New York. Or, if the London- 
Toronto fare were enough cheaper, a London-New York passenger 
could buy a ticket from London to Toronto, and then come on to New 
York from Toronto and still save money. 

Problems such as these can be dealt with multilaterally and have 
been handled effectively through IATA. They do not lend themselves 
to solution by the unilateral action of one government or by the bilat- 
eral action of two governments. 

In his testimony before your committee last month, Mr. Rizley ar- 
gued that the Board’s present lack of power over international rates 
results in weakening the position of our Government in negotiating 





CIVIL AIR POLICY 503 


bilateral agreements with other governments, and in weakening the 
position of our carriers in their negotiations in IATA. 

We are inclined to believe that the Board’s lack of power is a source 
of strength rather than weakness. The position of our Government in 
bilateral negotiations can be weakened by the Board’s lack of power 
over international rates only if the two governments involved in the 
negotiations try to dispose of existing or potential rate problems on 
a bilateral basis rather than leaving them to a multilateral solution. 
[f our Government were to insist that such problems can be dealt 
with satisfactorily only on a multilateral basis, its position would be 
ereatly strengthened by the fact that it has no power to intervene 
unilaterally. 

As far as the carriers’ position is concerned, experience has indicated 
that, rather than being weakened, their position is actually strength- 
ened in many cases by the fact that our Government does not have the 
power to interfere unilaterally in such matters. 

I am told that there have been a number of cases where unilateral 
action by foreign governments has been prevented by calling to their 
attention the fact that our Government not only does not attempt to 
deal with such problems unilaterally, but actually has no power to 
do so. 

Consequently, it seems to us that neither our Government’s position 
nor our carriers’ position would be strengthened by an itilliontion 


that. our Government felt it necessary to have a greater power to inter- 
fere unilaterally in problems of this type. The threat of unilateral 
action by our Government is not calculated to strengthen its hand or 
the hand of its carriers, and it is certainly not calculated to encourage 


the multilateral approach which, we are convinced, is the only sound 
one. 

Mr. Rizley also spoke of the need for this power to deal with “serious 
threatened open rate situations.” 

I have already indicated that we do not regard unilateral action by 
our Government as either necessary in such situations or as providing 
a practieal solution to them. But let me add two comments. 

First, I am informed that a number of open-rate situations have 
existed at various times throughout the world and have not created 
any serious problems. If any such situation were to become poten- 
tially dangerous there would obviously be a great incentive for [ATA 
to step in and close the rates. 

Second, it is of at least passing interest to note that at least as many 
open-rate situations have been created by the Board’s disapproval of 
IATA rate agreements as have been created by the failure of [ATA to 
reach agreement. Consequently, it would appear that the Board has 
some responsibility for the number of open-rate situations which may 
exist. 

Mr. Rizley, in his argument before this committee, also laid great 
stress on the fact that, under the terms of the Bermuda agreement and 
similar bilaterals, foreign governments retain the right to take uni- 
lateral action with regard to rates charged by our carriers as long as 
the Civil Aeronautics Board does not have the power it now seeks, 
whereas under the terms of the bilaterals, if the Board had those 
powers, rates objected to by foreign governments could, if approved 
by the Civil Aeronautics Board, go into effect pending settlement of 
the disputes. 
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The Board, in effect, argues that giving it the power to regulate in- 
ternational rates would transfer the right of unilateral action from 
foreign governments to our own Government, and they seem to regard 
that, alone, as sufficient justification for enacting the legislation. 

We can agree that there is some advantage in obtaining a waiver 
by foreign governments of their right to take unilateral action with 
regard to the rates of United States flag carriers, but we cannot at- 
tach the overriding importance to this argument which the Board does. 
On balance, it seems to us that it is more than offset by other considera- 
tions which I have put forward. 

At the outset it must be remembered, as I pointed out earlier, that 
the waiver is reciprocated by this Government. In return for the 
waiver by foreign governments of the right to take unilateral action 
with respect to the rates of our carriers, our Government waives the 
right to take unilateral action with respect to the rates of the foreign- 
flag carriers. 

On the face of it, the two waivers would seem to offset one another. 
Whether as a practical matter one would prove to be more important 
than the other would, of course, depend upon the circumstances of the 
particular cases which might arise. But, as I mentioned earlier, it is 
onne clear that the waiver by our Government would prevent the 

oard from dealing promptly and effectively with a rate war, even if 
it had the statutory suspension power it is asking for. 

Moreover, it must be recalled that there are some governments with 
whom we do not have Bermuda-type agreements, and some govern- 
ments with whom we do not have any formal air transport agreements. 
In thos cases, of course, there is no waiver by the foreign government 
of its right to take unilateral action with regard to the rates of our 
carriers. And in those cases, as I have pointed out previously, any in- 
dication from our Government that it intends to rely on unilateral! 
action would almost certainly inspire greater reliance by those foreign 
governments on such action. 

But there is an even more basic consideration which, in our judg- 
ment, outweighs any apparent advantage which we may derive from 
such a waiver by foreign governments. As I have tried to make clear 
throughout this testimony, we do not regard unilateral action by any 
government as a sound answer to our international rate problems, an«, 
from that standpoint, unilateral action by our Government is probably 
no better answer in the long run than unilateral action by any other 
government. Whatever may be the case in other aspects of foreign 
relations, this is an area in which strong-arm methods by any govern- 
ment are almost certain to provoke retaliation. 

Consequently, we cannot take much comfort in the thought that 
under certain circumstances our carriers, with the backing of the 
Board, have the legal power to charge rates which are objectionable 
to foreign governments. Nor can we believe that insistence upon 
exercising such a power would produce any long-range betterment 
in international air transportation or in our national interests in inter- 
national air transportation. 

While I have already indicated that overseas rates are part of the 
worldwide rate structure and consequently must, in the long run, be 
treated in the same way as international rates, let me expand on that 
point just briefly. 
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There should be no question in anyone’s mind that the rate between 
the west coast of the United States and Hawaii is an important 
element in the entire rate structure for the Pacific area. By the same 
token, the overseas rates of some other countries have an equal or 
greater influence on the worldwide rate structure. Rates established, 
for example, between London and Hong Kong obviously control 
around-the-world rates. Rates between London and Nassau, or be- 
tween Paris and Pointe-a-Pitre (Guadaloupe) can control rates in 
the Atlantic area. 

If the United States insists upon the right to regulate, unilaterally, 
rates between the continental United States and our Territories and 
possessions, we must expect that the United Kingdom and France and 
other governments will insist upon a similar right with respect to 
rates to their territories and possessions. 

At the present time both the United Kingdom and the French 
Governments have recognized the necessity of treating overseas rates 
as part of the whole worldwide rate structure. These rates are now 
handled through the [ATA machinery, as they must be if any kind of 
a rational rate structure is to be maintained. Our Government can 
take no different attitude if they expect to achieve a sound solution to 
international rate problems. 

We recognize, of course, that the Board now has extensive powers 
over overseas rates. But we cannot endorse any extension of those 
powers, and we should hope that the Board would be most cautious in 
the use of the powers it now has. 

In summary, we believe that the Board’s present powers in the 
overseas and international rate field are more than adequate. As I 
have pointed out, the Board already has virtually plenary powers over 
rate agrements made in IATA, and, as a result of that power, is in a 
position to exercise a very considerable influence over the position of 
our carriers in their negotiations in IATA. Those are powers which 
the Board has not hesitated to exercise. Not only do they consult with 
the carriers prior to all IATA traffic conference meetings and fur- 
nish the carriers with a statement of their views, but they have shown 
no hesitation in disapproving [ATA agreements which do not con- 
form to their views. As a matter of fact, I am informed that during 
the history of the IATA traffic conferences the Civil Aeronautics 
Board has disapproved more of their rate resolutions than all of the 
other governments of the world put together. Indeed, there is no 
other government in the world that even comes close to the Board’s 
record. The Board has disapproved almost seven times as many 
IATA resolutions as the gurerenent with the next highest total of 
disapprovals. Consequently, the only area in which adidtional power 
could possibly be needed is in the case of open-rate situations resulting 
either from failure of IATA to arrive at agreements or disapproval 
of IATA agreements by this or some other government. 

For reasons which I have outlined at some length, we do not 
regard unilateral action by our Government as either a necessary 
answer to such problems, or as one which would produce desirable or 
effective results. 

What is needed, in our opinion, is less talk of unilateral action, less 
talk of bilateral action, and more reliance upon multilateral action 
through the IATA machinery which was set up to implement the 
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decision reached at the Chicago convention. We are convinced that 
the only sound, long-range answer to the international rate problem is 
for our Government and the other governments of the world to place 
greater, not less, reliance on IATA, and to demonstrate greater, not 
less, confidence in the ability of the carriers to settle these problems 
in a sensible manner. No one government can possibly bring to bear 
the experience or the expertness in dealing with these problems that 
is available in the IATA traffic conferences. That machinery has 
worked and it should be encouraged to continue working. It is the 
only effective answer that we know of. 

As I predicted at the time of my appearance before your committee 
last month, a number of proposals have been made during the course 
of these hearings on which we should like an opportunity to comment, 
Unfortunately, I am not prepared to submit those comments today. I 
should be most appreciative, however, if the committee would permit 
me to file an additional statement containing them within the next 2 
weeks, 

Mr. Harris. Thank you, Mr. Tipton. 

With reference to the statement to be filed, do you have outlined 
the items which you would like to comment on that were raised by 
others ? 

Mr. Trrron. I do not have the outline available to me at the moment. 
There are such questions as the one that Mr. Floberg commented on 
this morning, the proposal of the Department of Commerce to change 
the subsidy provisions so as to take the carrier completely, or to elimi- 
nate completely the eligibility of the carrier in the event that he once 
gets off subsidy; the subsidy contract proposal that Mr. Rothschild 
made; some proposals with respect to safety regulation which have 
been discussed, such as the one dealing with the certification of air- 
craft. I cannot recite a list of them right off the top of my head here. 
It will not be an unduly lengthy statement, however. 

Mr. Harrts. Well, the reason I make the inquiry is that there are a 
number of things that have been brought up during the course of 
these hearings that raise questions in the minds of the members of 
this committee and certainly myself. I was wondering if you had in 
mind the particular proposals on which you would like to comment 
because I have a feeling that we would get more out of it if we could 
hear your comments. 

Mr. Hrnsnaw. And ask questions. 

Mr. Harris. Instead of just having it included in the record. Be- 
cause, in view of what has been said heretofore, and some frankly 
conflicting statements made here, this committee should have an op- 
portunity | to make certain inquiries. 

Mr. Tieton. I may be interrupting you, Mr. Chairman, but IT would 
be delighted to come back and speak orally. And I would promise to 
speak more briefly than I did this morning. 

I was embarrassed to ask the committee to let me do it again. That 
is the reason I suggested my filing a statement rather than 1 my coming 
back again. 

Mr. Harris. I have many questions myself that I would like to 
propound to you and get your comments on, representing the asso- 
ciation that you do. And in view of what has been said heretofore 
and some of the contentions that have been made, and in view of the 
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new policy of the Board which has been announced recently on at 
least two important matters, I would like to have an opportunity 
myself to ask some questions. And I am sure you have some, Mr. Mack. 

Mr. Mack. Yes. 

Mr. Harris. Mr. Mack has some, and I know Mr. Hinshaw has some. 
Would you require 2 weeks to get this information together ? 

Mr. Treron. I don’t know that it would take us 2 weeks. I am 
always anxious to meet the convenience of the committee. 

I cannot say just offhand. I think that possibly we could be pre- 
pared in a week or 10 days. Or possibly it could be just left that we 
would work the problem out with Mr. Cunningham based upon the 
knowledge that the committee does not want to delay the conduct of 
its hearings, if that would be possible. We would certainly do it and 
be very glad to do it. 

Mr. Harris. The committee has another schedule beginning next 
Tuesday that is going to take several days to conclude. We have a 
schedule underway now with reference to the Capital Transit problem 
that I feel is going to take some time of the committee. We have been 
trying desperately to get these hearings on H. R. 4648 and H. R. 4677 
concluded because of the importance of the subject matter, so that 
this record can be printed and available for consideration and any 
action the committee wants to take. I hesitate to keep postponing it. 

Mr. Tieton. Possibly we could leave it at that if I were to know the 
time the committee would like to have me here, then we would just 
turn ourselves inside out to get ready. 

The problem of getting ready relates to new issues that have been 
brought up in the testimony and not those that are in the bill. 

Mr. Harris. I see your problem. But I think it must be remem- 
bered that we naptel into this program of air policy and matters 
connected with it about a year or more ago. I am sure there have 
been some new issues brought into it, and particularly in view of the 
recent decisions of the Board on some rather far-reaching problems. 

I assume that it would be unnecessary to even suggest that you try 
to come back Friday. 

Mr. Hinsuaw. I would imagine, Mr. Chairman, that Mr. Tipton 
could speak off the cuff on most of these questions, and wherever he 
is not able to speak off the cuff, then he could submit it in writing for 
the record. I should think he would be able to come back Friday for 
that purpose. 

Mr. Tieton. I would be very glad to do that. 

Mr. H1nsuaw. And then separate those things if we find it necessary- 

Mr. Treron. I would make every effort during the intervening 2 
(lays to be prepared to comment completely on these subjects. 

Mr. Harris. Suppose we undertake it if it is not too much of a 
burden on you. 

The committee will adjourn then until 10 o’clock Friday morning. 

(Whereupon, at 12 o’clock noon, the committee was recessed until 
10 a.m., Friday, March 2, 1956.) 
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FRIDAY, MARCH 2, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


Washington, D. C. 


The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

When the committee concluded its session on Wednesday, Mr. Tip- 
ton had concluded his prepared statement, but stated at the conclu- 
sion that a number of proposals had been made during the course of 
the hearing upon which he would like the opportunity to comment 
for the association, but was not prepared at that time and suggested 
that he have more time to prepare such comments. 

The committee is very anxious to proceed with the hearings as expe- 
ditiously as possible and suggested Mr. a come back this morn- 
ing prepared to comment on as many of the matters he had in mind 
as he could, with the understanding that subsequent comments would 
be included in his statement. 

Mr. Tipton, do you have anything further this morning that you 
wish to comment on in addition to your statement the other day? 


STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION—Resumed 


Mr. Tipton. Yes; Mr. Chairman. I appreciate the opportunity to 
come back again and to comment upon proposals for legislation which 
have been suggested since I testified originally, and which are not now 
in the legislation ; and also to make 1 or 2 comments upon some of the 
testimony that has been presented. 

I will take up these proposals one by one and I hope to be able to 
dispose of them briefly in order to conserve the committee’s time. 

The first one I would like to talk about is a recommendation made by 
the Department of Commerce, which would amend section 603 of the 
Civil Aeronautics Act, in a very substantial way. 

Section 603 of the Civil Aeronautics Act is one which provides for 
the issuance by the Secretary of type certificates and production 
certificates and airworthiness certificates for aircraft. Generally 
speaking, that is the basic prov ision, also, through which the Depart- 
ment of Commerce and the Civil Aeronautics Administration regu- 

late the safety of the aircraft which are produced by the manufac- 
turers. 
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The Department of Commerce, in their presentation, recommended 
an extensive amendment to section 603 which, according to the testi- 
money, was designed to reduce the extent of responsibility that the 
CAA now has in the approval of aircraft that are presented to them 
for certification. 

We take a position in opposition to that proposal for several reasons, 
the main reason being that it is very difficult under the revised lan- 

iage that they have proposed to determine just who is responsible 

or the certification of these aircraft. I think that if I were to take 
a position on it—and, of course, I am going to right now—I would 
say that the responsibility for the certification of aircraft remains 
just where it was before; that the Secretary of Commerce still, in 
issuing the certificate, retains his responsibility for determining that 
the aircraft is airworthy and that the aircraft type is airworthy. 
But there is a great deal of language in the provision which makes it 
appear that the aircraft owner, operator, or user has some responsi- 
bility for that, too. 

In view of that lack of clarity we could anticipate getting into 
substantial legal difficulty in determining whose responsibility it 
was to do particular things. 

The general objective of the Department of Commerce to rely in- 
creasingly upon the manufacturers and airlines to regulate themselves 
is a good one, but in this case it is very difficult to determine under 
those provisions just exactly what the policy is. 

My construction, as I said, would be that it has not changed the 
effect of the law at all. But it is uncertain whether it has or not 
and apparently the Department of Commerce thinks that it has. 
Consequently we would recommend against the adoption of those 
amendments to section 603. 

Mr. Harris. What was the nature of those amendments again? 

Mr. Treron. Very extensive changes and the addition of a great 
deal of language to the statute which, according to the—— 

Mr. Hatz. May I interrupt? You are talking about amendments 
proposed in these two bills? 

Mr. Treron. Amendments proposed to the bills. They would be 
additional amendments to be included in the bills if the committee 
were to report them out. They are not in the bills now. They are 
offered by the Department of Commerce. 

Mr. Harris. Does that have to do with the 12,500 pounds? 

Mr. Treron. No, sir, it has no relation to that. It is a part of the 
safety provisions of the statute. It is the airworthiness certification 
of aircraft. 

Mr. Harrts. Is it your opinion that the proposal of the Depart- 
ment of Commerce would tighten or loosen the requirements of air- 
worthiness ? 

Mr. Treron. I would say surely it would not tighten the require- 
ment for airworthiness. The net effect of the amendment actually 
is to spell out in considerably more detail the procedure through 
which you would go in getting a new type of aircraft certificated. 

Mr. Harris. And beyond that 

Mr. Tripron. The net effect of it is to make uncertain who is re- 
sponsible for the certification of the aircraft. 

The existing law is silent on procedure. It merely says that the 
Secretary of Commerce shall determine the airworthiness of the air- 
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craft after inspection. As the art has progressed procedures have 
been worked up by which the manufacturers produce information for 
the Secretary of Commerce and the airline purchasing or modifyi ing 
the aircraft produces information for the Secretary of Commerce. 
All that evidence is laid before the inspectors in charge of this and 
they make a determination as to whether the aircraft is airworthy. 

That j is working perfectly satisfactorily now and introducing de- 

tailed procedure for the submission of this information seems to us 
to add nothing to the statute except possible confusion. 

The next pr roposal I would like to comment on is the provision in 
section 5 of H. R. 4677. That is the provision which permits the 
Board, the Civil Aeronautics Board, to determine in certain instances 
that mechanics do not need to be certificated by the Department of 
Commerce or by the CAA. In the case of repair stations and airlines, 
for example, the Board could determine that it was not necessary in 
those cases to certificate the mechanics that work there. This com- 
mittee has reviewed that particular problem previously and has re- 
ported and passed legislation through the House. The legislation that 
was previously passed through the House did not include in that 
category the airlines and in this instance we would recommend that 
the airlines be included because the theory behind the legislation, as 
the committee will recall is that in the case of a repair station, that 
repair station is, in itself, certificated—that is, the CAA examines the 
fascilities and procedures of that repair station and says that it is a 
good repair station. 

In the course of that, of course, they pass upon the ability of the 
management to employ the proper people and in those instances it 
ceases to be necessary to certificate those individual mechanics. 

The same thing is true in the maintenance base of an airline. The 
airline is certificated, its procedures are even more carefully examined, 
its maintenance procedures are carefuly prescribed, and therefore in 
the case of the certificated airline there is no justification for requiring, 
in addition in all cases that the mechanics of the airlines hold certifi- 

cates. That is the content of section 5 of the bill and we want to 
endorse it. 

Mr. Wotverton. Mr. Chairman, before Mr. Tipton proceeds may I 
refer back for just a question with respect to the first matter that he 
brought to our attention this morning. 

You speak from the standpoint that-it needs clarification. Is that 
a result of your interpretation of it or has there been some consultation 
with the officials in the Department of Comerce that creates the un- 
certainty in your mind ? 

Mr. Treron. The thing that creates the uncertainty in my = is 
that statement—I have not consnulted with the officials of the De- 
partment of Commerce, I have read their presentation which explains 
this legislation and their presentation indicates that as a result of this 
legislation they would be transferring to the manufacturer the re- 
sponsibility with respect to the safety of the aircraft. 

If that is the case, then we would be very doubtful as to the value 
and wisdom of the legislation because it changes drastically the exist- 
ing situation in which the Department of Commerce makes a determi- 

nation that the aircraft is airworthy and issues the certificate for it. 
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The evidence on which they issue that certificate can be any evidence 
that seems to them to be sound. If that is the construction of it, then 
it seems to us, in other words, to be of doubtful wisdom. 

On the other hand, I have carefuly reviewed the proposed legisla- 
tion, and it is not clear to me that it does that because it says after 
describing in detail the veidence that must be brought to the Secretary 
to prove that the proposed new design of aircraft is airworthy, it says 
that the applicant must prove to the satisfaction of the Sec retary that 
his aircraft is airworthy. 

If he does so prove, then the Secretary isues the certificate in the 
usual form. 

It seems to me there is no difference between that and the existing 
law. The responsibility is still in the Secretary to make that de- 
termination and issue the certificate. 

That being the case, if what the Department says is the proper con- 
struction of the section is right, then we think the bill is unsound. 
If our construction, my construction, I should say, of the bill is right, 
then it is the same as existing law and you do not need the provision. 

Now, the next proposal which I wish to comment on deals with the 
creation, as proposed by the Department of Commerce, of a new class 
of certificates of convenience and necessity. I want to emphasize 
the difference; I have been talking about safety certificates up to now. 
The Department of Commerce has included among its recommenda- 
tions the creation by statute of a new kind of certificate of convenience 
and necessity. It is called a supplemental air carrier certificate. 
At the present time the Civil Aeronautics Act provisions dealing with 
nig issuance of certificates are very broad. Under them, you can issue 

1 large number of certificates governing different types of aircraft 
semeehiad: The language in it is the same language as in the Motor 
Carrier Act and under the Motor Carrier Act, as you know, a wide 
variety of classes of motor-carrier operation are authorized by cer- 
tificates. 

The reason for creating this new class of certificate rests upon a 
desire on the part of the Department to avoid the applicability of 
another provision of the Civil Aeronautics Act. When the act was 
passed, the Congress decided that the Board should not be able to, 
should not be permitted to regulate the schedules, the equipment, the 
accommodations or facilities of any certificated airline. 

That is also patterned after a similar provision in the Motor 
Carrier Act and the thought behind it is clear; that while these in- 
dustries were to be very carefully regulated, ra items of manage- 
ment should be left to management’s discretion. They should be per- 
mitted to determine how many schedules they should run. They 
should be able to buy their equipment so long as it was safe, the equip- 
ment that they decided was right. They should be able to furnish 
the facilities they determined to be right. 

That sentence is in the law and it prevents the Board from regu- 
lating any air carrier, any certificated air carrier from any of those 
standpoints. 

The reason for this proposal to have a new kind of a certificate is to 
give the Board the power, by issuing this new kind of certificate to a 

‘arrier, to avoid this restriction on its power. 

In other words, in the case of a supplemental air carrier the Board 
could regulate its schedules or could regulate its equipment or its ac- 
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commodations sufficiently to regulate the classification in which that 
-arrier was placed. 

We would oppose the creation of this new class of certificate be- 

‘ause we do not think that the principle originally established, that 
management was to determine those items, should be disturbed and 
it is not necessary to disturb it because the Board is already given 
broad power in the statute to issue a variety of different classes of cer- 
tificates. They can certificate an all-freight carrier, they can certifi- 
cate a charter operator, they can certificate carriers to handle nothing 
not but seafood. All of those areas are open to them now. But one 
thing they cannot do and that is to force a carrier to run his schedules 
in the way prescribed by the Board, to determine the number of his 
schedules ; they cannot force him to have a particular type of equip- 
ment, or to provide particular types of accommodations. That is 
important from the standpoint of reserving to this industry—who- 
ever may receive certificates—a measure of managerial discretion to 
run their business. 

Consequently we hope that the committee will not agree to that 
recommendation of the Department of Commerce. 

It is also suggested by the Department of Commerce that the sepa- 
ration of subsidy from mail compensation be established by statute 
and they have recommended an amendment to the law to accom- 
plish that. 

With respect to that, we are opposed. We have argued about that 
provision as this committee, | am sure, very well remembers, over 
hours and hours and hours, and it was a very highly controversial 
thing until finally, by Executive order, it was established that the 
Board should separate subsidy from mail compensation. That was 
done late in 1952. It has been working quite well since that time 
so that the objectives of subsidy separ: ition are being met. 

In other words, the public is being told how muc h subsidy is being 
given to the carriers and how much mail compensation. That was 
the objective of the legislation in the first place. That is met. 

I would like to strongly recommend that in that particular area 
the committee and the Congress need spend no more time unless it 
appears at some later time that the subsidy separation under the re- 
organization plan is not working. There is no evidence at the present 
time that it is not working. As a matter of fact, the subsidy sepa- 
ration from our standpoint permits me to point out to the commitee 
that during the past 5 years by improvements in aircraft operation, 
better equipment, and improvements in the air transport business the 
subsidy has gone down from some $76 million in 1951 to $48 million 
approximately anticipated for 1956. 

So that a very substantial reduction is there. The amount of sub- 
sidy is coming down. We want to keep it coming down, but we do 
not believe that legislation on this subject is necessary. 

It is also proposed that provision be made, as has been urged before 
this committee before, that the carriers that do not transport mail be 
given eligibility for the receipt of subsidy. 

That suggestion has been made time and again and has been re- 
jected by this committee, rejected on the grounds that that expands 
the eligibility for subsidy to a large number of additional carriers; 
that it is calculated to expand the entire subsidy program when the 
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subsidy program is being reduced. We want again to urge the com- 
mittee to take the position that it already has. 

It is also proposed by the Department of Commerce that there be 
a new system established by which, when a carrier stops getting sub- 
sidy, as many of the carriers have, as most of the Sommeatia trunk 
lines have, at that point they loose entirely the eligibility to receive 
subsidy thereafter. This is the provision Mr. Floberg discussed at 
some length before the committee the day before yesterday and I will 
not, therefore, repeat what he had to say. But it seems to us that here 
again the wise course would be to let well enough alone. The Board 
has shown that it will not give subsidy to a carrier that does not need 
it. Asa result of that action, a large number of carriers are now free 
from subsidy. So that it does not appear that these difficult subsidy 
questions need to be reopened at this time. 

A further proposal relates to the ‘regulation of contract carriers 
by air. We have strongly urged this committee to support the amend- 
ments now in the bills before the committee which would regulate 
contract carriers by air in the same fashion that they are regulated by 
motor and by water. The Civil Aeronautics Board recommended 
that this course not be followed. They were prepared to recommend 
the regulation of contract carriers by air in some areas, but they be- 
lieved that there should be no regulation of the right of entry for 
contract carriers—in other words, the contract carrier should be able 
to start in business as a contract carrier without any consent from 
the Government—and that the Board be given virtually unrestricted 
power to exempt contract carriers from these regulatory requirements. 

We are opposed to that recommendation by the Civil Aeronautics 
Board. The Motor Carrier Act and the proposed amendment to the 
Civil Aeronautics Act here do not include the rigid requirements on 
the right of entry into the business which are included with respect to 
common carriers. The Board is only required to find that it is in the 

ublic interest that the contract carrier operate and they issue him a 
Solana 

In the case of the common carrier, of course, he must prove a public 
need for service and he gets a certificate of convenience and necessity. 
We think that is going far enough in authorizing the contract carrier 
to operate. He is going to have, he has a wider open area than a com- 
mon carrier does, but if you eliminate any requirement that he be 
licensed before he can enter the business, then you continue to have 
the same evils that you have now because that means that anyone who 
desires to go into the air transport business, whether as a common 
carrier or contract carrier, can start out and assert he is a contract 
carrier and he can then operate until the Board, presumably many 
years later, determines that he is carrying on a common-carrier opera- 
tion. So that we would hope that the committee would follow the 
course this same committee has followed over many years in the regu- 
lation of contract carriers and adhere to the policy that a license must 
be secured before a contract carrier can get into business. 

Mr. Harris. I suppose presently the common carrier also is doing 
contract carrier business, is that true? 

Mr. Treron. Yes; that can be done. 

Mr. Harris. And I suppose, also, there are contract carriers who 
are not performing common-carrier duties? 

Mr. Tieton. That is right. 
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Mr. Harris. And as I understand your contention, it is that con- 
tract carriers are under no supervision except safety. 

Mr. Trpron. That is right. And the recommendation here is to 
place them under the same extent of supervision that has been many 
times agreed to with respect to the contract carriers by motor and by 
water, provisions that——— 

Mr. Harris. That includes rates, too? 

Mr. Tieron. It includes minimum rate regulation of the same sort 
that was adopted with respect to the motor carriers and water carriers. 

It is a relatively minor, limited regulation applied to contract car- 
riers and it does not approach that that is imposed in both statutes 
upon common carriers, but it is sufficient to prevent the contract car- 
rier from unduly injuring, by his competition, the common carrier 
system upon which the public is required to rely. 

Another provision which has been suggested, in this case by the 
Civil Aeronautics Board, is that the Civil Aeronautics Board be given 
the power to issue exemptions with respect to foreign air carriers. 
At the present time a foreign air carrier is required to get a permit 
before he can come to this country and it is provided in section 402 
that he apply to the Board for it and after certain procedure that 
permit is either issued or denied, a procedure which we feel is very 
important in regulating the amount of foreign carrier competition 
that comes into this country. 

This country, of course, is a favorite target for foreign air carrier 
operation because of the very high level of international traffic that 
is available here. The Civil Aeronautics Board proposes that they 
be permitted to exempt under certain circumstances the foreign car- 
riers from that requirement. We recommend against that. We do 
not think that is wise to permit any method of exemption for foreign 
air carriers. We think it is not too much to ask them to go to the Civil 
Aeronautics Board and secure the permit which the law now requires 
and we believe that policy should be adhered to without deviation. 

Another proposal which we wish to comment on, also brought for- 
ward by the Civil Aeronautics Board, is a proposal that they be given 
the power to impose civil penalties upon those subject to the Civil 
Aeronautics Act for violations of the economic regulations. 

At the present time there is — available to the Department of 
Commerce to impose civil penalties upon air carriers and others for 
violations of the safety regulations. The Board wishes to extend 
that to include violations of the economic regulations. We would 
recommend that the committee not adopt that recommendation because 
at the present time the Board has available to it two methods of im- 
posing penalties on carriers for violations of those regulations. One 
of them is with respect to their certificates of convenience and neces- 
sity. If they violate the law those are subject to revocation after 
notice. In addition, there are criminal penalties for violation of the 
economic provisions of the act and the economic regulations. We 
believe that is enough and we do not agree to the imposition of civil 
penalties for an additional reason. That is, that it can be used as 
an almost constant harassment of the carriers. If you get your 
reports in late or it is said that you have, or they are not in the form 
prescribed, a penalty of $100 or $50 can be assessed against you. If 
you feel it is not warranted then you have to examine the question 
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as to whether you had not just better pay it without litigating it 
because the expense of litigating it is larger than the penalty. So 
that you are subject to a constant harassment in the case of that type 
of penalty and for that reason we believe that it would be unwise to 
adopt it. 

Another proposal or rather series of proposals, which at this point I 
would have to deal with in general terms, are those made by the De- 
partment of the Air Force. “They made a large number of proposals, 
many of which deal with the provisions of the statute dealing with 
air traffic rules. 

We are in opposition to many of the Air Force or Department of 
Defense recommendations because it sems to us they tend in the direc- 
tion of giving the Air Force too great a freedom to operate in the 
air space without compliance with the civil rules that apply in the 
air space. We feel that all users of the air space must operate under 
the same rules and under the same laws. 

There are emergency circumstances which are taken care of in 
those rules in which military aircraft must conduct operations that 
no civil aircraft would be permitted to do, but those are the exceptional 
cases and they can be taken care of under the regulations so as to 
permit the military aircraft to deal with their problems. But we 
would have to de al w ith in general terms, are those made by the De- 
tary agencies were given carte blanche to operate with their own 
rules with respect to air traffic in view of the fact that those rules 
must apply to everyone in the air space in order to maintain the 
highest level of safety. 


The provisions which caused this comment to arise are very detailed 
ones and it would just be unduly lengthly to spell them out in detail 
and if it is agreeable to the committe, I would like to submit, at this 
point, a memorandum which details each one of those and expresses 
our opinion in detail on them. 

Mr. Harris. Very well. You may have that permission. 

(The memorandum referred to follows :) 


COMMENTS ON AMENDMENTS PROPOSED BY THE DEPARTMENT OF DEFENSE 


The Department of Defense has submitted a number of proposed amendments 
to the bills, which are set forth in detail in a letter from the Hon. Dudley C. 
Sharp, Assistant Secretary of the Air Force, dated January 18, 1956. We shall 
number our comments to correspond with numbered pargaraphs in Mr. Sharp's 
letter. 

1. (b) Amendment of definition of “airport.”—The Department of Defense 
proposes to amend the definition of the term “airport” as it appears in the act 
to exclude military air bases and those portions of “joint use” airports under 
the jurisdiction of a military department. It is said that this proposed amend- 
ment is made necessary by the provisions in the bill which would substitute for 
the term “air commerce” in the present act, the broader term “air navigation.” 
Mr. Sharp refers to a number of sections in the act in which this substitution 
would be made, most of which, however, have no substantive application to 
airports. But we recognize that at least in the case of section 610 (a) (5), the 
insertion of the broader term “air navigation” might create a problem with re- 
spect to the movement of aircraft on military air bases. For that reason we are 
inclined to agree that some clarification may be needed. 

The technique suggested by the Department of Defense for meeting the problem 
appears to be appropriate, with one exception. While Mr. Sharp’s letter states 
that the proposal is carefully designed not to exclude “joint use” airports, we 
are not sure that the language of the amendment as proposed would accomplish 
that purpose. It is our understanding that, at least at times in the past, the 
military services have employed leases covering “joint use” airports, under 
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the terms of which the entire airport is leased to the military service, but specify- 
ing that with respect to some portions of the airport, its rights as lessee were 
exclusive, whereas with respect to other portions, its rights as lessee were not 
exclusive. If that type of arrangement were to be used in the future, there 
would be some basis for a claim by the military that it had “jurisdiction, 
custody, or control” of the entire airport, even though its rights with respect 
to portions of it were not exclusive. In order to insure that the exclusion from 
the definition is limited to the situations intended, we believe that the word 
“exclusive” should be inserted ahead of the word “jurisdiction” in the draft 
amendment suggested in Mr. Sharp’s letter. 

2. Amendments to sections 301, 302, 303, 305, and 307.—The “problem” to which 
this paragraph of Mr. Sharp’s letter is addressed is not one which would be 
created by the bills, but is one which exists under the present act, if it exists 
at all. In general, what the Department of Defense asks is that the authority 
of the Administrator of Civil Aeronautics with respect to the creation of a 
system of air navigation and air traffic control be limited to a civil system, in 
order, according to the letter, “to make it clear that the act does not intend to 
give a civil agency the statutory authority to interfere in purely military avia- 
tion matters.” This, we believe, is a wholly unwarranted proposal and one 
which could completely reverse the policy which both the Government and the 
industry have been endeavoring for years to carry out. All efforts since the 
war have been directed to the development of a system of air navigation and 
traffic control which would be a “common system”, designed to meet the needs 
of both civil and military aviation. Vigorous efforts and enormous expenditures 
of time and money have been committed to that program. What the Department 
of Defense now seems to be proposing is that that objective be abandoned and that 
the system to be created and administered under the Civil Aeronautics Act be 
strictly a civil system, leaving to the military the freedom to proceed as they 
see fit within the limits of such authority and appropriations as they are able to 
obtain from the Congress. 

In recent years, there have been an increasing number of signs that “cracks” 
were developing in the common system. There have been cases where, perhaps 
because of lack of appropriations or for other reasons, the CAA has not provided 
facilities or personnel for traffic-control purposes and the military services have 
established their own facilities or have provided the traffic control. Rather 
than to permit such cracks to widen into a complete separation of the civil and 
military air navigation and traffic control systems—which seems to be the ulti- 
mate objective of the Defense Department prdéposal—we believe that steps 
should be taken in the opposite direction and that the responsibility for provid- 
ing a truly common civil-military system should be clearly fixed by statute. 
We should propose that the responsibility for providing a common system of air 
navigation and traffic control be clearly assigned by statute to the Administrator 
of Civil Aeronautics. In order to accomplish that, we suggest that section 302 
(a) of the Civil Aeronautics Act be amended to read as follows: 

“The Administrator is authorized and directed to designate and establish such 
Federal airways as may be required in the public interest. The Administrator 
is authorized and directed, within the limits of available appropriations made by 
the Congress, to provide a common civil/military system of air navigation and 
traffic control (1) by acquiring, establishing, and improving air-navigation 
facilities wherever necessary; (2) by operating and maintaining such air-navi- 
gation facilities; (3) by arranging for publication of aeronautical maps and 
charts necessary for the safe and efficient movement of aircraft in air naviga- 
tion utilizing the facilities and assistance of existing agencies of the Govern- 
ment so far as practicable; and (4) by providing necessary regulations, proce- 
dures, facilities, and personnel for the air traffic control service. In exercising 
the authority granted in this subsection, the Administrator shall give full con- 
sideration to the requirements of national defense.” 

To accept the Department of Defense proposal on this point would be as 
unfortunate as to consider building a duplicate system of highways, one to be 
used by civilian vehicles, the other by military vehicles, and then, in addition, 
to provide separate sets of rules to be observed by civil and military traffic at 
intersections. It would be hard to conceive of a more backward step, as far 
as aviation safety is concerned. 

3. Amendment to proposed new section 450 (e).—The Department of Defense 
proposes to add a sentence to the new section 450 (e) which would have the effect 
of granting to every licensed air contractor authority to serve any department 
or agency of the United States Government “without regard to the geographical 
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or other limitations” contained in its license. Thus, every contract carrier by 
air, which succeeded in obtaining a license to operate as such under the Civil 
Aeronautics Act, would aequire under this proposal the additional statutory 
right to serve the United States Government, regardless of the restrictions upon 
its license to operate. 

We regard this proposal as clearly unwarranted. Service for the United States 
Government is a conspicuous example of the type of contract-carrier operation 
which might be authorized under the new air-contract-service title which would 
be added to the act under the bills. The number of carriers to be authorized 
to perform such service, the restrictions under which they would be authorized 
to perform such service, and the geographical areas in which they would be 
permitted to operate are examples of the types of regulatory questions which 
would be presented to the Board if the new contract-carrier title became law. 
This amendment, as proposed by the Department of Defense, would throw that 
particular market open to every contract carrier, regardless of the scope of his 
authorization and regardless of any determination which the Board might make 
on the regulatory questions presented. Moreover, the effect of the additional 
authority would be to convert many, if not all, contract carriers by air into 
common carriers. 

It is possible that in making the proposal the Department of Defense was think- 
ing only of times of national emergency. Under such circumstances, we recog- 
nize that many exceptions have to be made in the regulatory setup and that the 
national resources have to be marshaled for use in meeting the emergency. It 
is because of the need for such special consideration that so much time and 
effort have been devoted to the preparation of mobilization plans for the air 
transport industry. We can see no need for a special provision of this type, 
dealing with only one group of carriers by air, even if the provision were to 
be amended so as to apply only in times of emergency. Problems of wartime 
mobilization and service should not be dealt with piecemeal by such provisions 
as this. Again, however, it must be emphasized that the proposal is not so 
limited, but purports to apply under peacetime as well as wartime conditions. 

4. Amendment relating to classified contracts.—We should not have supposed 
that the amendment proposed by the Department of Defense was necessary to 
protect the security status of classified contracts with air contractors. If it is 
necessary, however, we can see no objection to it. 

5. Amendment to proposed new section 452.—It is proposed to add a new sub- 
section (e) to section 452 (relating to the filing of contracts and sched- 
ules of air contractors), consisting of 2 paragraphs. We do not understand, 
either what the purpose of the first paragraph is, or what its effect would be. 
It appears to be directed to a problem which could be adequately handled under 
the last sentence of section 452 (d), as contained in the bills. 

The second paragraph of the Defense Department proposal, in our judgment, 
creates a great many more problems than it solves. The purpose stated in Mr. 
Sharp’s letter is “to insure that the Government will not be prohibited from 
renegotiating rates and charges contained in military contracts.” If the provi- 
sion proposed by the Defense Department is intended to permit renegotiation 
of all rates charged for the handling of Government traffic, it is clearly bad and 
should be rejected out of hand. If, on the other hand, it is intended to permit 
renegotiation only in certain types of cases and under certain circumstances, 
it does no more than to pose the problem; it does not settle it. 

In connection with the question whether transportation rates on Government 
traffic should be subject to renegotiation, it must be borne in mind that there are 
at least two general types of situations which should be considered separately. 
One is the case where the Government traffic moves at tariff rates, which are 
subject to regulation under the usual! standards and according to the usual pro- 
cedures. In such a case, there is simply no justification for suggesting that those 
rates should be subject to renegotiation when used by the Government. To per- 
mit renegotiation would create the very type of discrimination which the whole 
system of rate regulation was designed to avoid. 

The second type of case is the one where the service involved is performed 
under rates which are not published in tariffs and are not otherwise subject 
to the usual regulatory controls. Contracts for special services in emergency situ- 
ations might be an example of that type of case. In such cases, there may be 
some justification for renegotiation, as in the case of general procurement con- 
tracts entered into with other than public-utility-type industries. 

It must be remembered also that the two types of situations just described are 
at opposite ends of the spectrum, and that there will be innumerable situations 
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in between which resemble one or both in some respects, but may be unique in 
others. 

We do not believe that this is the time, or that the Civil Aeronautics Act 
is the place, to attempt to dispose of the very complicated questions which can 
arise in connection with the possible renegotiation of contracts for air carriage. 
The general question as to when contracts with the Government should be rene- 
gotiable, and the more detailed questions as to what types of contracts should 
be renegotiable, have proved to be highly troublesome and have resulted in the 
enactment of separate renegotiation acts, with numerous exemptions, some of 
which deal with contracts with public-utility-type concerns. We believe that 
problems such as that raised by the Defense Department in this proposal should 
be handled as part of the general problem of renegotiation of Government con- 
tracts and should not be injected into the consideration of these bills. Accord- 
ingly, we should be strenuously opposed to the second paragraph of the Defense 
Department amendment. 

6. Amendments to section 601 of the act——The proposal here is that excep- 
tions be added in paragraphs (1), (2), (3), (4), and (6) of section 601 (a) of 
the act so that the references to aircraft, aircraft engines, etc., do not include 
military equipment. It is stated in Mr. Sharp’s letter that the problem results 
from the substitution of the term “air navigation” for the term “air commerce” 
under the bills. It is our impression, however, that the problem, if there is one, 
exists under the present act and would not be created by the change from “air 
commerce” to “air navigation.” Consequently, unless problems have arisen 
under the present act of which we are unaware, we see no necessity for the 
amendments proposed. 

7. (a) Proposed addition of new paragraph (2) to section 610 (b) of the act.— 
The Department of Defense proposes to add a new paragraph (2) to section 
610 (b) of the act to permit personnel at military bases to make emergency re- 
pairs on civil aircraft where licensed airmen are not available to perform such 
work. Our information is that the problem to which this amendment is directed 
has arisen in isolated cases. We believe, however, that the language proposed 
by the Defense Department goes considerably beyond the problem to which it 
is directed. We should suggest, therefore, that the language be revised to read 
as follows: 

“The provisions of paragraphs (2) and (3) of subsection (a) of this section 
shall not apply with respect to the services of military or civilian employees 
of the United States Department of Defense, rendered in the performance of their 
official duties, in connection with the inspection, maintenance, overhauling, or 
repair of civil aircraft, aircraft engines, propellers, or appliances.” 

7. (0) Proposed addition of new paragraph (38) to section 610 (b) of the 
oct.—It is proposed to add a new paragraph (3) to section 610 (b) of the act 
which would permit military personnel to exempt themselves from the rules 
and regulations promulgated under the Civil Aeronautics Act simply by giving 
notice to a local CAA representative. 

At the present time and for some years past, the only portion of the safety 
rules and regulations promulgated under the Civil Aeronautics Act which affect 
the operation of military aircraft are the so-called air traffic rules in part 60 
of the Civil Air Regulations. Those are the “rules of the road” which must 
be observed by all users of the airspace in exactly the same way that military 
vehicles must observe the traffic laws in using the highways. However, provi- 
sion is made in the regulations to exempt military operations from the rules 
“when appropriate military authority determines that noncompliance * * * is 
required and prior notice thereof is given to the Administrator.” This exemp- 
tion provision has been utilized by the military in cases where large-scale mili- 
tary maneuvers were being conducted in an area, or where a “fly-by” was being 
conducted by military aircraft. Whenever such notice is given, the practical 
effect is to block out the airspace involved and to bar all civil aircraft from the 
area. 

There have been cases where this exemption provision has not operated en- 
tirely satisfactorily. On occasion, the notice given by the military authorities 
has been too late to permit adequate notification to other users of the airspace. 
On oceasion, local military commanders have undertaken to preempt blocks of 
airspace for purposes which were at least questionable. However, discussions 
between military and civil aviation representatives have resulted in an arrange- 
ment which, so far as we know, is currently working satisfactorily. Decisions 
to give such notices are now made by appropriate military authorities in Wash- 
ington and the notices are normally given sufficiently in advance to permit the 
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Administrator to see that appropriate notification is given, not only to CAA 
personnel but to other civil aviation interests which might be endangered by 
lack of notification. 

The second paragraph of the amendment proposed by the Department of De- 
fense would completely upset this arrangement and would at least permit actions 
by the military which could be most detrimental to aviation safety. Under the 
proposed paragraph 610 (b) (3) b, notice could presumably be given by any mili- 
tary personnel, including individual pilots, and could be given to any local CAA 
representative. To give military personnel such a privilege would be at least 
as dangerous as to give the driver of a military motor vehicle the right to 
announce at any time that he no longer proposed to observe the traffic rules on 
the highway. By giving separate notices to local CAA representatives in various 
areas, it would be possible for the military, in effect, to block out major air- 
Ways and enormous blocks of airspace throughout the country. Civil aircraft 
would then operate in those areas at their own risk. There could be no assur- 
ance that the local CAA people would receive the notice in sufficient time to 
provide adequate notification to others, or that the notices could be coordinated 
in such a way as to effect adequate notification. 

It seems to us that if the military finds the present arrangement unsatisfactory 
and has suggestions for changing it which are not overly detrimental to avia- 
tion safety, they have ample opportunity to request changes in the Civil Air 
Regulations from the Civil Aeronautics Board. We can see no justification for 
asking Congress to grant such a broad-scale and dangerous type of exemption 
as is involved in this proposal. 

8. Amendment to section 1002 (h). This proposal, as we understand it, is 
part of the proposal relating to renegotiation of contracts which was discussed 
above in connection with the second part of the amendment proposed in para- 
graph 5. The comments made there are equally applicable to this amendment. 

9. Repeal of section 5 (f) of the Air Commerce Act of 1926.—The Department 
of Defense objects to the provision in both bills which would repeal section 5 (f) 
of the Air Commerce Act of 1926. That section of the Air Commerce Act 
authorizes the designation of military airways, separate from the civil airways 
designated under the Civil Aeronautics Act. It seems obvious that no truly 
common system of air navigation and traffic control can ever be created and 
maintained if the military agencies have, and exercise, the authority to main- 
tain a separate system of airways. Repeal of section 5 (f) of the Air Commerce 
Act is, therefore, a necessary step in the program to establish a common system 
of air navigation and traffic control, and we heartily endorse the provision in 
both bills which would effect that repeal. 

Mr. Treron. Another pee is the recommendation made to this 
committee by the Air Line Dispatchers Association which, if ac- 
cepted, would amend the Railway Labor Act so that its provisions 
would apply to employees of airlines based outside the United States. 
At the present time the Mediation Board has held, and it has been 
affirmed by the courts, that the Railway Labor Act and all of its pro- 
visions do not apply to employees located outside the United States. 
‘the Air Line Dispatchers Association has recommended an amend- 
ment to see to it that it did apply outside the United States. 

We wish to urge the committee ~~ strongly not to adopt that rec- 
ommendation because we think it would be completely unworkable and 
would get not only the carriers, but the foreign-based employees in 
more difficulty than it would do them good. There are labor laws in 
almost every country into which we operate. Those labor laws apply 
to people working there and if we have one of our labor laws which 
purports to operate in a foreign country, we may well put both the 
airline and the employees in a conflicting position. I think there also 
are constitutional doubts as to whether the Congress, in this type of 
instance, can extend its power into a foreign country with respect 
to people located there. ; 

An amendment has also been proposed to provide for the certifica- 
tion of flight attendants. 
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Mr. Hatz. For what? 

Mr. Tireron. Provision for issuance of certificates to flight attend- 
ants, stewardesses, the stewards. Flight attendants, stewardesses, 
and stewards who, ‘under this proposal, would receive a certificate like 
a mechanic’s certificate or pilot’s certificate or dispatcher’s certificate. 
They would get a flight attendant’s certificate. 

We believe that such certification is completely unnecessary. They 
are not technical employees of the airlines. I need not describe the 
duties of flight attendants because this committee, I am very happy to 

say, are very consistent air travelers and know exactly the functions 
of those employees. 

Mr. Hare. Do not those hostesses have to be technically beautiful ? 

Mr. Tipton. I do not believe that is to be the basis of the certifica- 
tion. There might be some justification for it. That would require a 
beauty contest in each case before a certificate was issued. We think 
that that would be a completely unjustified imposition, not only on 
the Government that would have to issue these certificates, but also 
upon the carriers that would have to take part in the administration 
of it. 

The Air Line Pilot’s Association recommended to your committee 
that the civil aviation agencies of the Government be elaborately 
reorganized : the creation of a new Board independent of the Depart- 
ment of Commerce, with the Civil Aeronautics Administration a part 
of it; the establishment of an Air Safety Board of several members, 
I believe five, which would devote itself entirely to the investigation 
of accidents. 

We strongly recommend, as we have recommended before, not only 
to this committee but also to the corresponding committee in the 
Senate, that reorganization of that character not be undertaken be- 
cause our present organization is working reasonably well. While ob- 
viously we often complain, as 1 have complained to some extent this 
morning, as to what those agencies do, those are the normal conflicts 
that develop between a regulated industry and its regulator. 

I do not think it will make a bit of difference to try to reorganize 
that agency. If it were reorganized, it’ would take 6 or 8 months 
to get—I am sure longer than that—to get the reorganized agency 
on its feet so that it was beginning to administer the statute again 
because 1 of the difficulties with reor ganization is for 6 months or a 
year after reorganization more attention is given to preparation of 
organization charts than is given to the performance of the work. 
Consequently we would hope that the committee would be fully con- 
vinced of the need for anything like this before agreeing to it. 

Mr. Harris. Have you testified recently before the committee in 
the other body on the advisability of making the CAA an independent 
agency ¢ 

Mr. Treron. We have not testified as yet, Mr. Harris. 

Mr. Harris. Have you considered it to the point that you have come 
to any conclusion on it / 

Mr. Tipron. Our recommendation with respect to that proposal is 
much like the one I just finished with respect to the more elaborate 
proposal made by the pilots. We think that there would be no justi- 
fication for withdrawing the Department of Commerce from it, or 
rather withdrawing the Civil Aeronautics Administration from the 
Department of Commerce. Two basic reasons I could state briefly. 
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One, that we feel it is important under present conditions that civil 
aviation have Cabinet representation. Because of the tremendously 
important air traffic control—air navigation facilities problems, which 
are absolutely crucial to the development of our industry, those ques- 
tion should be considered and are considered at a Cabinet level and we 
want civil aviation represented there. 

Second, our second major point on it is much the same as I men- 
tioned before, that in the case of a reorganization even of that kind, 
you have to go through a process of organization chart-drawing and 
internal reorganization which takes time that should better be de- 
voted to dealing with the crucial problems the CAA has to deal with. 

Mr. Worverton. Do you think there is a distinct difference be- 
tween the ICC and the CAB? 

Mr. Treron. I do not believe that there is a fundamental difference 
between the ICC and the CAB. I do think there is a fundamental 
difference between the ICC and the Civil Aeronautics Administration, 
the CAA. The CAB, as you know, while it is within the Department 
of Commerce, performs its functions independently as does the Inter- 
state Commerce Commission. My comments with respect to, in an- 
swer to Mr. Harris’ question, dealt with the Civil Aeronautics Ad- 
ministration which builds and operates the airways. It did not deal 
with the CAB. If the same question were put with respect to the 
CAB, the answer might not be the same. 

As a final point I would like to comment upon the testimony of Mr. 
Fischgrund, representing North American Airlines. While I was 
not able to hear that testimony, I have read a good bit of it and I think 
it is important that the committee recognize certain characteristics 
of that presentation. First, it is necessary to recognize that after a 
very extensive hearing which lasted—hearing and other procedures— 
which lasted over several years, the Civil Aeronautics Board found on 
the evidence that this company had been engaging in a willful viola- 
tion of the Civil Aeronautics Act of 1938 over an extensive period. 
The violation related to one of the fundamental provisions of the 
Civil Aeronautics Act and that is the one which requires a certificate 
of convenience and necessity before scheduled air transport operations 
are conducted. 

That, we think, is important. Mr. Fischgrund seemed to attempt 
to justify their activity over those years on the basis that they had 
contributed greatly to the development of air transportation. I would 
like to say to the committee that based on some familiarity with the 
record of the company, I say the North American group has con- 
tributed nothing to air transportation; nothing. I will say why I 
think so. 

The company took airplanes which had been developed by the cer- 
tificated airlines and the airplane manufacturers; they operated over 
airways which had been developed and built in cooperation between 
the certificated airlines and the Government. They adopted a trans- 
portation theory that is an old as the stage coach on which to base 
their operation, and that is the theory that says if you can specialize 
in the long hauls and handle nothing but high volumes, you can con- 
duct a transportation service at cheap rates and make money. There 
is no pioneering involved in determining that theory. Any transpor- 
tation man knows that that is right. 
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With this combination the company has operated successfully from 
a financial standpoint, though in violation of the law for some years, 
and while there was much said in the testimony here the other day in 
support of the “firsts” that North American could claim, those “firsts” 
are all debatable and for the most part insignificant. 

Basically, their operation has been conducted, as I have said, with 
well-established airplanes, well-established airways, and a transpor- 
tation theory that’s as old as transportation. 

Possibly I went too strongly when I said that the company had 
contributed nothing. They have contributed one thing which is really 
quite a serious thing. They demonstrated and I find the figures to 
support this in Mr. Fischgrund’s testimony—they started out with 
$50,000, they now have a net worth of $7 million. During that time 
they spent $400,000 in defending themselves against the charges the 
Civil Aeronautics Board sought to make against them. 

Thus, with a start of $50,000 you can run that up to $7 million and 
only spend $400,000 defending yourself. 

I hope in this heavily regulated industry, an industry regulated 
from both a safety and economic standpoint, that that example which 
they surely have contributed, does not become widely accepted. 

That concludes my statement, Mr. Chairman. I should at this 
point present for the record, also, a document that I undertook to 
present when I was here the day before yesterday. I was asked to 
furnish for the record the list of countries with whom we have bi- 
lateral agreements, broken down between those which have the Ber- 
muda rate provisions and those which do not. 

I have this document and I will present it for the record at this 
time. 


Mr. Harris. Very well, it will be received. 
(Information referred to follows :) 


AIR TRANSPORT ASSOCIATION, 
Washington, D. C., March 2, 1956. 
Hon. OREN HARRIS, 
Chairman, Transportation Subcommittee 
of the House Interstate and Foreign Commerce Committee, 
United States House of Representatives, Washington, D. C. 

Dear Mr. Harris: During my testimony on H. R. 4668 and H. R. 4677 before 
your committee on February 29, 1956, I was asked to submit to the Committee a 
list of those countries with whom the United States has bilateral air transport 
agreements which include the Bermuda rate provisions and also a list of the 
countries with whom the United States has bilateral air transport agreements 
which do not include the Bermuda rate provisions. 

3ased in part on information furnished us by the staff of the Civil Aeronautics 
Board and in part on our own checking, the following are the two lists: 


COUNTRIES WITH WHOM UNITED STATES HAS BILATERAL AIR TRANSPORT AGREEMENTS 
WHICH INCLUDE BERMUDA RATE PROVISIONS 


Australia Finland Norway 

Belgium France Spain 

Brazil Germany Sweden 

Canada India Switzerland 
Chile Israel United Kingdom 
China Italy Venezuela 

Cuba Japan Pakistan 
Denmark New Zealand 


76975—56——-34 
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COUNTRIES WITH WHOM UNITED STATES HAS BILATERAL AIR TRANSPORT AGREEMENTS 
WHICH DO NOT INCLUDE BERMUDA RATE PROVISIONS 


Austria Ireland Portugal 

Burma Greece Peru 

Colombia Korea Thailand or Siam 
Dominican Republic Yugoslavia Syria 

Ecuador Lebanon Uruguay 

Kgypt Panama Union of South Africa 
Czechoslovakia Paraguay 

Iceland Philippines 

I informed the committee during my testimony that there were 22 bilaterals 
of each type. It appears from the further check made that the number is 23 
of each type. 

Cordially, 
S. G, Tipton, President. 

Mr. Harris. I believe you said that concluded your statement ¢ 

Mr. Trpron. Yes, sir. 

Mr. Harris. Since you concluded with a statement regarding the 
testimony of the North American Airlines, I recall very well that 
Mr. Fischgrund testified before this committee rather extensively ; 
in fact we had him and his associates before the committee for 2 days, 
in an effort to go into that problem as thoroughly as we felt we could 
in meeting the responsibility of this committee. 

As I ree: call, Mr. Pi ischgrund said to this committee during the course 
of his testimony that the Civil Aeronautics Board, would only be 
satisfied with his company’s death. 

I believe he said that you have steadily and relentlessly and ruth- 
lessly dedicated yourself to banning the company from the sky. He 
seems to have taken the position ‘that you have—and the CAB— 
devoted your time and in fact yourselves to the elimination of their 
activity. In fact, I believe he said that Senator Sparkman had ac- 
cused the Board of strangulation by regulation. I mention that to 
see if you had any further comment ‘regarding the accusation. 

Mr. Treron. Yes; I would have a comment with respect to that 
accusation. 

The air transport industry that I represent has not dedicated itself 
to putting North American out of business. The Civil Aeronautics 
Board has done what I believe the Congress would expect the Civil 
Aeronautics Board to do. The Congress passed the statute. It is 
being violated in a fashion which the evidence showed after long 
hearings was willful. The violation was of one of the fundamental 
provisions of the Civil Aeronautics Act. The Board proposed, as 
they should—as I would expect them to do with respect to anybody 
L represent—to enforce the statute. 

When the Board is enforcing the statute, in my opinion they cannot 
be subject to criticism. 

Mr. Harris. Well, in view of the fact that there has been such 
controversy over a long period of time which culminated in the de- 
cision of the Board which is now on appeal, and in view of the activi- 
ties of representatives of the North American Airlines, particularly 
their president and attorney, I think it is important that we explore 
the possibilities to determine if there has been anything done on the 
part of someone else that has brought on this difficulty of the com- 
pany, or whether or not it has been the activities of the company and 
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their own actions that have brought about the present dilemma of 
that organization. 

Now } you mentioned something about the contributions the company 
had made or had not made to the development of aviation. Mr. 
Fischgrund did claim a great deal of credit before the committee. In 

fact, he was rather emphatic as to their actions in originating and 
pioneering aircoach traffic. 

Now, do you know of any routes and cities where aircoach service 
is provided by scheduled airlines and whether or not the nonskeds 
have flown those routes ? 

Mr. Tieton. The present situation with respect to the provision 
of coach service is this: The certifics 
regular, coach service—to 60 points in the United States. The non- 
scheduled airlines that have specialized in providing coach service 
serve regularly a maximum of 10. So that the scheduled certificated 
airlines have gone far beyond the points at which they encounter 
competition from—— 

Mr. Harr. Repeat that, please. 

Mr. Tipron. Certificated airlines serve 60. They serve 600 points, 
but they provide coach service. 

Mr. Hatz. Coach service ? 

Mr. Treron. Coach service, to 60 points. 

Mr. Harz. The nonscheduled to 10? 

Mr. Tieton. While the nonscheduled airlines provide similar coach 
service to 10. That, it seems to me, completely disproves any notion 
that the scheduled airlines must be forced into coach service. 

Mr. Harris. This is a pretty important problem from the stand- 
oint of service as well as competition. Did the scheduled airlines 
inaugurate these routes to these 60 cities themselves ? 

Mr. Trpron. They inaugurated those routes themselves at a very 
early time. It was very early in this business, probably 1946 or 1947 
and 1948. There was a great deal of reluctance on the part of the 
Civil Aeronautics Board to authorize the scheduled airlines to reduce 
their rates sufficiently to provide coach service. The Board’s concern 
arose out of the necessity which 1 is imposed by statute and certificate 
on the scheduled airline of serving a large number of very small points 
on which they lose money. 

The reason the Board was cautious was that they did not want 
to get in a position where, by sharply reducing the rates over the 
larger volume routes it might at a later time be necessary to increase 
the rates to the smaller towns. 

Consequently the Board proceeded cautiously and the certificated 
airlines were limited at an early stage to the provision of night coach 
service at inconvenient hours, generally based on the repositioning of 
equipment so that it would not in any respect divert traffic from their 
first-class service. 

Ultimately the Board reached the conclusion that coach rates could 
be charged by the certificated airlines at which time the volume of 
coach service on the certificated airlines rose sharply until in the case 
of some companies 50 percent of their total traffic is moving under 
coach rates. 

Mr. Harris. He made a claim that their coach service was a measur- 
ing stick for rates. Now, from the experience of your industry would 
you say that would be a correct statement of fact? 
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Mr. Treron. An operator conducting an operation like North Ameri- 
can’s cannot be a yardstick for a certificated operation for this reason: 
Any certificated airline, no matter how big or how small, has a com- 
plete route pattern which includes not only very long hauls over high- 
volume routes: New York-Chicago, Chicago-Los Angeles, New York- 
Miami. They have those, some of them. In addition, they are re- 
quired to serve a large variety of small towns, relatively small towns, 
where the traffic is light, where often the stops there result in their 
losing money. 

That is a basic characteristic, actually, of any common carrier sys- 
tem, and it is a basic characteristic of a scheduled air transport 
operation. 

You cannot compare that kind of an operation with one which is 
conducted completely without any obligation to serve anybody and 
which can be conducted only with respect to the high-volume routes. 
For example, the last time I checked the figures, the average length 
of haul was something in the neighborhood, by North American, 1,650 
miles. That is the average distance they hauled each passenger. 

The average distance in the scheduled airlines system is something 
in the neighborhood of 475 or 500. 

The characteristics of those two operations are so completely dis- 
similar that North American could not possibly be a yardstick to 
determine whether another kind of carrier was doing a good job. 

Mr. Harris. He emphasized this fact: He called to our attention 
that the number of scheduled air carriers had been reduced over the 

yast several years. Have there been any great reductions in the num- 
bel of scheduled air carriers serving the public? 

Mr. Trrron. There has been a very substantial increase in the num- 
ber of scheduled air carriers serving the public. 

Mr. Harris. Since when? 

Mr. Trpron. Since 1938, since 1946, and the increase has come about 
in this way: 

The Board has certified several airfreight carriers that haul 
nothing but freight. They have certificated the entire local service 
airlines system, with which the committee is familiar; they have certifi- 
cated the helicopter operations which are running services in three 
of our cities; they extended into the international field, immediately 
after the war, a large number of carriers to conduct new services in 
that field. 

There is just no basis on which anybody can say that the number 
of nibeinaiel air carriers has been reduced. 

Let me emphasize the way in which Mr. Fischgrund has sought to 
convey the fact that the carriers are reduced. 

There is a classification of carriers well known to the committee 
called the domestic trunklines. He has said, and others have said, 
that there are less domestic trunklines in the business now than there 
were in 1938, and that is right. That is right to this extent: 

When in 1938 these adele domestic trunklines started, they were 
not as large as the local service airlines are right now. The Board 
has devoted its attention, and properly so, to building up the develop- 
ment of National, Braniff, Western, other carriers which in the begin- 
ning were small, in order to turn them into financially successful 
operations which could provide competition within the air transport 
industry. 
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But in connection with this question as to whether the carriers have 
been reduced, the number of carriers have been greatly increased, 
and competition in the business, therefore, has been increased likewise. 

Mr. Harris. I would like members of the committee to feel free to 
interrupt on any portion of this discussion. 

In view of the allegations that have been made and the contentions 
we have explored I thought this line was important. 

Mr. Wotverron. I think the chairman is conducting an examina- 
tion that is highly important and I think the witness has such broad 
experience it is well to have him before us answering these questions. 

Mr. Harris. I wanted the committee to know I was not trying to 
monopolize all of our time, but I wanted to bring to light, from the 
viewpoint of this witness, some of the problems presented to us by 
North American Airlines. 

You mentioned this morning the question of exemption. It was 
Mr. Fischgrund’s position that had it not been for the exemption 
provision that a certain service never would have been performed. 

He made quite a point of that contention, and he mentioned some 
examples. In fact, he brought up the application of his own company 
for service from New Y ork to Washington, as I recall it, where they 
requested an exemption which I believe the Board denied. I am not 
sure about that, but I believe that is what he said. Also he gave as an 
example a request for a flight across the North Atlantic. 

I wondered if you had knowledge of these particuluar incidents 
and whether you had any comment regarding the Board’s action 

Mr. Tieton. With respect to those two exemptions, while I am not 
familiar with them in detail, I am familiar with their general 
characteristics. 

Mr. Harris. He used an example on the broad question of the exemp- 
tion provision, which he contends that had it not been for that, a 
certain service never would have been performed. It is important 
on matter of policy regarding exemption. 

Mr. Treton. I understand your question now, Mr. Chairman. I 
must disagree again with Mr. Fischgrund on that, on whether the 
exemption provision has been essential to provide for important 
developments in the air transport industry. It just has not been 
important from that standpoint. 

You can take the case from the standpoint of a number of different 
developments—the development of cargo transportation, for example. 
In the case of cargo the already certificated airlines were in the cargo 
business in a large way for many years. They started their cargo 
service again as soon as they were able to restore their operations 
after the war. They have pressed it hard. They have pressed it as 
hard as anyone can press it in a difficult field of development. 

The Board, through the certification process, put in new freight 

carriers, all freight carriers. That they did. Since those carriers were 
certificated in accordance with the statute that is a characteristic of 
developments that can be had under the act. 

As far as the coach service, I have already discussed it. One thing 
T have not discussed in connection with coach service, however, is the 
international field in which the United States certificated carriers have 
taken the lead from the very beginning, without any nonscheduled 
competition or developmental work, so-called, at all. They have taken 
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the lead in providing coach service in the international field, many 
times against the opposition of very powerful Governments and their 
carriers. They have succeeded in providing it; so that when it comes 

to providing for leadership under the certification process, the cer- 

tificated airlines, whoever they may be, can be relied upon to do so 
just as well as those who operate under exemptions. 

As for the two exemptions mentioned, it was perfectly plain that 
the Civil Aeronautics Board could not issue exemptions for the type 
of service there proposed. It was a regularly scheduled operation of 
the normal sort between New York and Washington and between New 
York, as I recall it, and London. 

The statute, after all, is based upon issuing certificates for the type 
of operation, and it came as sort of a surprise to me that the North 
American people would have even thought that the Board had the 
legal power to issue such exemptions. 

Mr. Harris. In other words, do I understand you correctly to say 
that you do not feel that the exemption provision should supplant 
the certificate procedure ¢ 

Mr. Trpron. That is exactly right. We must have one or the other. 
If we are going to have the certificate procedure which this Commit- 
tee has written into the Civil Aeronautics Act, Motor Carrier Act, 
Water Carrier Act, with respect to the railroads as well—if we are 
going to have that, then we should have it, and it should be applied 
across the board. 

If, on the other hand, we are going to develop the air transport 
industry on the basis of so-called exemptions, then we should have 
that and we should lay aside the idea of having regulated competition 
in this business. 

We cannot have it both ways, because otherwise it places those car- 
riers that are certificated to cast ide a public service and are required 
to serve not only good points but bad ones, it places those carriers in 
a completely indefensible competitive position when they must com- 
pete against carriers operating under exemptions who have no public 
obligations. 

Mr. Harris. You mentioned a moment ago the international opera- 
tion as compared with the domestic operation. 

As I recall Mr. Fischgrund did make a great deal out of that. As 
I gather it from his position before this Committee, he felt that the 
international or overseas rates should be comparable to the domestic 

rates. 

Mr. Tieron. In that respect I think - reflects a complete unfamil- 
iarity with international operations. I don’t think they can be com- 
parable with the domestic ‘ates at the present time. 

Mr. Harris. Why 

Mr. Tirron. The reason for that is as follows: 

In the first place, the conduct of the international operations is » 
many respects considerably more expensive than the conduct of : 
domestic operation. 

You have in many instances to furnish your own air navigation 
facilities, in almost all instances airport charges are much higher, in 
all instances the staff of the carrier abroad must be considerably 
larger than a corresponding operation here because those staffs must 

take care not only of the sale of tickets but the handling of passengers 
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with respect to customs, immigration, a large variety of governmental 
procedures with which you gentlemen are undoubtedly excessively 
familiar, which requires a carrier to build up a larger staff. 

I should say, also, where you have extremely long hauls in the inter- 
national field the extent to which you can load the aircraft is affected 
the longer the haul is. For example, in the North Atlantic you can 
carry less passengers in the same airplane than in service across the 
United States where you have available stops just about any place 
you want to stop. 

There are a great number of those elements which make the service 
considerably more expensive; but another important element is this: 

That in the international field the United States’ flag air transport 
system as it is laid out has one of the characteristics that, affects the 
domestic service, only it affects it more 

One of our carriers, as you know, operates all the way around the 
world. Another operates all the way to India. Another carrier 
originates on the west coast and operates all the way to Tokyo and 
Manila. 

Those routes have their heavy volume points, like New York and 
London. You can be sure that is the one North American wanted. 
That is a very heavy volume route, and I believe it is the best in the 
world. 

If you only had to serve New York-London, you could undoubtedly 
get your rates down pretty sharply on that particular operation, be- 

cause you have nothing else to do. But when you go beyond London, 
then to Paris, which is still heavy, then to Rome, which is lighter, 
then to Cairo or Munich, or the other places, your loads drop off. 
The route gets thinner. Your operations get thinner. 

When you get all the way to India our operations are reduced to 
two schedules a week. 

When you have that light a volume of operations over which to 
— your costs, those costs per unit go up, and the rates neces- 
sary to support the entire operation also necessarily goes up. 

Mr. Harris. I hope you do not feel I have tr ied to impose on you 
by asking you all of these questions this morning, but it is quite an 
issue. I think policies are involved here. 

I know, as a matter of fact, that efforts are being made through 
other committees and in other places to try to resolve this question 
other than perhaps through the regulatory agency and through the 
courts. I think matters of policy are important. 

Mr. Dolliver ? 

Mr. Dotuiver. One question I would like to ask. 

Mr. Treron. Needless to say I regard this as a great privilege to 
speak to this committee and answer any questions that any member 
could ask me. 

Mr. Dottrver. As we know, the local airlines are in your associa- 
tion? 

Mr. Tipton. Yes, sir. 

Mr. Dotxiver. Can you give us any information as to what is tran- 
spiring in the development of local air service presently ? 

Mr. Treton. I cannot give that in terms of definite figures, but I 
can say this much about it: 

First, as far as the local airlines system as a whole is concerned, it 
has become increasingly plain that those carriers have made a place 
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for themselves, not only with the communities they serve, but as 
part of the air transport system of the United States as it fans out 
all over the country. They form an important part in bringing service 
to communities which otherwise would not have it. I think that is 
important, and it was finally buttoned down completely when you 
gentlemen reported out and passed the permanent certification bill. 
That made it a permanent part of the air transport system, one of 
which I am very proud. 

Second, as to their success financially, the traffic that they are mov- 
ing is increasing by leaps and bounds. 

Mr. Tieton. The traffic they are moving is increasing by leaps and 
bounds. On many of the local service carriers you have considerably 
higher percentage increases of growth than you have in any other 
part of the air-transport system. So there is another reflection of the 
extent to which they are becoming part of their communities and part 
of the air-transport system. 

The net effect of that is, of course, to improve their situation finan- 
cially and to reduce the amount of subsidy that they are going to 
require. I think we can look forward now to a constantly and I 
certainly hope this is the case, reducing level of subsidy as related to 
the amount of service provided. 

We have the equipment problem on the local service airlines which 
may be in the process of being licked. 

Mr. Dotiiver. Will “oe elaborate on that, please ¢ 

Mr. Tieron. The DC-3, as we all have to recognize, is a fine air- 
plane, and I for one like to ride in them, but they are not the most 
economical airplane for the local service ‘system. It is an expensive 
airplane in terms of cost for the maintenance of that type of service. 

The local service managements have been bending every effort to 
get an airplane developed for them. They have traveled abroad. 
Just recently one of the carriers, and I believe this still may be tenta- 
tive, but at least he has taken an option on the Fokker airplanes which 
look as if they might contribute a great deal toward improvement of 
local airline service and local service airline economy. 

Mr. Hate. Is that the Dutch plane? 

Mr. Tipton. Yes. 

Mr. Rogers. What length of hop do you have in mind? Mr. Hale 
asked about the operation of the DC-3 and you said it was not economi- 
cal for that ? 

Mr. Trpron. That is right. I didn’t have any particular length 
of haul in mind. 

Mr. Rogers. 100,300, somewhere in that range ? 

Mr. Treron. Actually the DC-3 which was devleoped back in 1936 
with respect to any length of haul is not as economical as airplanes 
which now can be built as a result of improvements in the art, whether 
it be 100 miles or 2,000 miles. 

Mr. Dotiiver. To get to another subject now, I take it from your 
comments about the certification of routes that. your organization is 
not in sympathy with the recent decision of the Civil Aeronautics 
Board allowing regular trips per month to some of the noncertificated 
airlines. Will you comment on that ? 

Mr. Tipton. We were not in sympathy with that order by the Board 
for several reasons, and I will state them briefly. 
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One, because such an exemption to provide scheduled service, 10 
round trips a month, is in our opinion not in accordance with the 
statute. Of course, on that issue many of the carriers are litigating 
the question in the District of Columbia Court of Appeals. 

Second, we believe that that places any of our carriers, whether 
they be large or small, in a very difficult position because of this— 
let me take some small ones and then some big ones. 

In the case of the local airlines, as Mr. Floberg pointed out, their 
systems are based on 1 or 2 good pairs of points. Sometimes those 
pairs of points are year-round and sometimes they are seasonal, such 
as from here to Atlantic City. 

Those high-volume “emne are what they live on because they have 
to support a very elaborate service to other points that are not so 
good. 
~ Those high-volume points are the ones which are duck soup for 
the noncertificated carrier who can run his 10 round trips a month 
back and forth. That is where you find a very definite competitive 
disadvantage and a very definite adverse effect upon the development 
of the local service carriers as a result of this order. 

Take the large carriers. In the case of the larger carriers who now 
operate between long-haul, high-volume points, they also have their 
responsibilities to serve the smaller places, and they also are subject 
to this type of competition which I have just described. 

The effect of it is they support their loss points with the high- 
volume operations. When that is taken away from them, the smaller 
places must get less service, or in some instances get subsidized serv- 
ice. It is just completely contrary to the concept of common-carrier 
service ond regulated competition that has gone all the way through 
the Civil Aeronautics Act and the Motor Carrier Act, as well as 
many of the utility statutes in which you take a utility and say “You 
can have a certificate to operate in this city and provide electric-light 
service. But if you do that you have to provide not only service 
downtown for the high-volume users but you have to provide it on 
the farm as well or out in the outlying areas where it is difficult.” 

This is a case where you would permit any other light plant to 
come in and start his operation only in the downtown area and leave 
the outlying points to the first one. 

It is not only wrong as a practical matter but it is wrong in 
principle. 

Mr. Dotiiver. You have taken the position, as I understand it, 
that the Civil Aeronautics Board will have no say about the inter- 
national rates, but that should be left to consideration and determina- 
tion by International Air Transport Association, which is the 
situation at present ? 

Mr. Tieton. Yes, sir. 

Mr. Dotuiver. What would be the effect, for example, of certifica- 
tion by the Civil Aeronautics Board of a new route across northern 
Canada from Europe and to the Far East? What effect would that 
have on the rate structure generally, both domestic and international ? 

Mr. Tieton. I think, Mr. Dolliver, that is as good an example of 
the worldwide character of air transporation and the difficulty of 
fixing international rates as could be presented, because the S. A. S., 
Scandinavian Airline, has been interested in operating a service pre- 
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sumably from Copenhagen, or some place of that sort, across Canada 
to Anchorage and thence to the Far Kast. 

Mr. Dotuiver. Can you tell the committee the present status of 
that application ¢ 

Mr. Treron. I don’t believe that has been granted. I know it 
has not been granted by our Government, but I do not know the 
present status of the negotiations. 

Mr. Harris. Which one is that? 

Mr. Dotirver. Scandinavian Air System across to Anchorage and 
the Far East. 

Mr. Harris. Yes. I would like to call the attention of the com- 
mittee to the fact that I had information that notwithstanding what 
was told us by members of the Board a few days ago when they were 
before us, the Board had already taken action as to the Scandinavian 
application for landing in Anchorage, or in Alaska. 

Mr. Doutxiver. That is why Imade the inquiry. I had some similar 
information, but I was not sure of it. 

Mr. Treron. I am not aware of that, Mr. Harris. I could not say 
one way or another. 

Mr. Dotuiver. As far as your information goes they have made the 
application and there it stands? 

Mr. Treron. That is right. As far as the effect on rates, the oper- 
ation by Anchorage to the Far E ast, of course, is in direct competition 
with rates from the European areas ‘and London via the United States 
to the Far East, and it is in all likelihood also in competition with 
rates the other way around from European areas. 

It is perfectly clear that it is directly competitive with our services 
which operate out of Seattle, operate out of Los Angeles, operate out 
of San Francisco, so that there you have an instance where if you 
would attempt to deal individu: ily with that SAS rate and change 
it in any respect, you break rates not only in that specific area but 
rates all the w ay down our coast as far as originations are concerned. 
You even affect in all probability the Seattle-Anchorage rate, so that 
it does tend to illustrate, I believe, how impossible it is for the Civil 
Aeronautics Board to attempt to regulate international rates unilater- 
ally through the use of the power that they have recommended here. 

Mr. Dotriver. Let us be a little more specific about this. For ex- 
ample, if this route were granted it would be in direct competition with 
the route not only from Europe via the United States to the Far East, 
but from Europe via the Near East and India; would it not? 

Mr. Tipron. Yes. The mileage differential I am not sure of but 
from a practical standpoint it would be in competition with that. I 
believe the mileage there is sufficiently close so that SAS could sell 
traffic around through Anchorage as well as other carriers could sell 
traffic around through India to the same point. I think that is right 

Mr. Dottiver. That is the impression I got and what I have heard 
about that proposed route. 

Let me ask you another question which involves the Scandinavian 
Air System. They inaugurated about a year ago the so-called polar 
flight from the west coast to Copenhagen and other European points. 
Has that route had any effect upon the rate structure of other inter- 
national carriers? 

Mr. Trrron. The rate on the polar route, so-called polar route, from 
Los Angeles to Europe, has been set by agreement in LATA, Inter- 
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national Air Transport Association, and the extent to which that has 
affected the rates coming from the west coast of the United States via, 
for example, New York, I am not familiar with that. I do not know 
whether it had the effect of pressing those rates down or whether it 
equalized with that combination rate that I described. I just don’t 
know the answer to that. It has affected the traffic. 

Mr. Dotutver. It has affected the traffic? 

Mr. Treron. Yes. 

Mr. Dotiiver. To what extent has it affected the traffic? 

Mr. Tieron. Transcontinental carriers estimate in the neighborhood 
of 2 or 3 million dollars worth of business annually. 

Mr. Hate. As a result of the Scandinavian route? 

Mr. Treron. That is right; as a result of the establishment of the 
polar routes. 

Mr. Dotuiver. You cannot tell us at this time whether there is a 
differential in the rate as between Los Angeles and Copenhagen 

Mr. Tieron. I would be sure there is no rate differential between 
the two because otherwise the rate via transcontinental carriers, if 
that were higher, they would be in a bad competitive position. I 
would be virtually sure that the rate has been equalized. 

Mr. Dottiver. That would be by virtue of agreement with the 
International Air Transport system / 

Mr. Treron. That is right. 

Mr. Mack. IATA agrees upon certain rates to be charged and 
some of the participating airlines endorse those rates. In the case of 
your tourist class, or air coach rate to Europe, are those rates agreed 
upon by IATA ? 

Mr. Trpron. Yes, sir. I should say, Mr. Mack, that the IATA 
rates are made by unanimous consent. You indicated it might be by 
most of them. It is unanimous. 

Mr. Mack. All of the participating carriers? 

Mr. Tipton. Yes; they must all agree to the particular rates estab- 
lished, and those agreements do cover tourist rates as well as first- 
class rates. 

Mr. Mack. To your knowledge are there any instances where the 
rates are different eastbound and westbound? Is there a differential 
between the rates charged for the eastbound flight and westbound 
flight ? 

Mr. Trpron. I don’t believe so but I cannot be positive about it. It 
would strike me as quite unusual if that were true. 

Mr. Mack. You have about 100 percent participation in IATA by 
all of the airlines doing business on an international basis; do you 
not ? 

Mr. Treron. I think virtually 100 percent. I believe there are 78 
carriers in IATA. 

Mr. Mack. Now to get back to the coach service in this country. Do 
you know of any instances where they charge a different rate for coach 
service in one direction than they do for the other direction? I have 
one in mind particularly and I don’t know whether they charge the 
same rate. In other words, in one direction the same flight is coach 
service and the other direction is first-class service ? 

Mr. Tieton. It might be a different class of service being provided 
but I do not think that if you had a coach service outbound and a 
coach service inbound the rate would be different. 





534 CIVIL AIR POLICY 


Mr. Mack. Take a case in the international route, then. In some 
instances one of the American carriers could charge for a first-class 
rate flight going to Europe, and then the same flight returning they 
could charge a coach rate; is that correct ? ‘ 

Mr. Treron. Yes. You could classify it as a first-class flight com- 
ing back and your service would be different. 

Mr. Macx. I misstated the question originally, then. I intended to 
ask if it was general practice to charge first-class rates in one direction 
and tourist rates in the other direction ? 

Mr. Treron. No, there is no established practice. The normal 
course would depend upon the placement of your equipment, as a 
matter of fact. 

Mr. Mack. You mentioned the placement of equipment. It seemed 
to me as though your placement of equipment would be merely for a 
particular route at a particular time of the year, and it would appear 
to me that your load in a year’s time would balance without so you 
would have the same number of passengers going in one direction as 
in the other direction; is that true? 

Mr. Treron. Over the year it probaly does balance out. I have no 
figures on that but I would judge on the same basis you are judging, 
since there is a good bit of tourist traffic and business traffic that is 
round trip, your flow over a year’s time would be about the same 
in both directions. 

However, of course, one difficulty with the international service is 
that people in one season of the year want to go in one direction and 
then in a later season of the year they all want to go in the other one. 

Mr. Mack. But you do not make a practice of changing the rates 
during the year? You do not make a practice of making them tourist 
flights in one direction, say in June, and in the other direction in 
October ? 

Mr. Trreron. I don’t think so. 

Mr. Mack. I had known about a flight going to the west coast from 
New York where in one direction throughout the year they charged 
a first-class rate on flight No. 1 and the return trip, flight No. 2, they 
charged coach fare. It was somewhat confusing to me. 

Mr. Trpron. I cannot comment intelligently on that. 

Mr. Mack. I am unable to say whether they are still carrying out 
that practice. 

Mr. Treron. One development which helps that problem a great 
deal, or two developments, are the expansion in the units of equipment 
available to our international as well as domestic carriers, and the 
other is the practice which is developing now to some extent of hav- 
ing both coach and first class on the same airplane. 

Mr. Mack. I wanted to ask about this one item because you made 
reference to it. I wanted to inquire as to specific objections you might 
have to issuing certificates to flight attendants. 

Mr. Tieron. Our objection is based on this: That it appears to us 
unnecessary to provide for the certification of flight attendants on the 
ground that they are not required to have the technical qualifications 
of the mechanic or the pilot or the dispatcher, those classifications of 
employees that we have long been accustomed to recognizing certifi- 
cates for. 

Second, in those classes of our personnel the turnover is extremely 
high and we have established extensive training programs for them 
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so that their competence to perform their task is assured, and there- 
fore we do not believe it is necessary to add the additional compli- 
cation of a certificate for flight attendants. 

Mr. Mack. I am aware of the problem involved, but I was motivated 
to make this suggestion because it seemed that the only requirement 
was based on the personal appearance of the flight attendant, and it 
seemed to me that they should have some vague understanding of 
their responsibilities, especially in the case of an emergency. I have 
had occasion to be on one flight during an emergency—I hope it 
doesn’t happen again—and I was somewhat shocked at the conduct 
of the crew, pilot and copilot as well as the flight attendant, and for 
that reason I felt it. would be wise to have some minimum require- 
ments, not especially a high standard. 

I realize they have a type of schooling for most of the flight attend- 
ants but not allof them. Some of the airlines today have a very short 
indoctrination period for the flight attendants, and then if they are 
called upon to use a flight attendant in the meantime they go out 
without even completing that indoctrination period because they are 
quite short of that type of personnel. 

I introduced this bill to explore the possibilities of at least having 
some bare minimum of requirements other than food during the 
flight. 

Mr. Treron. I was sorry to hear you say that in some instance the 
crew had not performed well in an emergency. I think generally our 
experience has been that all members of the crew have done extremely 
well in emergencies. I feel confident that the experience you had is 
an exceptional case, and I would say it did not justify setting up a 
system which inevitably would become elaborate for the certification 
of flight attendants. 

Mr. Mack. Off the record. 

(Discussion held off the record.) 

—— I realize that when you speak of the crew you speak of 
the pilot. 

Mr. Treron. Flight attendants as well. 

Mr. Mack. They are indoctrinated each year as to what to do in an 
emergency ¢ 

Mr. Tieton. Yes. The reason for that presumably is the very 
reason you addressed your remarks to. While they are not usually 
engaged in work relating to safety, on occasion they are, and, thank 
heaven, it is quite rare. But, nevertheless, the CAA in the interest of 
safety has required us to provide training programs and check their 
efficiency each year. 

Mr. Mack. I am interested in that phase of it as well as making 
this other requirement. I thought it was a good field to look into. 

One question following along the same line. I was unfortunately 
not able to be present for some of the testimony and I am not familiar 
with your feeling toward exemption of the mechanics as suggested in 
one of the bills we are considering. 

Mr. Tieton. We believe it would be a wise thing to give the Civil 
Aeronautics Board the power to permit mechanics at an airlines main- 
tenance base to serve without mechanics’ certificates, as has been pro- 
posed with respect to repair stations, for example. We feel that is 
completely consistent with safety because the entire maintenance base, 
and all the procedures, are strictly regulated by the CAA and there- 
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fore it is not necessary to take this additional step to require certifi- 
cates for the mechanics. 

We also think that the Board should be left with the power to deter- 
mine when that is essential. You might have instances on an airline, 
for example, line mechanics, where he worked by himself, in effect, 
where they surely would not eliminate the requirement for a certificate. 

But in a big maintenance base where you have your mechanics 
broken down to those experts on propellers, those experts on radio, 
those experts on cylinder heads, even, it is not necessary to require 
certificates for them. 

Mr. Mack. Normally these individuals could comply with the bare 
minimums for your certificates. 

Mr. Tieron. At the present time those mechanics in the specialized 
jobs in the maintenance bases or in supervisory positions are required 
to have an airplane or an engine mechanic’s certificate, depending upon 
the work they are conducting. That being the case, they have to take 
an examination which I understand to be quite extensive and quite 
difficult on areas with which in their particular work they would have 
no concern. 

Mr. Mack. A few years ago we held hearings, this same committee, 
after a series of airplane crashes. This subject came up at that time, 
and I had the general feeling most of the members of the committee 
endorsed the policy of requiring certificates in various areas where 
they are working on servicing at repair stations. I myself feel we 
should take a good look at the picture before we exempt that particular 
area. 

Mr. Tipton. I surely would agree that this committee, having as its 
responsibility the safety regulations and safety statutes, should give 
careful attention to this. 

We think it would be perfectly sound to eliminate this requirement, 
and I have stated as best I can our reasons. I certainly would be pre- 
pared to rely on the judgment of this committee as to what the right 
answer Is. 

Mr. Mack. I have nothing further. 

Mr. Harris. Mr. Tipton, there are two things I would like to ask 
you to prepare comments about for the committee : 

One, and I am not sure it has too much bearing on these hearings 
except that it does on matter of policy, to find out for us the status 
of an application for air service to Lumberton, N.C. 

We understand efforts have been made to get one of the major 
airlines to serve the community and they object to it. 

We understood that an application had been made by a local air 
service carrier to serve that and the major airlines interposed an objec- 
tion. That is the home town of a member of this committee. 

I am sure we can get this information from the Civil Aeronautics 
Board, but it was not called to our attention when they were here. 
We would like to get a statement on that subject and filed with the 
committee. 

Mr. Treron. I would be very glad to do so. 

Mr. Harris. I would like you to prepare a statement in behalf of 
your association filed with the committee on S. 2972, a bill to punish 
the willful damaging or destroying of aircraft and attempts to damage 
or destroy aircraft and for other purposes. Your association is highly 
in favor of the legislation ? 
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Mr. Tipron. We are, Mr. Harris, and I believe the communication 
you have requested has either been submitted here or it will be today. 

Mr. Harris. Thank you very much. 

Mr. Hae. You said, Mr. Tipton, that you thought that the legis- 
lation which we reported out of this committee for the permanent 
certification of local airlines had worked very well ? 

Mr. Trpron. Yes. 

Mr. Harr. Would you spell that out? I would be interested in 
your comments ¢ 

Mr. Trpron. It was the judgment of the committee, based upon the 
comments on the legislation as it went through and your reports, that 
this would permit the local service airlines not only to finance them- 
selves more successfully since they would have increased stability, 
but also to be able to make plans in the future for improving their 
service with certainty. 

The judgment of the committee on those issued has in my opinion 
turned out to be sound, and I get that from all of the local service 
managements that I have spoken to. It has improved their position in 
those respects. 

Mr. Hare. That was particularly interesting to me because that was 
a point on which the committee differed very vitally with the Civil 
Aeronautics Board. It is gratifying that the situation is developing 
so well. 

Mr. Treron. We are gratified. 

Mr. Hate. That is all, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Tipton. We appreciate 
having your testimony this morning. 


Mr. Treron. Thank you, Mr. Chairman. I certainly appreciate the 


time the committee has taken. 
(The following additional material was submitted for the record 


by Mr. Tipton :) 


~~ 


COMMENTS ON PROPOSAL To GIVE EXTRATERRITORIAL EFFEcT To RATLWAyY LABOR 
ACT 


Testimony has been presented before your committee by William F. Kinnard, 
representing the Air Line Dispatchers Association, AFL, urging that H. R. 4648 
and H. R. 4677 be altered to incorporate a provision making title II of the Rail- 
way Labor Act applicable to employees of American air carriers based outside 
the continental limits of the United States and its Territories. The purpose of 
this statement is to inform you of the views of the majority of the United States 
scheduled airline industry regarding this proposal. Because the proposal of the 
Air Line Dispatchers is not a new one, We are well acquainted with the argu- 
ments on the matter, both pro and con. This suggestion, if adopted, would not 
only constitute a basic departure from the present meaning of the Railway Labor 
Act as it has been interpreted by the courts, but would create serious legal and 
practical problems of both a domestic and international nature. 

In 1949, the National Mediation Board upheld the view of the airline industry 
that the Railway Labor Act does not have extraterritorial effect, and this inter- 
pretation was sustained by the United States Court of Appeals for the District 
of Columbia and the Supreme Court in Air Line Dispatchers Association v. Na- 
tional Mediation Board (189 F. 2d 685 (1951) cert. denied 342 U. S. 849 (1951) ). 
The dispatchers’ union now seeks to have Congress override this decision, and 
extend the application of the act to cover employees of the United States air 
carriers who are regularly based and whose activities are performed, at stations 
in various parts of the world outside the limits of the United States and its Ter- 
ritories. Before considering such a proposal it is well that the Congress be 
apprised of its significance and ramifications. 

First, there is a serious question as to whether it is within the power of Con- 
gress to give the Railway Labor Act extraterritorial effect. The power to enact 
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labor legislation that is effective within its own borders is part of a govern- 
ment’s police power, a nation’s police power being an essential attribute of 
sovereignty. Sovereignty, however, is dependent upon physical power over those 
persons who are affected by such legislation. Likewise, any attempt to extend 
sovereignty over persons within the geographical limits under control of another 
sovereignty is an encroachment upon the power of the second sovereign. As early 
as 1812 our Supreme Court recognized this well-established principle of inter- 
national law when it stated in Eachange v. McFadden (7 Cranch 116): “The 
general rule is that all sovereignty is strictly local, and cannot be exercised beyond 
the territorial limits. This flows from the nature of sovereignty, which being a 
supreme power, cannot exist where it is not supreme.” Or, as Mr. Justice 
Holmes said in American Banana Company v. United Fruit Company (213 U. S. 
347 (1909)): “* * * The general and most universal rule is that the character 
of an act as lawful or unlawful must be determined wholly by the law of the 
country where the act is done. * * * For another jurisdiction, if it should happen 
to lay hold of the actor, to treat him according to its own notions rather than 
those of the place where he did the act, not only would be unjust, but would be 
an interference with the sovereignty of another sovereign, contrary to the comity 
of nations, which the other state concerned justly might resent.” 

It is true that the exclusive character of sovereignty has, in some respect, 
been relaxed, but only as a result of what is termed “the comity of nations” 
treaties, or other intergovernmental arrangements or understandings. Such 
exceptions as have been made, consist largely of laws relating to certain per- 
sonal relationships that exist between a sovereign and its citizens; matters 
such as citizenship, legitimacy or illegitimacy, divorce, taxation, military service, 
treason, and the right of subpena. On the other hand, the relaxation of the 
doctrine of exclusive sovereignty has never been extended to permit the exercise 
of a governmental function by one government in the territory of a second 
sovereign, independently of the latter. These principles have found frequent 
expression in the decisions of our courts. Further, in the authorities on inter- 
national law, and among opinions of the United States Attorney General can be 
found numerous examples of refusals by the United States Govermnent to recog- 
nize the attempt of a foreign government to perform a governmental function 
in the United States. In each instance it has been asserted that such matters 
are within the jurisdiction of this Government. Several instances of this type 
are cited and described in Hackworth’s Digest of International Law, volume II, 
page 315, et seq. 

The general purposes of the Railway Labor Act are set forth in section 2 
thereof, and may be characterized as an exercise of this Nation’s sovereign 
power to protect the welfare of its citizens by the avoidance of disputes which 
might interrupt the free flow of commerce. If the act is given extraterritorial 
effect, it must be contemplated that the National Mediation Board, in carrying 
out its administrative duties under the act, will occasionally find it necessary 
to send representatives to foreign countries for the purpose of making investi- 
gations, conducting elections, and otherwise discharging the Board’s duties 
under the act. It is obvious that these would constitute official acts by the 
United States Government within the territory of other sovereign nations con- 
cerning matters which are within the power of regulation by the municipal 
law of those nations. In view of the many objections made by the United States 
Government to the exercise of authority by officials of other governments within 
our territory, it is hard to see how this Government could justify sending repre- 
sentatives to other countries to attempt to regulate, or to assist, or participate 
in regulating the relations of employers and employees in that country, especi- 
ally if that country has itself enacted legislation providing such regulation. 
Certainly, as a Nation we should not accept, nor would we tolerate, any attempt 
by a foreign government to regulate the hours of labor, the wages, the working 
conditions, or to determine the bargaining agent to represent employees, merely 
because they were employed by a corporation chartered by such foreign govern- 
ment and doing business in the United States. 

The United States Government, through the State Department, in its relations 
with other governments, has consistently recognized the doctrine that under our 
law, crimes committed outside of the United States are not punishable by the 
United States courts. The Railway Labor Act, in addition to establishing pro- 
cedures whereby employees may choose representatives for purposes of collective 
bargaining, and in addition to establishing machinery to assist and facilitate 
mediation and arbtration of disputes, lists a number of things which employers 
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are forbidden to do, or in some cases, are required to do, and it is provided 
that the willful failure or refusal of the employer, its oflicers or agents to comply 
with these requirements shall be punishable by fine or imprisonment. If the 
act is given extraterritorial effect it would clearly be contrary to well-established 
principles of United States law which generally does not make provision for vio- 
lations Committed abroad. 

From a practical standpoint, one of the major reasons for not attempting to 
give extraterritorial effect to the Railway Labor Act is that to do so would place 
carriers operating in foreign countries in the incongruous position of attempting 
to comply with the conflicting labor laws of two different jurisdictions. For ex- 
ample, many foreign nations have promulgated laws dealing with procedural 
aspects of employer-employee relations, such as the determination of representa- 
tives, and procedures for settling disputes. In addition, many countries impose 
restrictions on the labor organizations that may represent employees, including 
licensing requirements, and citizenship requirements for officers. There are laws 
in most foreign nations that place restrictions on the freedom to bargain eollec- 
tively ; these include restrictions on the wages paid to aliens, restrictions on the 
employment of aliens, and requirements establishing minimum conditions on bar- 
gaining items. The laws regulating labor relations in foreign countries usually 
contemplate far more government regulation than is customary in the United 
States. Furthermore, violation of these local laws is generally punishable by the 
imposition of severe penalties, including fines in many instances. Air carriers 
would entail an additional and even greater risk for violation, since their opera- 
tion in foreign countries is dependent upon permission of the sovereign power and 
compliance with its laws. Revocation of a carrier’s operating permit for viola- 
tion of the foreign power’s labor laws would be more than a remote possibility. 

Extension of the Railway Labor Act to give it extraterritorial effect, it should 
be noted, would of necessity involve like regulation of United States citizens and 
foreign nationals employed by the air carrier in the foreign country, and thus 
would challenge the right of a sovereign power to regulate the activities of its 
own citizens within its own geographical confines. In other words, nowhere in 
the Railway Labor Act, nor in the suggestions that have been made to extend it 
extraterritorially is there iny distinction between employees who are citizens of 
the United States and employees who are citizens of foreign nations. Indeed, the 
National Mediation Board and decisions of the Supreme Court of the United 
States have made clear that the basic employee unit contemplated by the act 
consists of all those employed in the craft or class by the carrier, with no dis- 
tinction permitted on the basis of race, or by the same token, citizenship or non- 
citizenship. Since any representative certified by the National Mediation Board 
must act as the representative of the entire craft or class, it follows that any 
attempt to extend the act extraterritorially over employees based in foreign coun- 
tries would require that such jurisdiction be made applicable to all employees of 
the carrier at such foreign stations, regardless of whether the employee was a 
United States citizen or a foreign national. The fact is, that United States car- 
riers operating in foreign countries employ many foreign nationals. In fact, these 
companies all have policies of gradually eliminating all but a few key United 
States citizens at their overseas stations and having foreign nationals take over 
as much of these overseas operations as possible. Thus, to give the Railway La- 
bor Act extraterritorial effect would mean, under the policies expressed in the 
act, placing all employees of a particular classification in the same craft or class, 
regardless of citizenship. This would place the United States Government in the 
position, unheard of under international law, of attempting to sweep aside the 
sovereignty of country X, in order to regulate the relations between an American 
company doing business in country X and employees who are both citizens and 
noncitizens of country X, but who reside in and perform all of their service in 
country X. 

Finally, it should be noted that the National Mediation Board, in administering 
the Railway Labor Act, has recognized the familiar legal doctrine that jurisdic- 
tion over a relationship should be exercised by the administrators of the law at 
the situs of the relationship. The Board has on more than one occasion assumed 
jurisdiction over employees, and the employer-employee relationship, of foreign 
air carriers operating in the United States. For example, jurisdiction has been 
assumed over Air France; British Overseas Airways Corp.; K. L. M., Royal 
Dutch Airlines; LAI, Italian Airlines; and TACA, Venezuelan Air Lines, to men- 
tion but a few instances. The employees of these companies based in this coun- 
try are in a number of cases represented by labor organizations chosen through 
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elections conducted by the National Mediation Board under procedures provided 
by the Railway Labor Act. By the same token, no one has ever questioned the 
obligation of these foreign carriers to observe the provisions contained in the act 
prohibiting interference with the right of employees to organize, or other pro- 
visions pertaining to the making of agreements and settlement of disputes. By 
acting in the instances mentioned, the Mediation Board, a governmental agency, 
has itself recognized the doctrine that jurisdiction should be assumed by the ad- 
ministrators of the law at the situs of the employer-employee relationship. To be 
consistent, the United States Government must not invade the area of jurisdic- 
tion already assumed by the administrators of laws of equally sovereign nations 
through their application of precisely the same doctrine . 

The conclusion to be drawn from the arguments is inescapable; the conflicts of 
law and policy which would be created by extending the Railway Labor Act 
extraterritorially are so basic as to be inconsistent with the whole theory of 
United States law, as well as international law. Furthermore, the control of 
labor relationships is of such essential importance to all governments as to have 
dictated the enactment of municipal laws and codes peculiarly adapted to the 
local political, economic, and social conditions. For the United States to attempt 
to substitute for, or superimpose upon, the laws of other nations the provisions 
of the Railway Labor Act, and the socio-economic philosophy which it expresses, 
would inevitably produce conflict and misunderstanding, and in our judgment, 
would be a serious deterrent to the development of a sound and efficient interna. 
tional air transportation system adapted to the needs of the foreign and domestic 
commerce of the United States, the postal service and the national defense. 


(Whereupon, the committee recessed. ) 
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WEDNESDAY, APRIL 18, 1956 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForeIGN CoMMERCE, 
Washington, D. C. 

The subcommittee met at 10: 15 a. m., pursuant to call, in room 1334 
New House Office Building, Hon. Oren Harris, chairman of the sub- 
committee, presiding. 

Mr. Harris. The committee will come to order. 

The meeting of the committee this morning is for the purpose of 
resuming hearings on various bills affecting the aviation induistry, 
propeeral to amend the Civil Aeronautics Act of 1938, and other 
problems. 


I might say for the information of those who are interested that 
the purpose of the committee is to try to conclude the hearings on 
these subjects and particularly on the omnibus bills pending before 
the committee this week. When the hearings were recessed some time 
ago we at that time thought at least we had heard everyone who had 


expressed an interest, with the exception of a very few people. We 
were asked to hold open the hearings until certain developments 
affecting some of the problems involved in some of the proposed bills. 
The time element is quite important. The schedule of the committee 
during the next several weeks is full. Consequently, in order that 
the committee may finally conclude some of these matters, we hope 
to close these hearings on Friday of this week. Certainly we do not 
want to deprive anyone of presenting any information and testimony 
for the record and for the consideration of the committee. It has been 
our purpose to make as conclusive a record on these important sub- 
jects as possible. 

I do not indicate that this committee is thinking by any remote 
chance that we are going to settle all the problems in the aviation in- 
dustry as a result of these hearings or during this Congress. For 
myself there are many questions which have not yet developed to the 
point that I think they might be resolved. We are not the only ones 
having difficulty in reaching conclusions, however. I understand the 
Civil Aeronautics Board and some of those in the administration of 
the CAA are having difficulty in reaching conclusions on a good many 
matters. 

So it goes with matters of transportation and particularly in this 
modern age where we have so many terrific developments in the 
field of aviation and those problems related to it. 

Civil air policy as proposed in H. R. 4648, H. R. 4677, H. R. 8902, 
an H. R. 8903, is the basis of these hearings. H. R. 8902 and H. R. 8903 
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have not been considered before and are presented for the record at 
this point. 
(H. R. 8902 and H. R. 8903 and Department reports follow :) 


[H. R. 8902, 84th Cong., 2d sess.] 
A BILL To amend subsection 406 (b) of the Civil Aeronautics Act of 1938, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 406 (b) of the Civil Aeronautics 
Act of 1938, as amended, be amended by adding the following at the end thereof: 

“In determining all other revenue of the air carrier, the Board shall not take 
account of losses on the sale or other disposition of property, nor of gains on 
such sale or other disposition provided that the proceeds shall, within a reason- 
able time, be reinvested in other property similar or related in service or use.” 

Src. 2. This Act shall be effective with respect to gains or losses realized on 
or after January 1, 1956, whether or not the Board shall have entered a final 
order taking account thereof. 


[H. R. 8903, 84th Cong., 2d sess.] 
A BILL To amend subsection 406 (b) of the Civil Aeronautics Act of 1938, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 406 (b) of the Civil Aeronautics 
Act of 1938, as amended, be amended by adding the following at the end thereof: 

“In determining all other revenue of the air carrier, the Board shall not take 
account of losses on the sale or other disposition of property, nor of gains on 
such sale or other disposition provided that the proceeds shall, within a reason- 
able time, be reinvested in other property similar or related in service or use.” 

Sec. 2. This Act shall be effective with respect to gains or losses realized on 
or after January 1, 1956, whether or not the Board shall have entered a final 
order taking account thereof. 


DEPARTMENT OF COMMERCE, 
Washington, D. C., April 18, 1956. 
Hon. J. Percy PRIEst, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Commerce on H. R. 8902 and H. R. 8903, identical bills to amend 
subsection 406 (b) of the Civil Aeronautics Act of 1938, as amended, relating to 
the reinvestment by air carriers of the proceeds from the sale or other disposition 
of certain operating property and equipment. 

These bills propose to exclude from “other revenue” gains realized by sub- 
sidized air carriers as the result of the sale of flight equipment. This exclusion 
would be conditioned upon such gains being segregated by the carriers and used 
within a reasonable period of time for the purchase of new equipment of a similar 
nature. Apparently the purpose to be achieved by this legislation would be to 
encourage subsidized air carriers to dispose of obsolete or less efficient equip- 
ment for the purpose of acquiring newer, more efficient equipment. There is 
certainly considerable merit to this objective. Nevertheless, we are of the view 
that these bills, if enacted, would not be the best device for achieving this objec- 
tive. We are therefore obliged to oppose enactment of these bills. 

Capital gains realized from the sale of equipment at a profit have been con- 
sidered by the Board in reducing the subsidy obligation of the Government in 
determining payments to be made for past periods to a carrier on an open-mail 
rate. However, where a subsidized carrier has been on a so-called closed rate, 
no consideration has been given to possible gains from the sale of equipment 
beeause of the inability to predict such gains with any degree of certainty. 

On April 6, 1956, the Board instituted a proceeding for the purpose of develop- 
ing a record on the basis of which to formulate a policy for dealing with retire- 
ment profits to be applicable to all subsidized carriers. In its order instituting 
the proceeding, the Board recognized the need for reappraising its policies 
regarding gains from retirements of property in the light of the capital require- 
ments arising from carriers’ reequipment programs. 
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We realize that there are problems facing all of the air transportation industry 
in terms of the capital needs arising from technological advances which must 
be implemented if we are to attain our goal of a healthy and unsubsidized air 
carrier industry in all respects. This problem is one in which the Government 
has a great interest and a real solution can come only from deliberate judg- 
ment based upon analysis of all factors involved and consideration of the needs 
of all of our air transportation, both subsidized and nonsubsidized. Problems 
such. as these will not necessarily be solved merely by increasing the Govern- 
ment’s potential subsidy obligations in a very limited area. 

We strongly urge, therefore, that these bills be set aside at this time and that 
the Board be permitted, with all due speed, to proceed to its investigation and 
to make its report and its recommendations. It may well be that upon the con- 
clusion of that proceeding a satisfactory solution that is suited to the problem 
may be available without the need for any additional action by the Congress, 
We believe that this would be the most equitable course to follow. 

The Bureau of the Budget has advised that it has no objection to the sub- 
mission of this report. 

Sincerely yours, 
SINcLAIR WEEKS, Secretary of Commerce. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 2, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, House Office Building, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in reply to your letters of February 1, 1956, 
requesting the views of this Office with respect to H. R. 8902 and H. R. 8903, 
identical bills, to amend subsection 406 (b) of the Civil Aeronautics Act of 1938, 
as amended. 

These bills provide that the Civil Aeronautics Board shall not take into ac- 
count gains or losses resulting from the sale of property in determining all other 
revenue of an air carrier for subsidy purposes. The gains must, however, be 
reinvested in similar property within a reasonable period. The apparent ob- 
jective of the bills is to assist subsidized carriers in buying new aircraft. 

As has been pointed out in agency reports and testimony before your com- 
mittee, these bills would in general require higher subsidy payments than under 
the Board’s current ratemaking practices. Questions have also been raised as 
to whether the inducement to reequipping which the bills intend is actually 
needed or would apply equitably to all carriers; or stated another way, whether 
the Civil Aeronautics Act and the Board’s present practices would not adequate- 
ly provide for essential reequipping needs of subsidized carriers. 

It is understood that the Board recently instituted a proceeding to develop 
a record on which to formulate a policy for dealing with the profits from re- 
tirement of equipment, and that the proceeding will take into account the re- 
equipping problem. We believe it would be highly desirable to have the bene- 
fit of the record which will be developed in this proceeding in deciding what 
changes in the basic law may be needed. 

In view of the foregoing the Bureau of the Budget does not favor enactment 
of this legislation. 

If your committee wishes to take action at this time, however, we suggest that 
it explore alternatives which would protect the Government against higher 
subsidy payments. For example, it might be possible to provide for the gradual 
offset of capital gains against subsidy by authorizing reinvestment of gains in 
appropriate cases, if the investment representing such gains were not thereafter 
recognized in allowing depreciation and return on investment for subsidy pur- 
poses, and if the Government’s interests were fully protected should a carrier’s 
subsidy need end before the reinvested amounts had thus been offset fully 
against subsidy. 

Sincerely yours, 
Percy Rappaport, Assistant Oirector. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 9, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, House of © 
Representatives, House Office Building, Washington, D.C. 


My Dear Mr. CHAIRMAN: In our letter of May 2, 1956, this Office replied to 
your request for views on H. R. 8902 and H. R. 8903, identifical bills, to amend 
subsection 406 (b) of the Civil Aeronautics Act of 1938, as amended. In our 
letter you were advised that the Bureau of the Budget does not favor enactment 
of this legislation. However, an alternative was suggested for the committee’s 
consideration if it wished to take action at this time. In view of certain ad- 
vantages of that alternative, it is believed that your committee may be aided 
by further elaboration of it. 

In greater detail, the alternative would operate as follows: 

(1) Carriers would be permitted to retain net capital gains on the sale of 
equipment, provided these were applied within a reasonable period to the pur- 
chase of like equipment. 
an" provision would accomplish the same objectives as H. R. 8902 and H. R. 

3. 

(2) While retained for reinvestment, the capital gains would not be recog- 
nized as part of the carrier’s investment base for subsidy purposes nor would 
these retained amounts be available for dividends. 

This limitation may be regarded as implicit in H. R. 8902 and H. R. 8903, but 
it may be desirable to state it explicitly. 

(3) After reinvestment of gains by the carrier, the Board could establish 
subsidy without recognizing the reinvested amounts. 

The effect of this can be illustrated in terms of the two basic elements in a 
carrier’s subsidy, break-even need and return on investment. 

Break-even need: For subsidy purposes, depreciation expense is recognized in 
computing break-even need. Under the alternative suggested, depreciation 
expense would be computed as follows: Assuming a 7-year life for the new 
equipment purchased with the help of capital gains, the Board would allow the 
carrier, not one-seventh of the cost of the new asset, but one-seventh of an 
amount equal to the cost of the new asset minus the retained profits used in 
its purchase. To illustrate: If a carrier should purchase new aircraft at a cost 
of $14 million to which it has applied retained capital gains of $3,500,000, under 
the provisions of H. R. 8902 and H. R. 8903 it would be entitled for subsidy 
purposes to annual depreciation of $2 million (one-seventh of $14 million) ; under 
the suggested alternative, the annual depreciation in this connection would be 
$1,500,000 (one-seventh of $10,500,000 ($14 million minus $3,500,000). It can 
thus be seen that over the 7-year life of the equipment the entire amount of the 
capital gain would be offset against subsidy otherwise payable in amounts of 
$500,000 per year. 

Return on investment: In allowing the customary return on investment as 
part of subsidy, the value of the carrier’s assets would be recognized net of 
revinested capital gains. To illustrate: A carrier’s investment base consists 
solely of equipment just purchased at a cost of $14 million with the help of 
capital gains of $3,500,000 and a return of 8 percent is allowed; under H. R. 
8902 and H. R. 8903 subsidy would be as follows: 


1st year: 
Investment (at cost) 
Subsidy (8 percent of $14,000,000) 
2d year: 
Investment (at cost less depreciation (one-seventh of $14,000- 


This pattern would be followed until the asset is fully depreciated. 
Under the suggested alternative, subsidy would be as follows: 


ist year: 
Investment (at cost less capital gain) 
Subsidy (8 percent of $10, 500, 000) 


2d year: 
Investment (at net cost ($10,500,000) less depreciation (one- 
seventh of $10,500,000) ) 
Subsidy (8 percent of $9,000,000) 
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This pattern would be followed until the asset is fully depreciated. 

The savings to the Government on this basis would compensate it for the 
interest free retention by the carrier of its capital gains. 

(4) If a carrier reaches unsubsidized status before its retained capital gains 
have been fully offset against subsidy, as indicated in (3) above, adequate 
provision should be made for the Government to recapture the balance of the 
capital gain. 

The foregoing alternative is brought to the attention of your committee in 
the belief that it may make it possible to accomplish the desirable objectives of 
H. R. 8902 and H. R. 8903 without increasing the cost to the Government. As 
an additional benefit to both the carriers and the Government, the alternative 
would appear likely to minimize distoritions in carrier earnings and air carrier 
subsidy totals which would coincide with the taking of capital gains, and which 
could serve to obscure the progress of the industry and individual carriers 
toward subsidy-free status. 

This Office will, of course, be pleased to be of such further assistance as may 
be needed. 

Sincerely yours, 
Preroy Rappaport, Assistant Director. 

Mr. Harris. In executive session a short time ago we received in- 
formation from the Board and from the State Department on some 
particular matters. There were some things which were not con- 
cluded at that hearing. My attention has been called to the fact that 
there was information given to us which indicated one thing, and we 
have learned since that the facts are different. We hope to conclude 
those particular matters today and on Friday. 

The Board was asked to provide certain information, to answer 
certain questions, and to make certain responses. Several weeks have 
transpired. I do not know if all of that information is in yet or not. 

Mr. Clerk, will you advise me if we have received all of the material ? 

Mr. Martin W. Cunninenam. I don’t know whether we have got it 
all from the Board or not. Some of it is still outstanding, though. 

Mr. Harris. There were a number of questions asked. Colonel 
Adams. 

Mr. Joun P. Apams (Acting Chairman, Civil Aeronautics Board). 
Chairman Harris, I know of one series of questions which are not yet 
in your hands, and they are a matter of Board meeting and discussion 
this afternoon. Those were questions that you propounded at the 
time of the executive session on the foreign air situation. The basic 
work has been done on those, and we are having a meeting this after- 
noon at which time the Board will either approve or disapprove, but 
in any event expedite that series of answers, and we will have them 
to you shortly. 

Mr. Harris. Thank you. 

I assume I can refer to you this morning as Mr. Chairman and not 
the Vice Chairman. 

Mr. Apams. I am the Acting Chairman, and I would like to state 
for the record, Chairman Harris, that the Civil Aeronautics Board 
has a new Chairman, Chairman Durfee. He was sworn in last Fri- 
day but has returned to Wisconsin, where he is chairman of the Wis- 
consin Public Utilities Commission, to clean up his desk and finish 
certain matters of State business there. It is my understanding that 
he will be in Washington this week-end. 

Mr. Harris. We wish him Godspeed in trying to clean up his desk 
out there. I know something about cleaning up a desk myself. We 
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will look forward to having the new Chairman, Mr. Durfee, with us 
as soon as it is convenient on his return to Washington. 

(Off the record.) 

Mr. Harrrs. There was information requested from the State De- 
partment which I learned just a day or so ago had not been filed with 
the committee. I should like to ask the staff if they will contact Mr. 
Barringer and see if that information is coming within the very near 
future. 

We had expected to have the Secretary of the Air Force here today, 
Dr. Quarles. Dr. Quarles, as Assistant to the Secretary of Defense 
when these hearings started on the controversial question of. naviga- 
tion aids, took a leading part in behalf of the Department of Defense. 
He has been const: antly in touch with this committee since that time 
and advised me some 3 weeks ago that they wish a couple of more 
weeks for development and then to come : and present the present situ- 
ation to this committee. 

I endeavored to contact the Secretary personally yesterday, and we 
were not able to make connection. I am sure, however, that other 
duties prevented him from being with us this morning, and we hope 
we may have him here Friday. We will know a the next day or two, 

Col. J. Francis Taylor, Director of the Air Navigation Develop- 
ment Board, who is familiar with Tacan problems and the investi 
gation conducted by this committee at the last session, was also to 
be here this morning with Secretary Quarles. 

We hope to work this out today and tomorrow, so we will have a 
report by Friday. 

Also there are two other bills which have been pending for some 
time to which little attention has been given this far. We had them 
up for consideration in the past and much interest is noted in the two 
problems. 

One has to do with the serving of alcoholic beverages on domestic 
commercial airlines, and the other has to do with the authority of 
the Civil Aeronautics Board to authorize reduced airline fares for 
ministers of religion. 

This committee must go into executive session on another matter 
at about 11 o’clock this morning, and therefore our time is going to 
be limited. I do think this little session that we are having now will 
be helpful in trying to conclude the hearings in order that we can 
proceed in executive sesssion to consider these bills. 

We do have some out-of-town witnesses who have noted their interest 
in two of these bills. In order to accommodate them, I thought per- 
haps we might get to them first. However, I should like to ask, 
Colonel, you, as the Acting Chairman of the Board, if you have a 
further statement that you want to make in behalf of the Board this 
morning on previous subjects that we have discussed rather thor- 
oughly or these new subjects. May I say here that I observe other 
members of your Board here with you—Senator Chan Gurney, whom 
we have known and with whom we have enjoyed longtime association 
on the Hill, and also our former colleague and member of this com- 
mittee, and very able member he was, who is likewise giving so mucli 
of his time and effort to maiters before the Civil Aeronautics Board 
downtown, Colonel Denny. 
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Weare glad to welcome each of you here this morning. Particularly 
are we glad to welcome back Colonel Denny to the committee, recalling, 
of course, the pleasant association that we had with you on this com- 
mittee during the time you were with us. 

Mr. Apams. Answering your question, Chairman Harris, I have 
nothing to offer in addition to the recent testimony by the Board; but 
[ am making myself available for what I understood was an inter- 
rupted line of questioning that Congressman Hinshaw was asking 
me on my last appearance concerning permanent certification of 
Alaskan carriers. I certainly am available for questions. 

Mr. Harris. Do you have further questions on that subject, Mr. 
Hinshaw ? 

Mr. Hinsnaw. No; I don’t believe so. I am sort of disconnected 
with the whole thing. I had to go off with another committee and 
leave it high and dry. I believe we asked some questions concerning 
the economics of it and whether or not a report had been made by the 
Bureau of the Budget or whether it had been approved by the Bureau 
of the Budget. I believe that the Board was to obtain the thoughts 
of the Bureau of the Budget and whether or not they concurred in the 
Board’s report. 

Mr. Apams. Yes. On my return to the Board I did bring that 
matter to the attention of our appropriate staff and find that the 
Board, while it did not have at that time an opinion from the Bureau 
of the Budget, had been in active working relationships with the staff 
members at the Bureau. I am sure that they would feel that we had 
not in any way slighted their interest or taken an attitude without due 
regard to their opinion. 

We had been actively cooperating with them, Congressman Hinshaw. 

Mr. Hinsuaw. That does not answer the question of whether or not 
the Bureau of the Budget concurs in the Board’s opinion. 

Mr. Apams. They have as yet not given us their opinion on how 
they feel on that legislation, but it is my understanding that Mr. Cun- 
ningham has a separate inquiry to the Director of the Budget on that 
question. 

Mr. Hinsuaw. Can you answer the question, Mr. Cunningham ? 

Mr. Cunnrncuam. They hope to have something for us next week. 
They are working on it. They don’t have it yet. 

Mr. Hinsuaw. It seems a rather forlorn thing to do, to place a mat- 
ter before the Congress if the bill itself is not going to be approved. 
Their indication of approval or disapproval to me would have been a 
very important matter. 

Mr. Harris. As I understand, we will have a report from the Bu- 
reau of the Budget on both bills, one affecting domestic airlines in 
Alaska, and also the bill proposing to permanently certificate the air- 
lines from this country to Alaska. 

Mr. Avams. That is right. 

Mr. Harrts. And also one in Hawaii. 

Mr. Apams. But with reference to the Board’s participation in your 
hearing, we feel that we have completed our statement, except that we 
always submit ourselves for further question on that. 

Mr. Harris. We appreciate that very much, Colonel. What we are 
trying to do now is to establish some procedure whereby we can have 
a report on these bills from the Bureau of the Budget in order that we 
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can find out what their attitude would be. I believe that is what is 
involved. 

Mr. Hinsnaw. Yes. Mr. Chairman, there is one more thing that I 
would like to place before the Board, and that is whether under the 
procedures which can be followed by the Board there is any shortcut 
to direct certification or whether a full proceeding must be had for 
certification. I ask that in view of the on that the applications of 
these carriers were for certification not on a temporary basis but on a 
permanent basis of their remaining routes, and just inquire whether 
or not there is a possibility of a shortcut to that Sod: 

Mr. Apams. I think I can answer that satisfactorily in this way: 
The Board could set down for an expedited hearing a docketed case, 
naming each one of the Alaskan carriers and setting out the purpose 
of the hearing is to consider the advisability of changing the certificate 
from a temporary to a permanent one. The Board could do that, but 
it has not. It has treated the matter of a temporary or permanent cer- 
tificate as one of the collateral issues at the time of the renewal of the 
certificate of the Alaska carriers. 

Mr. Hinsuaw. Is that an expedited proceeding which can take place 
in short order or does it require a great deal of time ? 

Mr. Apams. I believe it would require several weeks in any event. 
It would be set down. I think that is the best answer I can give on 
that. Depending on how many of them there are, whether they could 
be included in one docket or would have to be handled separately, I 
would not know. 

Mr. Hinsuaw. That would give the Board the right and the oppor- 
tunity to make separate decisions on each of the applications as to 
whether or not the Board itself believes that the separate applications 
should be granted a permanent certificate instead of putting it in 
here in bulk. 

Mr. Apams. Yes, sir. The Board could do that. The Board has 
always had the authority to make a certificate permanent if it saw fit. 

Mr. HrysHaw. I don’t see why the Board hasn’t taken this matter 
up and accomplished it instead of making simply a report to this com- 
mittee urging that we pass a bill providing for permanent certifica- 
tion and then placing it up to the White House as to whether or not 
it would veto the bill. 

Mr. Apams. The Board has acted on these individual cases in the 
past, and its own orders explain why it did not grant a permanent 
certificate and why it did in some cases. The Board’s statement to 
this committee was on a request by the committee. The Board at that 
time stated that it would support the legislation. While it is not the 
sponsor of it, it would support it. 

Mr. Hinsuaw. If the Board is willing to support legislation which 
means permanent certification, it would be very simple for the Board 
simply to open a proceeding and proceed to certificate in accordance 
with their best judgment, would it not? 

Mr. Apams. Yes, sir. It could be done. I wouldn’t say that it is 
simple and that we would not have to forego other docket numbers 
and other work that we have underway. We have the legal authority 
to do it, yes, sir. 

Mr. HinsHaw. We have docket numbers, not exactly docket num- 
bers but bill numbers here, and lots of business also. It is a question of 
who does the business, whether it is the Board of five members—and 
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I think it is the normal responsibility of the Board—or this committee 
of 30 members. 

Mr. Apams. The Board is not trying to get out from under any 
responsibility. We made our statement on the permanent legislation 
in response to a committee request for our opinion. 

Mr. HinsHaw. That is all 1 want to ask at this time. 

Mr. Harris. Thank you very much, Colonel. 

May I inquire which of the gentlemen who are from out of town are 
present this morning. First may I inquire if Mr. Robert Kinsey of 
Pacific Northern Airlines, Seattle, Wash., is here. 

(No response. ) 

Mr. Harris. Mr. Kinsey may have permission to file a statement 
if he desires. 

May I inquire if Mr. Kenneth Lawder is here. 

Mr. Lawper. Yes; I am. 

Mr. Harrts. Do you live in Washington, Mr. Lawder? 

Mr. Lawver. No. I have come down from New York. I plan on 
being here in Washington through tomorrow noon, anyway. 

Mr. Harris. I think you had better come around. We want to get 
to you people who are out of town this morning, if we can. Mr. 
Kenneth Lawder, vice president and controller of Panagra. 

May I inquire if Mr. Robert F. Six of the Continental Airlines is 
present ? 

(No response. ) 

Mr. Harris. I am advised that Mr. Six would like to file a statement 
and, without objection, he may have permission to file a statement at 
this point in the record. 

May I inquire if Mr. Robert Ferguson, treasurer of Pan American 
Airlines is here ? 

(No response. ) 

Mr. Harris. Mr. Ferguson may likewise have permission to file a 
statement if he desires. 

May I inquire if Mr. William W. Hogan is here. 

Mr. Hogan. Yes. 

Mr. Harris. You are from New York, too, Mr. Hogan? 

Mr. Hogan. Yes, Mr. Chairman. We do not have a statement to 
file, but we would like to go on record when the chance comes. 

Mr. Harris. We will try to get to you this morning. 

Mr. Hogan. Thank you. 

Mr. Harris. May I inquire if Mr. Theodore L. Seamon is here. I 
believe Mr. Seamon was before the committee previously on the 
Alaskan problem. 

Mr. Seamon. That is correct, sir. I am in Washington and there- 
fore am available at the committee’s convenience. 

Mr. Harris. Very well. Mr. Floberg, of course, is in Washington, 
too; Mr. Markham, I believe, is also in Washington. Mr. Lawder, 
we will be glad to hear you. 


STATEMENT OF KENNETH A. LAWDER, VICE PRESIDENT-COMP- 
TROLLER, PAN AMERICAN GRACE AIRWAYS, INC. 


Mr. Lawper. Mr. Chairman and members of the committee, my 
name is Kenneth A. Lawder. I am vice president and comptroller 
of Pan American-Grace Airways, Inc., commonly known as Panagra, 
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and appear here in support of H. R. 8902 and H. R. 8903. The other 
day I testified on this subject before the Senate committee which is 
considering comparable legislation under S. 3449. 

Panagra . pioneered the development of United States air transpor- 
tation down the west coast of South America and across the Andes to 
Buenos Aires. The services, which started as early as 1928, now 
involve daily operations in seven South American countries. We fly 
over our own certified route south of the Canal Zone and proceed north 
to Miami, Washington, and New York under interchange agreements 
with other carriers. Last year we flew 164,329,000 passenger miles. 
Ours is a modern first-class and tourist service in all respects. 

Panagra operates under intensive competitive conditions. In addi- 
tion to two other major American carriers, we are confronted with 
competition of foreign-flag airlines representing foreign countries 
such as BOAC (British), KLM (Dutch), SAS (Scandinavian), Air 
France, Canadian Pacific, Aerolineas Argentinas, LAN (Chile), LAV 
(Venezuela), Avianca (Colombia), Panair do Brasil and Cruzeiro 
do Sul (Brazil), as well as other local national carriers, all of which 
are heavily subsidized by their governments particularly with respect 
to the purchase of new and modern equipment. 

Over the years Panagra has followed a policy of constantly improv- 
ing its services by the introduction of new equipment as new models 
and types became available. Starting with single-engine Fairchilds, 
Sikorsky amphibians, and the old trimotor Fords, we have at various 
times operated DC-2’s, DC-3’s, DC-4’s, DC--6’s, and DC-DB’s. Just 
recently we have placed in service the latest DC-7B’s and have DC-8’s 
on order. 

This constant reequipment of the line has been necessary not only 
to meet the competition of the foreign-flag carriers but it has been 
in our view essential to the development of an operation which will 
make it possible for us ultimately to fly without subsidy. In the area 
we operate, experience has shown that any American or foreign 
airline that falls behind in the development and utilization of the 
latest equipment will not receive the patronage of the traveling 
public or enjoy the respect of the South American governments 
concerned. We travel over long distances in a trunkline service and 
must, at all times, be in a position to afford the most modern, safe 
and rapid air transportation possible. Each time we have re- 
equipped with more modern aircraft, additional traffic has been 
generated. This traffic has justified the cost of the reequipment pro- 
gram and we are well on the way to attaining our ultimate goal of 
self-sufficiency. 

Panagra believes that the provisions of H. R. 8902 and H. R. 8903 
and S. 3449 are designed to give carriers such as Panagra an assur- 
ance that they can continue their programs for modernizing aircraft 
under conditions which will at the same time protect the interests of 
the Government and the public. We believe that these bills will go 
along way toward settling present uncertainties concerning the availa- 
bility to a carrier of capital gains which may result from the sale 
of equipment incident to a reequipment program. This in turn will 
further the broad declaration of national policy stated in the Civil 
Aeronautics Act to encourage the development of an air transporta- 
tion system properly adapted to the present and future needs of 





a 


CIVIL AIR POLICY 551 


foreign and domestic commerce of the United States, of the postal 
service and of the national defense. 

The present situation confronting Panagra is a good case in point. 
In the latter part of 1953 when Panagr a was on a Closed mail rate 
its management ordered five DC-7B’s for delivery in 1955. We took 
this step because our foreign competitiors were placing orders for 
Comets and Constellations ‘and because we felt the DC-7B was the 
next logical move in the continued improvement of our services. We 
felt that we could purchase these aircraft without requesting any 
increase in the then effective mail pay from the Government because 
of the additional traffic that would be generated by use of better 
equipment and thus ultimately further reduce our need for subsidy 
mail pay. 

As you know, it is necessary to place orders for new aircraft well 
in advance so as to have a favorable position for planes as they come 
off the production line. We were required to make a firm order ac- 
companied by a_substantial deposit. Modern aircraft are very 
expensive. Five DC-7B’s involved an investment of about $12,500,000. 

Panagra arranged the necessary bank credits on very favorable 
terms because we represented to the banks that the entire proceeds 
after taxes from the sale of our DC—6 equipment would be available 
in part to finance the program and because we had reason to believe 
that we would be able to continue satisfactory earnings under our 
then existing mail pay. The Civil Aeronautics Board has developed 
a policy w hich dinleseasiinn these logical assumptions. It is now by 
no means clear that even though the arrangements were made in 
a closed rate period that we will be able to use the capital gains from 
the DC-6 aircraft to finance new aircraft. If the Board should so 
determine, many carriers might find themselves confronted with seri- 
ous financial problems and some might even be faced with the risk 
of default under the terms of their bank credit agreements. 

We have been urging before the Board the very policy which H. R. 
8902 and H. R. 8903 would provide—namely, that capital gains from 
the sale of aircraft should be available for reinvestment in other more 
modern equipment. We are quite willing to see any reasonable pro- 
vision which will assure that funds received from sale of aircraft will 
be reinvested in other equipment and not paid out to shareholders. 

This is particularly necessary since we have been in an inflationary 
period with rising costs which to a substantial degree accounts for the 
current resale v: alue of used aircraft that results in realizing so-called 

-apital gains which actually represent, at least in part, the changing 

value in the dollar. Such capital gains are more than offset by the 
higher cost level of the new equipment and to recapture such so-called 

capital gains makes the carriers’ problem of financing new equipment 
doubly difficult. 

Such a policy in the long run will save money for both the carrier 
and the Government. I would like to take a few more minutes to 
point out that with the introduction of jet aircraft Panagra, like many 
other air carriers, is confronted with the necessity of raising increas- 
ingly large amounts for new equipment. We need a Government 
policy which will recognize the long-term interests of the Government 
and the carriers and which will not "penalize a carrier which is doing a 
good job in improving its equipment in order to compete more effec- 
tively, particularly those competing against foreign carriers abroad. 
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A policy that enables the carrier to retain for reinvestment in its 
operations proceeds from the sale of outdated equipment will 
strengthen the carrier financially by providing stability of earnings 
and cash flow from operations. It will give the carrier the position it 
needs to merit the confidence of the financial community which is so 
essential to a growing industry. Unless capital gains from the sale 
of old equipment can be reinvested in new equipment, almost impos- 
sible obstacles will be placed in the way of a carrier attempting to 
keep pace with technological advances in the industry. Such a policy 
will also aid substantially the efforts of our airlines to maintain a 
key place in the international struggle for airways which is so vital to 
our national prestige. 

The Civil Rieenaios Board is very troubled by this problem. It 


is giving the matter further study. The question of how to treat capi- 
ta 


gains cuts across the entire industry. 

It affects each carrier differently. Small carriers such as Panagra 
and carriers which operate abroad as does Panagra are particularly 
injured. Their ability to compete will be weakened if they cannot 
utilize capital gains for new equipment. The enactment of this legis- 
lation would provide the Board with what it apparently needs— 
namely, some more clear-cut expression of congressional policy to 
guide it in its ratemaking functions. 

Under a bill such as H. R. 8902 and H. R. 8903 or S. 3449, the Board 
would continue to exercise control over the situation because each 
carrier would still have to convince the Board that its reequipment 
program was prudent and sound from the point of view of efficient 
management. Carriers will have no difficulty in meeting this test in 
most instances but with the aid of a bill such as this they will now 
have the clear-cut declaration of policy which is needed in order for 
them to plan intelligently for the long-term financing of new planes. 

Panagra favors both H. R. 8902 and H. R. 8903 as well as S. 3449 
beceaitnn taaiaiakicni of this character is necessary to eliminate present 
uncertainties as to the Board’s treatment of capital gains and to give 
carriers like Panagra the assurance that funds will be available for 
reequipment of the airline as more modern planes become available. 
A sound governmental policy for treatment of capital gains is essential 
so that Panagra can meet foreign competition on its route and continue 
its Lpromrese toward a nonsubsidy mail rate. 

he major differences between the House and Senate bills are merely 
technical in character, and we would be able to operate under either 
version satisfatcorily. It is purely a matter of policy for the Con- 
Gress to determine whether. or not a reequipment reserve is required. 
he version of the bill before your committee is more succinct and gives 
the carriers greater flexibility. 

There is only one additional matter on which I would like to com- 
ment beet The suggestion was made by certain representatives of 
the Civil Aeronautics Board in their appearance before the Senate 
commitee that legislation of this kind is not desirable because the 
Government may, through subsidy payments, already have under- 
written the aircraft by the recognition given in mail pay to deprecia- 
tion for wear and tear as an item of expense. This is, in our view, 
a position taken on incorrect assumptions which will not stand up 
under analysis, When the carrier receives a subsidy payment it is 
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being paid an amount to fill the gap between revenues and expenses, so 
as to assure it a reasonable return. There is no payment of deprecia- 
tion allowances as such by the Government, and to say that the planes 
have been purchased by Government subsidy is merely to attribute 
the subsidy to one of a. number of expense items which create the need. 
Actually, in the case of a carrier like Panagra, its own revenues have 
sufficient to cover the depreciation expense and it would be just as 
reasonable to say that this item has not been met by subsidy at all. 

All of this, however, begs the real question. The Government’s 
primary interest should be to promote air transportation and to keep 
airlines like Panagra in a strong position as they confront the highly 
subsidized foreign carriers who are operating along our routes. 
Whether or not depreciation allowances have been recognized, in 
whole or in part, in the subsidy mail pay the fact is that any capital 
gains resulting from the sale of the aircraft will be devoted to purchas- 
ing bigger and better aircraft which in turn will hasten the carriers’ 
efforts to become self-sufficient and free of any subsidy. There is no 
reason why the traveling public or governmental policy should be 
opposed to this very sensible result. 

We now know from the statements of the members of the Board 
that the Board is evenly divided on this crucial question and it is more 
apparent than ever that a declaration of congressional policy is 
needed. We therefore urge prompt action on H. R. 8902 and H. R. 
8903. 

Mr. Harris. Thank you very much, Mr. Lawder. We are very glad 
to have your statement on these bills. It is clear and precise as the 
representative of the Panagra company. 

Mr. Lawper. Thank you for the opportunity. 

Mr. Harris. Does anyone have any questions? 

Mr. Dolliver has a queston, Mr. Lowder. 

Mr. Dotuiver. What is the average length of time over which your 
aircraft is depreciated ? 

Mr. Lawper. Seven years. That is new aircraft. In the past on 
some of the DC—4’s where they were bought out of war surplus they 
were depreciated over a shorter period of time, but the normal life 
is 7 years. 

Mr. Douuiver. Do you normally fully depreciate aircraft in the 7 
years or do you dispose of them at the end of that time or put them 
out of service? 

Mr. Lawper. Normally we would use them the full 7 years. How- 
ever, our recent reequipment program is one which I think points up 
the problem which is confronting the industry today. During the 
latter part of 1955 we placed in operation our new DC-7B aircraft 
which we had placed contracts for some 2 years previous. We had 
hardly placed that new aircraft in operation when the jets were an- 
noel by the American manufacturers. Jets will begin to be de- 
livered in 1959 and 1960. DC-7B aircraft with a speed of 350 miles 
an hour will by the latter part of 1959 and 1960 have to be competing 
Hie jet aircraft flying 550 miles an hour, or 200 miles an hour 

aster. 


Carriers such as Panagra particularly, where we have to compete 
with foreign competition, would be at a great disadvantage if we did 
not go out and contract for this new aircraft, the jet aircraft. 
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Mr. Dottrver. You have no domestic operations ? 

Mr. Lawnper. No, we do not. Therefore we had hardly placed in 
operation the DC-7B aircraft when we were confronted with mak- 
ing a decision as to whether or not we would place an order for DC- 
8’s, and we did. Within about 5 months after we started to take de- 
livery on our DC-7B’s we had to go out and contract for jet aircraft 
at an added cost of $25 million, and we will have to work out pro- 
grams for raising that new money between now and the et of 
1959. 

Mr. Doturver. Is it anticipated, then, that your DC-7B’s will not 
be used for the full period of depreciation by your company ? 

Mr. Lawoper. No; I can’t necessarily say that, but the DC-7B 
which is among the outstanding aircraft today operated in our first- 
class service will of course become a second-class aircraft at that time. 
We may continue to use it for a while on tourist service, for example, 
or we may decide to sell it in order to raise some of the funds needed 
to pay for the DC-8’s. | 

Mr. Dotiiver. One of the things which bothers me about this legis- 
lation is this situation. Suppose you use an aircraft for the full 
length of its depreciable life, that is, 7 years, and the aircraft is still 
good because you have maintained it well. What happens then as 
to your accounting policy with respect to that particular plane? 

Mr. Lawoer. A carrier may well continue to operate that plane 
initsservice. Ifthe airplane has been depreciated down to its residual 
value, then after the end of the 7-year amortization period your ex- 
penses reflect no further depreciation charge on that aircraft. 

Mr. Dotuiver. There would be no further depreciation. It is car- 
ried on the books then as of no value, is that true ? 

Mr. Lawoper. No. It would be carried at its residual value. 

Mr. Dotiiver. What do you mean by residual value? 

Mr. Lawper. On any piece of capital equipment you endeavor to 
estimate what you think may be a value for it at the end of its normal 
useful life. At the present time we in Panagra and I think many 
other carriers have set up residual value on the basis of 15 percent of 
cost. So you depreciate it down to 15 percent of the original cost. 

Mr. Doutiver. cupree we make a little further supposition. Sup- 
pose at the end of that period when you have depreciated the plane 
down to its residual value, you decide to put it on the market. Some- 
one comes along and pays you 30 percent of the original value or 50 
percent of the original value. Is it your understanding that this legis- 
lation would allow you a capital gain on that transaction for the pur- 
pose of buying new equipment ? 

Mr. Lawoper. To assist in financing of new equipment. That is 
what the industry is recommending to the Congress, this they make 
that possible. 

Mr. Dotiiver. That capital gain would be a tangible gain under 
the capital-gains law ? 

Mr. Lawoper. Yes; it would. All we are asking is that the carrier 
be allowed to retain net realized after paying the capital-gains tax 
to help to finance the cost of the new equipment. 

Mr. Dotiiver. You do not anticipate this legislation will eliminate 
the capital-gains tax ? 

Mr. Lawoper. No, sir. There is nothing in this legislation, as I un- 
derstand it, which contemplates relieving the air carriers from paying 
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the capital-gains tax, if any is due. We would still be subject to 
capital-gains tax on any capital gains realized. 

r, Dotiiver. There is one other line of questions that I want to 
oe ‘You referred to the fact that you are in competition—and you 
are of course, as we know—with subsidized airlines over the routes 
which you operate. Do you have any way of finding out the extent of 
the subsidy on the part of your competition ? 

Mr. Lawper. No; we don’t exactly, for many reasons. For exam- 
ple, in the area in which we operate ‘the governments will favor their 
national carriers by giving them preferential basis for paying for their 
gasoline which is imported for them. In other words, many of your 
foreign governments have multiple exchange rates, and imports will 
come in at favored exchange rates. They will make available im- 
ported products or exc hange | to buy equipment and parts, and so forth, 
at preferential rates, whereas the American carrier flying in those 
countries has to pay "for his gasoline and everything else at the full 
value in terms of dollars. Then likewise of course in these countries 
their governments also give them outright subsidies. We have found 
in the area in which we operate that there are various forms in which 
the national governments assist the national-flag carriers. 

Mr. Dottiver. Is it the general pattern that your competition is 
Government-owned or merely Government-subsidized ? 

Mr. Lawper. In many cases they are Government-owned carriers. 
For example, the Chilean carrier is a Government-owned airline. 
Aerolineas Argentinas is also a Government airline. Among other 
ways that we have to compete with these carriers is under the heading 
of the fares that are charged. Many times the local carrier will take 
payment in the currency of the country at a lower exchange rate than 
the really effective rate at which the American-flag carrier can con- 
vert local currencies and transfer them into dollars to bring back 
home to pay our dollar commitments. 

Mr. Dotiiver. Are you running into any difficulties in your foreign 
operations with respect to the nonconvert: ability of the currency into 
American dollars ? 

Mr. Lawper. Yes; we do from time to time. That is a very serious 
problem which faces the international carriers. 

Mr. Dotiiver. That problem is not one of those which afflicts your 
competition, I take it. 

Mr. Lawper. No, sir. 

Mr. Dotiiver. There is no problem concerning the rates which are 
charged by your carriers, if I understand correctly. The rates are 
agreed upon by the International Air Transport Association; is that 
correct 4 

Mr. Lawoer. Yes; there is a problem. 

Mr. Dotiiver. What is that? 

Mr. Lawper. I will explain it, too, by citing one or two specific 
examples. 

Mr. Harris. Just 1 minute. Is it going to take a little time to do 
that, Mr. Lawder ? 

Mr. Lawoer. I can do it in 2 or 3 minutes. 

Mr. Harris. Proceed with your brief explanation. 

Mr. Lawoer. For example, the Chilean and the Argentine national 
carriers in the area in which we operate are members of IATA and 
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subscribe to the basic fare structure which are constructed in United 
States or Canadian dollars or in pounds sterling. In the case of the 
Argentine carrier at the moment they are accepting payment in Argen- 
tine pesos, as are also several of the European carriers operating into 
that area, at a rate of 36 pesos to the dollar. The free market rate of 
the Argentine peso today is roughly around 41 pesos to the dollar, 
at which any carrier, including United States-flag carriers can con- 
vert the Argentine pesos into dollars. Therefore, we are operating at 
a 10-percent disadvantage compared with the other carriers. They are 
taking payment in pesos at 36 and we are asking the full rate of 41. 
Likewise operating out of Chile, where the exchange rate has been sub- 
stantially depreciated in recent years, during the past year the ratio 
of the Chilean peso to the dollar rose up to around 700 to the dollar. 
Some of the foreign-flag carriers were still taking payment of the basic 
dollar fares in Chilean pesos at the rate of 300 pesos to the dollar, at 
times better than a 50-percent discount, where we in Panagra had 
insisted upon payment in dollars at the full fare. Otherwise we would 
have suffered some very substantial losses. At the moment we have a 
problem with some blocked pesos. I have just come back from Chile 
working on that trying to get them freed up and get dollars from the 
exchange-control authorities. 

Mr. Dotutver. That is all, Mr. Chairman, thank you. 

Mr. Harris. Thank you very much. 

Mr. Hale had a question. 

Mr. Hane. Mr. Lawder, these bills have no effect whatever on tax- 
ability ? 

er kdueoes No, sir. We in the industry have not asked any pref- 
erential treatment taxwise. 

Mr. Hate. It is simply a method of accounting. 

Mr. Lawoer. I think to say it simply: The capital-gains rate today 
is 25 percent. What we are asking is that we be allowed to retain 
the remaining 75 percent of that capital gains to help finance the cost 
of requirement rather than to have it recaptured by the Board as an 
offset against our subsidy mail pay. 

Mr. Hare. Thank you. 

Mr. Harris. In other words, the Board recaptures it on the one 
hand and, if a subsidy is necessary, they pay you back on the other 
hand. 

Mr. Lawoper. Right. 

Mr. Harris. Has that been the same policy of the Board all along 
or has it had a different policy in the past ? 

Mr. Lawoper. That has been the Board’s policy during a so-called 
open-rate period, to classify capital gains under the other income 
category of section 406 (b) of the act. If a carrier in the past was on 
a closed rate, he was then allowed to retain the capital gains realized 
during the closed-rate period. The Board within the past 2 weeks 
has opened up a new proceeding which raises the question of whether 
or not the Board should not also now consider recapturing capital 
gains, whether they occur in an open-rate or a closed-rate period. So 
if the Board should so decide, capital gains might also be recaptured 
during a closed-rate period in the future. 

Mr. Harris. Thank you very much, Mr. Lawder. We are very glad 
to have your statement. 
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May I inquire, Mr. Hogan, did I understand you wanted to note 
your appearance here and file a statement or do you have a presenta- 
tion you wanted to make ? 

Mr. Hoean. I do not have a statement to file. I simply wanted to 
take about a minute. 

Mr. Harris. Will you come around ? 


STATEMENT OF WILLIAM W. HOGAN, TREASURER, NEW YORK 
AIRWAYS 


Mr. Hogan. Iam William W. Hogan, treasurer, New York Airways. 

Mr. Chairman and members of the committee, we want to go on 
record in favor of H. R. 8902 and 8903. Because of the critical ill- 
ness of a member of my family I have not been in the office for sev- 
eral days and came directly here. Consequently I do not have a 
statement prepared to enter in the record. 

Mr. Harris. You may have the privilege of preparing a statement 
and filing it for the record if you wish, Mr. Hogan. 

Mr. Hogan. I was going to say, Mr. Chairman, assuming that the 
testimony of the ATA and other airline representatives before this 


committee is the same as that presented to a Senate subcommittee on 
the same subject, we concur in that testimony and it well represents 
our position. 
r. Harris. We will have them here Friday. 
Mr. Hogan. Consequently we feel that.a prepared statement from 
us would be merely repetitious. 
Mr. Harris. Very well. Thank you very much. 


Mr. Hogan. Thank you, sir. 

Mr. Harris. Mr. Ferguson, a moment ago you were given permission 
to file a statement for the record. You were not here when your name 
was called. I am informed you did come in. Do you desire to file a 
statement for the record ? 

Mr. Feravuson. I would like to appear and, if necessary, will come 
down on Friday for that purpose. 

Mr. Harris. I was going to say we would not have an opportunity 
today, Mr. Ferguson. Our time is out. We have to go into an execu- 
tive session of the full committee, which has been called. If you can 
be back on Friday, we will be glad to hear you. 

Mr. Frercuson. Thank you, sir. 

Mr. Harris. Colonel, I observe statements presented by the Board, 
one on behalf of yourself and another statement on behalf of the other 
two members of the Board, Colonel Denny and Mr. Gurney. I have 
copies of these statements. Would you like to have them included in 
the record, or would you be back with us on Friday in order that they 
may be discussed ? 

Mr. Apams. We may put them inthe record. We are at your pleas- 
ure on the matter. 

Mr. Harris. We realize your time is important, too, and we do not 
want to have you coming up here every day. We are going to meet 
on Friday on this and these other matters, and if it is convenient for 
some of you to be here from the Board we would appreciate it. 

Mr. Apams. Very well, then. We will have appropriate people here 
to answer questions. That is your preference; is it not? 

Mr. Harrts. Yes. 
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Mr. Apams. Very well. 
Mr. Harris. By appropriate people do you mean yourself as Acting 


Chairman of the Board ¢ 

Mr. Apams. Yes, sir; and Senator Gurney or Colonel Denny. 

Mr. Harris. That would be very well. All three of you are wel- 
come. We will be glad to have you come back. 

Mr. Apams. Yes, sir. That will be Friday morning at 10. 

Mr. Harrrs. Yes. 

Mr. Apams. Thank you. 

Mr. Harris. Thank you very much. 

The committee will recess until Friday morning on these subjects. 

(The following statement was submitted for the record :) 


STATEMENT OF Rosert O. KINSEY, CONTROLLER OF PACIFIC NORTHERN AIRLINES, 
Inc., Re H. R. 8902 ann H. R. 89038 


My Name is Robert O. Kinsey. I am controller of Pacific Northern Airlines, 
Inec., a scheduled air carrier authorized to transport persons, property, and mail 
between the United States and Alaska and between points within Alaska, serving 
in all 13 of the most important cities of Alaska and the Pacific Northwest. 
Pacific Northern was organized in Anchorage, Alaska, in 1932, and is now 
completing its 24th year of service to the Territory. 

These hearings are being conducted by your committee with respect to H. R 
8902 and H. R. 8902 at a very appropriate time. On April 6, 1956, the Civil 
Aeronautics Board issued an order (No, E- 10171) instituting a proceeding and 
reopening the mail rates of all subsidized carriers to determine whether or not 
the Board should include in all present and future final mail-rate orders a pro- 
vision whereby the amount of subsidy payable to a carrier would be automatically 
offset by capital gains realized at any time from the sale of equipment. Here- 
tofore the policy of the Board has been that capital gains realized during 
an open-rate period, while a carrier was on a temporary mail rate, would be 
offset against subsidy requirements when the rate was finally fixed. However, 
capital gains realized by a subsidized carrier during a period when it was on 
final or permanent mail rates have not been offset against the the subsidy pay- 
able to the carrier. 

The Board’s order of April 6, 1956, is couched in language which makes it 
appear that the purpose of the investigation instituted thereby is to determine 
whether or not the Board should give effect to capital gains and losses realized 
at any time in making subsidy payments under either temporary or permanent 
rates. However, it appears fairly obvious that the Board regards itself as 
legally bound by the decision in Western Air Lines, Inc. v. C. A. B. (347 U. §. 
67 (1954) ), to treat capital gains realized from the sale of equipment as “other 
revenue” to be offset against subsidy requirements during oper-rate periods 
and even during closed-rate periods, if a practicable method of providing for 
such offset can be evolved. In other words, we do not contemplate that the 
foard will voluntarily recede either from its established practice of offsetting 
capital gains against subsidy needs during temporary rate periods or from its 
apparent purpose to offset capital gains against subsidy needs during periods 
when permanent mail rates are in effect. 

Pacific Northwest is disturbed about the possibility that the Board will in 
the near future formulate a procedure for recapturing all capital gains realized 
by subsidized air carriers at any time from the sale of operating property and 
equipment. In a few short years Pacific Northern, which competes with both 
Northwest Airlines and Pan American World Airways on routes between the 
States and Alaska, will be forced to acquire more modern aircraft of the jet or 
turboprop type in order to meet the competition of its larger competitors. 
One of the most practicable methods for obtaining funds with which to acquire 
such equipment would be to sell its present equipment at a profit and apply the 
profit against the purchase price of the newer equipment. In the absence of 
profits from the sale of its present equipment the company will have to resort 
to equity financing or the borrowing of very large sums of money which may 
not be available for this purpose at that time. 

The exclusion of capital gains from “other revenue” in fixing mail rates will 
not result in unjust enrichment of the subsidized carriers. In the first place, the 
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nonsubsidized carriers are, and will continue to be, able to realize such capital 
caing and their advantages over the-subsidized carriers in obtaining new equip- 
ment will be greatly enhanced by any inability of the latter to retain profits 
realized on the sale of capital equipment. In fact, we feel that it is discrimina- 
tion against subsidized carriers for the Board to deprive those carriers of capital 
gains realized at any time from the sale of equipment by in effect capturing for 
the Government the total amount of those gains less the taxes already paid to the 
Government. For example, a large unsubsidized carrier presumably could sell a 
given airplane at a profit of $1 million, pay a 25-percent capital-gains tax, and 
have $750,000 left with which to buy replacement equipment. Under the policy 
which the Board appears to be advocating, a similar sale by a subsidized carrier 
would not only result in the loss of the use of the aircraft but also in the donation 
by the carrier of the total proceeds to the Government. It would be the same as 
if the carrier had simply signed over to the Government a bill of sale for the air- 
plane. Under these circumstances, there would be no incentive whatsoever for a 
carrier ever to dispose of a single piece of equipment so long as it is on subsidy. 
In other words, a policy of capturing all capital gains for the benefit of the Gov- 
ernment would inevitably result in freezing the subsidized carriers in their pres- 
ent equipment. 

One argument of those opposed to this legislation will probably be that each 
carrier should have available for the purpose of acquiring new equipment depre- 
ciation reserves built up against present equipmerit. However, the answer to 
that contention is that each successive reequipment program of an airline costs 
substantially more than any previous one. Bigger and faster airplanes are con- 
stantly being designed and built and each of these is much more expensive to 
purchase than was its predecessor. For example, the DC—4 costs much more 
than the DC-3. The DC—6 and the Constellation are today worth approximately 
twice as*much as a DC-+4. The newer types of jet and turboprop equipment will 
be enormously more expensive than the DC-6, DC-7, or the Constellation. Ac- 
cordingly, depreciation reserves built up against present equipment will be 
entirely inadequate to form a basis for financing the purchase of new equip- 
ment. In these circumstances, any profit which can be realized from the sale of 
older equipment is vital to provide a cushion for the purchase of the newer 
equipment. 

A second argument which the opponents of this legislation will probably ad- 
vance is that earnings from operations should be reinvested in the newer equip- 
ment. This argument might have some validity if the subsidized airlines had a 
record of satisfactory earnings. Such, however, has not been the case with 
Pacifie Northern. The earnings record of Pacific Northern under mail rates set 
by the Board has been something less than satisfactory. Pacific Northern com- 
menced operating as a corporation in 1947 and during the first 6 years of its 
corporate existence under final mail rates fixed by the Board it had total net 
earnings of only $46,290 on investments ranging from a million dollars to in 
excess of $4 million. This average annual profit of slightly in excess of $6,000 
did not permit payment of dividends and, needless to say, has not provided the 
funds for purchase of new equipment. 

During the years 1954 and 1955 while operating under temporary mail rates, 
Pacific Northern incurred losses of approximately $178,000 after capital gains 
on sales of equipment amounting to $125,000. In other words, Pacific Northern 
has had a total operating loss under temporary mail rates for the last 2 years 
exceeding $300,000 against which presumably the Board will offset $125,000 
of capital gains which we received during that period. 

Therefore, as was pointed out above, depreciation reserves will not provide 
adequate funds with which to purchase more modern equipment, and certainly 
no funds for this purpose are available from earnings. In fact, with this earn- 
ings record over the last 9 years additional equity capital will be extremely 
hard to attract. In these circumstances it is essential that we have available 
for the purpose of purchasing more modern equipment whatever capital gains 
we can realize on the sale of our present equipment or else we shall lose the 
equipment race to our competitors and the public will suffer thereby. It would 
not be in any sense improper for the Government to provide the subsidized 
carriers with earnings of some sort which would assist them in their efforts to 
develop an adequate and modern air transportation system by acquiring more 
efficient and more economical equipment. 

I think the foregoing shows that the subsidized carriers in advocating the 
passage of H. R. 8902 and H. R. 8903 are not seeking to bleed the United States 
Treasury, but are rather seeking a means by which they can enjoy a certain 
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type of profits which are normally realized in the conduct of any business so 
that the same can be used for legitimate business purposes in the procurement 
of more modern and newer flight equipment. This newer and more modern 
equipment will be required by the subsidized carriers not only to meet the com- 
petition of unsubsidized carriers but also to improve and develop their services 
in accordance with the public interest. 

With respect to Pacific Northern, any action which Congress can take which 
will enable the company to obtain more modern aircraft as the science of flight 
progresses will aid in the development of the economy of the Territory of Alaska 
and will be an invaluable adjunct to the defense of that area. As you gentle- 
men know, the development of the resources of Alaska is a matter of importance 
to the entire Nation and the strategic value of the Territory as an outpost of 
national defense needs no comment. Moreover, I believe that you gentlemen 
realize that air service is vital to both the economy and defense of Alaska and 
that the public interest requires that the airlines providing that service be aided 
and encouraged in every possible way. 

Under these circumstances, it would be entirely proper for Congress to direct 
the Civil Aeronautics Board that in the administration of its duties under section 
406 of the Civil Aeronautics Act it shall allow subsidized airlines to have the 
same advantages of capital gains from the sale of property as do their more 
fortunately situated brothers in the industry. With such assistance from 
Congress the subsidized carriers will be able to progress toward better and 
more efficient operations and thereby sooner achieve the goal which all of them 
have of freedom from subsidy. 


(Whereupon, at 11:10 a. m., the committee was recessed, to recon- 
vene at 10 a. m., Friday, April 20, 1956.) 
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FRIDAY, APRIL 20, 1956 


Houser or RepresENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION 
AND COMMUNICATIONS OF THE 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 


Washington, D.C. 


The subcommittee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

We have a full schedule this morning and it is going to be the desire 
of the chairman, at least, to expedite the proceedings as much as pos- 
sible as long as we can assure a full and complete record and hearing 
on the subject. It is our earnest desire that we can proceed to con- 
cluding the hearings on these various proposals today, if possible. 

When the committee adjourned on Wednesday, we were considering 
H. R. 8902 and 8903. We asked members of the Civil Aeronautics 
Board to return this morning because we did not get to them on this 


subject. We shall proceed on those two measures. 
Colonel Adams, you were about to make a statement when you were 
here on H. R. 8902 and H. R. 8903. 


STATEMENT OF JOSEPH P. ADAMS, VICE CHAIRMAN OF THE CIVIL 
AERONAUTICS BOARD 


Mr. Apams. Yes, sir, Mr. Chairman and members of the committee. 
Col. Harmar D. Denny and Senator Chan Gurney and myself, to- 
gether with appropriate members of our staff, returned this morning 
at your invitation. We have this morning submitted to your commit- 
tee a letter stating the position of the Civil Aeronautics Board on H. R. 
7922, H. R. 8000, H. R. 9004, H. R. 9331, and H. R. 9430. 

Mr. Harris. May we have the ones we are discussing at this moment 
first, H. R. 8902 and H. R. 8903¢% At the conclusion of this we will 
receive your reports on the other bills so they may appear at the 
proper place in the record. 

Mr. pAMs. Yes,sir. On our last appearance before your committee 
we did put in the record the statement of Harmar D. Denny and Chan 
Gurney, members of the Civil Aeronautics Board, on H. R. 8902 and 
H. R. 8908. 

Mr. Hinsuaw. Mr. Chairman, I do not believe it was put in the 
record. It was handed to the committee, but I do not believe it is in 
the record. I suggest that it be read, and Mr. Adams read his own 
statement. 
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Mr. Harris. As I understand, Mr. Adams is going to present his 
statement. 

Following the presentation of his views, we will have the statement 
of the other two members. 

Mr. Apams. Very well. This is a statement of my views on H. R. 
8902 and H. R. 8903. 

I feel that the Board should not support H. R. 8902 and H. R. 8903, 
While these bills are apparently designed to facilitate the carriers’ 
reequipment plans, I must oppose them, because the manner in which 
they propose to accomplish this is in conflict with the basic principles 
of the Civil Aeronautics Act and sound ratemaking policy in general. 

The act now provides that the Board must grant subsidy in an 
amount sufficient to meet an air carrier’s overall financial requirements. 
A very substantial part of the total need of a carrier, which the Board 
has always recognized and made allowance for, is depreciation expense 
for property that is used and useful, so that at the end of its usefulness 
there would be no loss on retirement. In addition to this allowance, 
there is included a fair margin of profit to compensate for the capital 
investment in such property and the risks of doing business with it. 
That is on the outgo side of a carrier’s ledger. 

In fixing subsidy the Board, however, must also look at the income 
side of the ledger, such as passenger, freight, and express revenues, and 
any other revenues that are incidental to the air-transportation busi- 
ness that is being conducted. 

Both the Board and the courts have held that gains from the sale of 
flight equipment are clearly within the “all other revenue” provision of 
section 406 of the act and must be offset against the outgo side of the 
ledger unless a need is shown for this additional amount. Thus, for 
example, in the system mail rate fixed by the Board for Pan American 
last December, the “other revenue” of the carrier included approxi- 
mately $7 million in profits from the sale of equipment which served to 
reduce its subsidy bill. 

I strongly believe that the present method of awarding subsidy on 
the basis of the need of a particular carrier is abundantly fair to the 
carrier, prevents waste of Government funds, and contains adequate 
inducement to the carriers to maintain and develop the quality and 
quantity of air transportation required in the national interest. 
Adequate proof of this is demonstrated by the tremendous de- 
velopment of air transportation since the enactment of the very rate 
provision that H. R. 8902 and H. R. 8903 now seek to amend. And yet, 
these bills would in effect disregard the actual need of the particular 
carrier seeking subsidy support by prohibiting the Board from looking 
at the profits from the sale of equipment—the very same equipment 
which, through depreciation allowances, already might have been paid 
for by the traveling public and the Government through its award of 
subsidy. Whether a particular carrier needs it or not, it would get to 
keep the profit anyway, if these bills pass. 

These bills would, in effect, substitute for the present test of demon- 
strable need of an individual carrier, a conclusive presumption of need 
that is based on some idea that the industry generally requires such 
an inducement. Such a basis for handing out Government money 
carries with it little, if any, assurance that some carriers will not get 
windfalls. I cannot agree that the industry as a whole requires such 
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an inducement to purchase new equipment for the simple reason that 
in fixing subsidy rates for each and every carrier in the industry 
through the years (with the exception of forced aircraft sales to the 
Government during the last war), we have yet to see sufficient evidence 
on the part of any carrier of such a need. The underwriting with 
subsidy of the depreciation expenses of new equipment, together with 
an allowance to cover the costs of securing capital, has enabled carriers 
to secure all the funds necessary for their reequipment programs at 
reasonable rates. Competition has furnished an additional induce- 
ment for reequipment. When, and if, the time comes, in the case of 
a particular carrier, that it needs more than is normally allowed to 
make ends meet and fulfill its role of maintaining and developing its 
services in the national interest, the Board is not only empowered, but 
is directed, to satisfy suc hneed. At the moment, we only have vague 
speculation and loose talk of dire consequences to air transportation. 
Subsidy grants must have a sounder basis than that if Government 
money is not to be wasted. 

Another significant flaw in these bills is that they attempt to deal 
with manifold problems on a broad-stroke basis. One of the results 
under them would be that a carrier with a defined and impending 
reequipment program could realize the full financial benefits it pro- 
vides, while a carrier which was not quite ready yet might well lose 
out on such benefits, simply because of the difference in timing. More- 
over, they would discriminate even as between carriers engaged in 
reequipping, because the extent of the equipment profits avialable to 
any carrier would depend on the market prices at the time it retired 
its equipment. This discriminatory aspect of the bills might induce 
some carriers to risk overequipping, or to reequip too soon, rather 
than forego their advantages, and might thus encourage uneconomic 
practices. 

I believe that a sound solution to the reequipment problem does not 
lie in legislation which would not only be inconsistent with the con- 
cept of individual need contained in section 406 of the Civil Aero- 
nauties Act, but which would also be discriminatory and unresponsive 
to the individual requirements of the carriers. As indicated in the 
Board’s statement of provisional findings and conclusions proposing 
system mail rates for Pan American, issued December 22, 1955, the 
Board has had under consideration for some time an industrywide 
proceeding for the purpose of determining how best to treat the prob- 
lem of gains and losses from equipment retirements. On April 6, 
1956, the Board instituted a proceeding for the purpose of determining 
how gains and losses upon the retirement of property can most ef- 
fectively be reflected in the subsidy rates fixed by the Board. 

Tronically enough, one of the big problems, as I see it, is not that 
we are offsetting profits realized in periods during which the rates 
are open, but how to offset profits during closed rate periods. This 
proceeding will give the carriers involved an opportunity to develop 
a record on which the Board may formulate the very best policy to 
deal with this problem. While the Board has previously heard specific 
proposals, such as taking in retirement gains by offsetting them against 
the cost of the new equipment, the order of April 6, 1956, does not 
mention any specific plan, but is framed in the broadest possible terms. 
I consider this kind of proceeding the best approach to the problem 
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because it looks toward a policy consistent with the scheme of the 
Civil Aeronautics Act, fully supported by a complete economic record, 
and geared as closely as possible to the individual needs of the carriers. 

This statement has been submitted to the Bureau of the Budget, 
which has advised that it does not favor enactment of the proposed 
legislation. 

Mr. Harris. Thank you very much, Colonel. 

Mr. Apams. Either Senator Gurney or Colonel Denny will present 
their testimony. 

Mr. Harris. Mr. Hinshaw, do you have questions that you would 
like to ask of Colonel Adams before other statements are presented? 

Mr. Hinsuaw. I think so, if I may. 

In the first place, Colonel, do these two bills in any wise affect the 
carriers which is not on subsidy ? 

Mr. Apams. No, sir. 

Mr. Hinsuaw. Therefore, it entirely affects those carriers, and ex- 
clusively, that are on subsidy ? 

Mr. Apams. Yes, sir, 

Mr. Hinsuaw. They, I believe, constitute a minority of the car- 
riers in terms of equipment or passenger miles or size, route miles or 
nearly any other measure that you want to use is that not true? 

Mr. Apams. That is a broad question, Congressman Hinshaw. 
Domestically, this bill would only a‘iect, at the present time, North- 
east, which is a de minimis operation, as far as revenue passenger miles 
domestically are concerned. 

Mr. Hinsuaw. Let us look at that side first. You say it only affects 
Northeast. 

Mr. Apams. I am assuming, Congressman, that the acquisition of 
Colonial by Eastern is accomplished on the 1st of May as indicated. 
Domestic trunks, I am speaking of. 

Mr. Hinsuaw. But it does affect all of the feeder lines. 

Mr. Apams. Yes, sir. 

Mr. Hinsuaw. 17 or 18 of such carriers. 

Mr. Apams. Yes, sir. 

Mr. Hinsuaw. That is a thing which, as you know, this committee 
has been trying very hard, sometimes against the will of the Board, 
to correct. 

Mr. Apams. Yes, sir, I am aware of your committee’s interest in 
the local carriers. 

I have an additional statement which I would like to have put in 
the record, but not necessarily read. 

Mr. Hinsuaw. What is the substance of it? 

Mr. Apams. It is in response to your question. It is my comment 
on the possible effects of the bill upon the local service air-carrier 
industry. 

Mr. Hinsuaw. I think it would be very interesting to hear that, Mr. 
Chairman, if he has it. 

Mr. Harris. You may read the statement. 

Mr. Apams. My position as a proponent of the local air-carrier 
industry in this country is, I assume, well established in the light of 
my many public statements and speeches, Board opinions, in dissents 
and in statements before this very committee in support of permanent 
certification legislation. I should like it clearly understood that my 
opposition to H. R. 8902 and H. R. 8903 is in no sense inconsistent 
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with my firm belief in the importance of local air carriers and my con- 
tinuing interest in their future development. I am convinced, how- 
ever, that the best way of insuring their future sound economic de- 
velopment in the best interests of the many smaller communities 
which er serve is for the Board to continue an enlightened program 
of strengthening each local service carrier’s route system rather than 
for the Board to request the Congress to alter the Board’s ratemaking 
policy which has proven sound over the past 18 years. 

If the Board will continue, as it has in some cases already, to permit 
these carriers to compete for somewhat richer revenue-producing mar- 
kets, and at the same time ease the operating restrictions of these car- 
riers, their unit revenues will increase, their unit costs will decline, 
and inevitably their dependence upon Federal subsidy support will 
also decline. As these changes are wrought by the Board in coopera- 
tion with both the local service carriers and the trunklines, the local 
air service industry will, I am sure, have little or no difficulty in 
financing the purchase of new aircraft fleets when an efficient local 
service airplane becomes available. 

Based upon the experience of our trunkline industry in financing its 
new aircraft fleets during the 13-year period 1938 to 1951, when the 
trunklines were all on subsidy, just as the local service carriers are now, 
I know of no reason why the local carriers cannot accomplish a similar 
result without sacrificing our sound ratemaking policy. As a matter 
of fact, many of our local carriers have already successfully embarked 
on @ large-scale purchase of the best short-haul equipment presently 
available. The fact that at least three of our large, more successful 
local air carriers have already negotiated for the acquisition of Martin 
and Convair equipment costing many millions of dollars augurs well 
for the ability of the local industry in the future to successfully re- 
place the DC-3 airplane on an industrywide basis. 

Mr. Hinsuaw. Colonel Adams, I think we all have to recognize that 
whenever you acquire new equipment you have to make a downpay- 
ment, do you not! 

Mr. Apams. Yes, sir. 

Mr. Hinsuaw. You feel that these carriers which are so regulated as 
to be on subsidy, so called, will be able to acquire the necessary down- 
payment ? 

Mr. Apams. Yes, sir. 

Mr. Hinsuaw. How! How can they keep it if you take it away 
from them ? ai 

Mr. Apams. May I explain it his way. The present Civil Aero- 
nautics Act, which I believe has been quite successful, provides that 
in the operation of a subsidized carrier the Board first determines 
the break-even need for the year’s operation, and the extent to which 
the operating costs are in excess of the revenue, the Board first makes 
that up. Then the Board looks at the investment of the carrier and 
equates that in the matter of probably 8 percent return, and the rate 
is to inelude that as a profit on the investment. Having done that, 
Congressman Hinshaw, it has been the principle that the management 
of the carrier and the stockholders are to provide the equipment and 
any financing that is necessary. 

itr. Hinsuaw. How do they get the money ? 

Mr. ApAms. In the same manner, Congressman, that any business 
handles its financing, either through equity sales or bank loans. That 
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is a management prerogative, to provide the equipment, in my opinion. 
Mr. Hinsuaw. Of course, that is a matter of opinion. 
You say that the Board is not only empowered but is directed to 
satisfy the need of the carrier. If you take away their capital gains 
and apply it against the need, is the Board willing to supply, again, the 
downpayment? That is to say, the downpayment on equipment. Is 
that satisfying the needs of the carrier ? 

Mr. Apams. The Board might well, and has, taken such capital 
gains as a rule, but it has not taken back the money it has vrovided 
for depreciation on the aircraft. In the subsidy, the Board has in- 
cluded depreciation as an expense. So by the time the aircraft is 
fully depreciated the company has recouped its investment in the 
aircraft and that is available to it in its downpayment. 

Mr. Hinsuaw. It is not, necessarily, because the depreciation funds, 
as we have well learned, in accordance with accounting procedures, 
can be invested in other properties, such as hangers and everything 
else. 

Mr. Apams. I think that is a question of semantics. What they do 
with the money is management’s responsibility. They have the money 
from the subsidy payments as depreciation. If they should invest 
it for hangers, then it would be up to them to make a bank loan for 
money for hangars. 

Mr. Hinsuaw. There is no sense in you and I engaging in a dis- 
cussion of accounting practices because evidently we would not agree. 

You have said, “We have yet to see sufficient evidence on the part 
of any carrier of such a need,” on page 3 of your statement. I would 
like to know where these carriers can get the money if we do not sup- 
ply it to them after taking it away. 

Mr. Apams. There has been no money taken away that could be used 
for reequipping. That is the depreciation fund. They have the 
profit. Any subsidized carrier in addition has what is meant to be the 
8-percent return on the investment. They have that each year. What 
part of that they wish to pay out or what part they wish to reinvest 
is also completely a management prerogative. 

Mr. Hinsnaw. Colonel Adams, you must recognize, too, that they 
are under complete control of the Board. You even regulate the sai- 
aries that can be paid the officers of subsidized carriers, do you not? 

Mr. Anas. In the case of the local service carriers we regulate the 
amount that will be paid out of subsidy. If they wish to pay a 
higher salary, they may. 

‘Mr. Hinsitaw. You cut it down to $15,000 a year, which is about the 
wage for pilots, and you expect to get a "wood president for an airline 
at that rate. 

Mr. Apams. If there is an injustice in the level of the pay for com- 
pany management, the Board stands ready to correct that. 

Mr. Hinsuaw. You interpretation of the Civil Aeronautics Act is 
not the same as mine. I do not know whether the committee agrees 
with me or not. Your interpretation of it is entirely at variance. 
You said that these bills are in conflict with the basic principles of 
the Civil Aeronautics Act and sound ratemaking policies in general. 
I say, in return to that, that your interpretation of the Civil Aeronau- 
tics Act is at variance with the principles that you have espoused, 
because I believe that the Civil Aeronautics Act provides for a need 
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on an operating basis and capital gains is not an operating matter in 
the air carrier industry. That is where we differ. We differ entirely 
on our interpretation of the act. And yet you make a bald statement 
that we have introduced bills which are in conflict with the basic prin- 
ciples of the act. 

I say that the only reason for the necessity for introducing the bills 
is that the decisions of the Board have been in conflict with the basic 
principles of the Civil Aeronautics Act, which came out of this com- 
mittee. 

I think I do not want to take up all morning in the questioning, so 
I will reserve further questions until the members have asked their 
questions. 

Mr. Harris. Are there any further questions? Mr. Dolliver. 

Mr. Dotxiver. Colonel, I appreciate the frankness of your presenta- 
tion. Suppose this legislation were passed. It actually would not 
change very much the amount of subsidy that would be granted to 
local service carriers and others who require it, and in some instances 
it might actually decrease the amount of subsidy, might it not? 

Mr. Avams. If that is the contention of the local service industry, 
[ would prefer their explanation of it. I do not see how it would re- 
duce subsidy for the Government not to offset any gains on capital sales 
of assets. I cannot answer it better than that. 

Mr. Dotutver. Do I understand from your answer, then, that you 
think it would not affect the subsidy in any instance? Is that your 
point at the moment ? 

Mr. Apams. Did you ask specifically about local service carriers? 

Mr. Dotiiver. Any carrier that is entitled to subsidy. 

Mr. Apams. I will read some figures that the staff has handed me 
this morning in longhand and which are not in form to give everyone 
a copy. The capital gains applied to reduce subsidy in final rate 
orders by the CAB during the period 1951 to 1955 approximates $22 
million. 

That is what we have done. Only in cases where the rate of the 
carriers was open at the time the carrier sold the equipment. So the 
Board followed the policy that it has always followed since 1938 and 
used those moneys to offset the subsidy. That is an actual happen- 
stance of the past 5 years. 

About the local service carriers, I do not believe that they have yet 
been in a position to sell any planes, Congresman. I believe it has 
only been on an acquisition basis. They are using DC-—3’s. What the 
value of a DC-3 might be at the time they are prepared to sell them 
for a new plane in 3 or 4 years is something that I would not venture 
on. It might result in a capital gain or it might not. To the extent 
that it would not, this legislation would have no bearing. 

Mr. Dotiiver. Would the enactment of this legislation, in your 
judgment—maybe this is getting out of your field—have any effect 
upon the taxability of the gain made by the sale of equipment? 

Mr. Apams. No, sir; I do not believe so. 

Mr. Dotutver. It still would be taxed at the rate of capital gains 
rather than on an income basis ? 

Mr. Apams. Yes, sir; I believe that is correct. 

Mr. Dotuiver. I think that is all, Mr. Chairman. 

Mr. Harris. Thank you very much, Colonel. 

Senator Gurney and Colonel Denny. 
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STATEMENTS OF CHAN GURNEY, MEMBER, CIVIL AERONAUTICS 
BOARD; AND HARMAR D. DENNY, MEMBER, CIVIL AERONAUTICS 
BOARD 


Mr. Gurney. Mr. Chairman and members of the committee, we 
are glad to be here this morning, for we are on the other side of the 
question, in favor of the bill, completely. Colonel Denny and myself 
completely support the objectives of the proposed legislation and rec- 
ommend it be enacted into law. These bills have come before you at 
a time when the air-transportation industry is faced with reequipment 
programs that far exceed its present total investment in aircraft and 
will require capital commitments on a scale which will tax every re- 
source of the industry. As of March 20 of this year the airlines of 
this country had on order 308 piston-powered aircraft, 244 turboprop 
aircraft, and 156 jet transports—a total of 708 planes amounting to 
an expenditure of over $1 billion. These figures, as large as they are, 
do not represent all equipment orders which will be placed by the 
industry and it can reasonably be expected that several hundred more 
aircraft will be obtained before the reequipment programs are con 

lete. This reequipment program is by far the most extensive in the 

istory of air transportation, and one of far-reaching importance to 
assist all the certificated carriers in maintaining a strong civil reserve 
air fleet, which is vital to our national defense. ‘They include the trunk 
carriers and the local service carriers, of course. 

The problems which the industry and the Government face in pro- 
viding a sound basis for the accomplishment of the reequipment pro 
grams require, in our opinion, a modification of our traditional ap- 
proach to the treatment of capital gains realized from the sale of exist- 
ing equipment. Our traditional interpretation of section 406 of the 
Civil Aeronautics Act of 1938 is sound in terms of an industry which is 
buying and selling aircraft in a normal market and in numbers which 
do not tax the capital structure and credit positions of the carriers 
involved. But we cannot blind ourselves to the wholly unprecedented 
situation which now faces the industry and we must, therefore, devise 
policies which will assure the success of the pending and any further 
sizable reequipment programs and thus preserve the leadership of 
the United States air-transportation industry in world aviation. In 
our opinion, H. R. 8902 and H. R. 8903 will aid in the accomplishment 
of this objective. 

Argument against enactment of these bills is advanced on the basis 
that the United States Government may as a result of the enactment 
be obligated to make increased subsidy payments to the airline indus- 
try. Conceding that this may be so for a few years, it is our opinion 
that the investment will pay off in the long run because of the greater 
profitability of our carriers when assured of leadership in world 
aviation. 

These new planes give us a lower seat-mile cost with each modern 
aircraft that is purchased. 

Admittedly, this is a matter of judgment. But it is a relatively 
safe judgment to assume that our carriers will do substantially better 
when equipped with the finest equipment in the world and in sufli- 
cient numbers than they will if the equipment programs are restricted 
by lack of Government support to this limited extent at this time. 
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We believe that, in the long run, these bills will be of material assist- 
ance to the subsidy carriers to become self-sufficient. It is needed 
legislation now. 

It must be remembered, however, that the Board under section 406 
of the act has the duty and responsibility to determine the fair and 
reasonable rates for air carriers. If the rate of return of the air car- 
riers becomes excessive for any reason, the Board has the obligation 
to lower the rates or institute proceedings for lowering the fares to 
the traveling public. 

Specific mention should be made of the problems facing the local 
service carrier industry in the United States. The effect of the enact- 
ment of H. R. 8902 or H. R. 8903 will not be as substantial in the 
case of these carriers as in the case of the international carriers, largely 
due to the small number of lower priced aircraft which they operate 
and the probability that they will be selling fewer aircraft during 
any reequipment period. Nevertheless, this is needed legislation for 
the local service carriers; relatively speaking, they will be benefited 
most. But this does not militate against the overall desirability of 
the legislation. Rather it indicates that in all probability additional] 
measures will be required to assist the local service industry during 
the next few years. With this thought in mind, we would propose 
1 two-point program : 

1. Enactment of H. R. 8902 or H. R. 8903; and 

2. Enactment of prototype legislation authorizing Government 
financing for the design, development, and service testing of a proto- 
type aircraft to replace the DC-3. 

In addition to the above-proposed legislation, Mr. Denny also be- 


lieves that additional legislation will be we ee to solve the equity 


financing of the local service carriers. Accordingly, Mr. Denny 
would propose enactment of legislation providing for Government 
guaranty of private loans to enable the local service carriers to pur- 
chase aircraft. It is contemplated that this legislation would not 
involve any expenditure of Federal funds but would only provide 
for the guaranty of private loans negotiated by the local service 
carriers to be used for the purchase of available aircraft or future 
aircraft developed as a result of the prototype legislation recom- 
mended under 2 above. This legislation would have the further ad- 
vantage of providing immediate as well as long-range assistance to 
the local service carriers and would materially assist in overcoming 
ihe serious equity capital deficiency of the industry. 

In summary, we strongly recommend the enactment of H. R. 8902 
or H. R. 8903 at this time. 

I want to add, too, to my prepared statement that it must be pointed 
out that most of the air carriers now committed for these major re- 
equipment purchases are no longer on subsidy. We all know that. 

Under well-established law, the capital gains these carriers will 
realize as they sell their present aircraft will be retained. Those 
that are not on subsidy will retain their capital gain. They will use 
that to finance the purchase of the new fleet. Since the shift of these 
carriers from a subsidy to nonsubsidy status has occurred within the 
past 6 years, it is apparent that some, if not a substantial part of the 
present fleet value, represents past subsidy payments. To deny reten- 
tion of capital gains to these carriers not yet off subsidy for their new 
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aircraft financing, has a certain discriminatory aspect as between the 
still-subsidized and the no-longer subsidized carrier. We think it 
only fair to state that the category in which any specific carrier falls 
at the moment is largely beyond the control of management and js 
the result of the Board’s route case decisions in the past and the 
strength of the resultant route system assigned to it for operation in 
the public interest. Colonel Denny and I both strongly recommend 
the passage of 8902 or 8903 at this time. 

Mr. Harris. Thank you very much, Senator. I might say in con- 
nection with the two-point program which you present, you may 
recall that this committee approved and reported a bill sponsored 
by our colleague, Mr. Hinshaw, in the 81st Congress providing for 
prototype testing, but unfortunately it did not get the attention it 
deserved. 

Mr. Gurney. We think so much of that bill and the worthwhileness 
of it that we could not pass up the opportunity to again say a good 
word for it. 

Mr. Harris. I personally feel, and I am sure our colleague, Mr. 
Hinshaw, who was the author of the bill at that time, feels that it is 
not too late even now for something to be done. The committee went 
into that problem quite thoroughly last year as we visited the various 
aircraft industries in the United States and abroad. It is a highly 
important matter. 

Mr. Hinsuaw. Mr. Chairman, I thank you for the reference to the 
bill. A new bill has been drafted and has been submitted recently. 
1 do not know that it has had an opportunity to come before the 
committee for action, but it is in the mill. 

Mr. Harris. Were there any questions? 

Mr. Hinsuaw. Yes, Mr. Chairman. 

Mr. Harris. Mr. Hinshaw. 

Mr. Hinsuaw. I note you and Mr. Denny differentiate also between 
the effect upon the subsidized versus the unsubsidized carrier. 

Mr. Gurney. We certainly do. 

Mr. Hrnsuaw. And recognize the fact that the nonsubsidized car- 
rier can and does keep any profit in the nature of capital gains on 
the sale of equipment. 

Mr. Gurney. The nonsubsidized carrier keeps it. 

Mr. Hinsuaw. The nonsubsidized carrier keeps it and thinks no 
more of it, and that is available, among other funds, for the down- 
payment on new equipment orders, 

Mr. Gurney. That is right. 

Mr. Hinsuaw. In the case of the subsidized carrier, that, of course, 
has been taken from him as a profit when actually it is a capital gain. 

I think it is clear that these bills intend to differentiate between what 
is an operating profit and hence a profit due to good management or 
not good management and what is due to fortuitous circumstances, 
such as the demand of the secondhand airplane market for second- 
hand airplanes or wornout airplanes, even, for the spare parts. As 
we all know, airplanes were a dime a dozen at the close of the war. 
You could not sell an airplane for love nor money. But it did not take 
very many years until the DC-3’s in the market had been chewed up 
because no new parts had been made for them and there is a demand 
for them as spare parts, if nothing else, and that caused the market 
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to gosky high. That is not a management operating profit, obviously. 
That is a profit which, I believe, was not contemplated when the Civil 
Aeronautics Act was passed. It was a fortuitous profit. 

I might mention in connection with your subsequent statement, 
that in accordance with my memory there was a period during the war 
or shortly thereafter in which the entire subsidy of the carriers to 
that date had been paid back by the carriers of mail at the rates then 
in existence. There was a multimillion-dollar profit in the account. 
I believe that occurred about 1943. They had wiped off all of the 
subsidy. 

What subsidy has occurred since then is something I have not had 
an opportunity to figure. Evidently, the subsidy that has been paid 
since whenever you started charging subsidy versus transportation 
costs—about 2 or 3 or 4 years ago. 

Mr. Denny agrees with you, then, on these two bills. 

Mr. Denny. Yes, sir; I do, very strongly. I think this is a very 
important thing, and I think it is something that has been in effect for 
17 years and goes back to the horse-and-buggy days of the DC-3. 
Now that the new airplanes cost approximately the same as a battle- 
ship, it is time to look over our policy and change it. 

Mr. Hinsnaw. Mr. Denny, has the Board always followed the same 
interpretation of the act in regard to gains and losses from the sale 
of flight equipment ? 

Mr. Denny. I think I have the answer to your question, Mr. Hin- 
shaw. ‘Though I cannot speak from personal knowledge with respect 
to the period before | become a member of the Board, it is my under- 
standing that the Board has always deducted gains realized from 
snch sales during past open-rate periods. That has taken place 17 
or 18 years. On the other hand, it has not, until recently, deducted 
any gains in fixing prices for future periods. In a great many cases, 
future rates have been fixed to become effective as of a date prior to 
the actual order. For example, the beginning of the calendar year 
during which the order is entered. 

In all such cases prior to 1954, the Board did not look at the gains 
realized during this elapsed portion of the future period. However, 
in June 1954, the Board, in fixing the Braniff future rate to become 
effective from January 1, 1954, did deduct the profits on sale of flight 
equipment which Braniff had realized during that year. This was 
done in the Pan American case in December 1954, and again in the 
Northern Consolidated case, and the second Braniff case in January 
1955, and also in the Pan America system rate case, which was de- 
cided in December, 1955. 

You will notice, Mr. Hinshaw, that these things, to my mind, do 
not hurt the large airlines nearly as much as they have possibility of 
hurting the small ones, such as Delta, Braniff, Panagra, and the local 
service airlines. The danger, in my mind, is the very exceeding dam- 
age it will do to the smaller airlines rather than the big ones. The 
big ones usually can find enough money to pay, but it is pretty hard 
for the little ones to do it. 

Mr. Hinsuaw. Does that list you gave include all of the cases in 
which there is a record by the Board of having offset losses by capital 
gains ¢ 
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Mr. Denny. Those are on future years, you understand. That is 
different from the other ones. 

Mr. HrnsHaw. During the open-rate period they have been ac- 
counted for. But they have not been included for the purpose of 
ratemaking. 

Mr. Denny. That is right. 

Mr. Hinsuaw. So that is a differentiation between the two methods 
of doing business. 

Why did the Board make this change in the practice? 

Mr. Denny. There was no real discussion of the problem since the 
accounts are relatively small and the issue was not brought to our 
attention in the first case where this was done. The amount involved 
in the Pan American system rate case was considerably larger and 
the matter was thoroughly discussed there. That was $7 rg if 
you will remember. 

The Board members were not unanimous in their view, and I did 
not agree with the action taken. Neither did Senator Gurney. We 
both disagreed in that particular case. 

Mr. Hinsuaw. That was a 3-to-2 decision by the Board. 

Mr. Gurney. No, sir; we felt with Pan American entering into a 
contract for $129 million worth of new airplanes, if they could go to 
the Chase Bank and lay down some money on the counter and say 
here is our downpayment, it would be of a tremendous advantage to 
them and far greater advantage to a smaller airline like Panagra and 
Delta and Northwest and Braniff. The Board at the time of this 
decision had under consideration whether to institute an industry- 
wide proceeding regarding the general overall policy to be given 
profits from the sale of flight equipment. This proceeding was to 
cover all subsidized carriers. Colonel Denny and I desired to defer 
decision on Pan American’s $7 million profit from the sale of flight 
equipment until after the decision in this proposed investigation. The 
majority disagreed with this suggestion, and the Board did not take 
final action on the proposed investigation. A few days later we de- 
cided to approve the order putting Pan American on a final mail 
rate. We decided not to dissent because it would be improper to refer 
to a future contemplated Board proceeding involving the investiga- 
tion of the capital gain issue. I might add that since the Pan Ameri- 
can mail rate order was issued, the Board has instituted such an 
investigation. 

Mr. Hinsnaw. I noticed in the joint statement that Senator Gurney 
has read that you agree and have stated that these airplanes and the 
acquisition of new airplanes is vital to our national defense. 

Mr. Denny. Yes, sir. There is no question about it. 

Mr. Hinsuaw. That has been the principle upon which the com- 
mercial air system has been fostered by the Congress. 

Mr. Denny. As a matter of fact, the National Defense said so in 
this case. 

Mr. HinsHaw. Yes. The actual acquisition of new planes as rap- 
idly as possible is very highly in the interest of the national defense. 

Mr. Denny. Very, very greately ; yes, sir. 

Mr. Hinsnaw. I can remember at the beginning of the last war 
when I was already a Member of Congress for some time, that one- 
half of the commercial aircraft then in service on the commercial 
airlines was taken by the Government for the transportation of troops 
and that even now one-half or some such number of the airplanes that 
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are in the hands of the commercial air carriers are subject to bein 
seized by the National Government and turned over on 48 hours 
notice. 

Mr. Denny. That is correct. 

Mr. Hinsuaw. It is vitally important that this fleet of nearly 1,000 
airplanes be modernized as soon as possible. 

Mr. Denny. I believe 60 percent of them were involved in the last 
war and even then the Armed Forces said they did not have enough. 

Mr. HinsHaw. That is right. They proceeded to order from the 
Douglas Co. 8,000 DC-3’s, I believe, and some number of DC—4’s, 
maybe a thousand, to augment the carrier fleet. This money which 
we are trying to save for the carriers is not for profit, as the bills have 
set forth, but is to be held only if it is used in the purchase of new 
equipment as downpayment; is that not right? 

Mr. Denny. That is right. 

Mr. Hinsuaw. And cannot be paid out to the stockholders. 

Mr. Denny. That is right. That is what our intention is and that 
is what we tried to do in this case. That is, to pay it out for the pur- 
chase of new airplanes and not to the stockholders. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotuiver. It has been brought out in these hearings that the 
average time of depreciation on a plane is 7 years; is that correct? 

Mr. Gurney. That is the correct length of time. 

Mr. Doutiver. Over a period of 7 years, therefore, an airline of 
whatever character—long distance, overseas, local service—would be 
allowed to recoup the original cost of each plane used. 

Mr. Gurney. Down to the point of the residual value which we have 
agreed and used of 15 percent of its original cost. In other words, 
over 7 years they would depreciate 85 percent or approximately 12 
percent per year. 

Mr. Dottiver. So the residual value you would figure at the end of 
the 7-year period would be about 15 percent of the original cost. 

Mr. Gurney. Fifteen percent has not been allowed as a depreciation 
reserve, that is right. 

Mr. Dorziver. This issue we are discussing comes when the airplane 
is sold, whether at the end of the period of depreciation or during its 
depreciation period. The question is presented as to the treatment of 
that money which is secured for the sale of that plane; is that not 
true? 

Mr. Gurney. That is right. 

Mr. Dotutver. This bill will permit the carrier to use the salvage 
money on the plane, to buy new equipment ? 

Mr. Gurney. That is all it is intended to do, from my understand- 
ing of the bill. 

Mr. Dotuiver. Unless this bill is passed, under the present rules of 
the Board, that money will not be available for that purpose. 

Mr. Gurney. Any portion of the sale price of an airplane by an air- 
line that is above its cost would be recaptured under the present policy 
of the Board. 

Mr. Dotriver. That has been followed, as Colonel Denny has just 
pointed out, over quite a period of time in the immediate past and is 
still the official policy of the Board. 

Mr. Gurney. That is right. At the moment that is the policy. 

Mr. Dotttver. To put the question in an affirmative manner, if this 
legislation is passed it would enable the carrier to obtain a part of the 
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needed funds for new equipment and leave the remainder of the 
needed money to be acquired through loans or through equity financ- 
ing. 

Mr. Gurney. That is right. 1t makes the job of repurchase. from 
the financial standpoint much easier for the carrier. 

Mr. Denny. Mr. Dolliver, may I add one thing to that? I thought 
the statement that Mr. Lawder of Panagra made on page 7 of his writ- 
ten statement the day before yesterday on the question of deprecia- 
tion is about as good a presentation as I have seen yet. I wanted to 
call your attention to that because that is one of the reasons I did not 
go into that a little further. 

Mr. Doututiver. We heard the statement and Mr. Lawder made a very 
good statement, I am sure. 

I think that is all, Mr. Chairman. 

Mr. Hinsuaw. I have just one question I would like to ask. 

Mr. Gurney. Before you ask your question, may I just say that 
you made the statement that in time of an emergency one-half or 60 
percent of the airplanes would be available. If the emergency was 
great enough, 100 percent of the airplanes are available. 

Mr. Hinsuaw. Of course. The long-range airplanes are generally 
acquired by the overseas and transcontinental carriers. 

Mr. Gurney. That is right. 

Mr. Hinsuaw. It is very important that these long-range airplanes 
be available to the United States Military ? 

Mr. Gurney. That is right. 

Mr. HinsHaw. I would like to ask a question concerning the Board’s 
system of checking accounts. When I was talking to Colonel Adams 
a moment ago he thought that the amounts of money that were set 
aside for depreciation ought to be found somewhere in the company 
in the form of cash. Is it the principle of the Board that this money 
should be retained in a cash or investment account for the purchase 
of new airplanes, or is it invested in equipment from time to time, or 
other assets ? 

Mr. Gurney. I do not believe there is any obligation on the part 
of the Board to see to it that the carriers retain the money for any 
particular purpose. In other words, that is their money after the 
settlement has been made, and good business judgment in what they 
do with the money is entirely up tothem. It is theirs. 

Mr. Hinsuaw. In any expanding operation in which a company 
is engaged, as a practical matter in the entire commercial aviation 
business, it would have to be invested in all kinds of assets; would it 
not ? 

Mr. Gurney. Whatever was needed most at the moment, I would say. 

Mr. HinsHaw. Thank you. 

Mr. Hate. Mr. Chairman. 

Mr. Harris. Mr. Hale. 

Mr. Hate. Since you gentlemen have testified, I have reread this 
statement of Colonel Adams, which, if I understand it correctly, 
comes simply to this: That the effect of this legislation, if passed, 
would be to increase subsidies payable by the Government to the 
airlines. Is that your understanding? 

Mr. Gurney. That is his understanding. I will let him speak for 
himself, 

Mr. Hatz. I am at a loss to see what harm can be done by these 
bills. : 
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Mr. Gurney. It is my belief that if we allow the capital gains to 
be retained by the companies it will make them more efficient for they 
will get better, modern airplanes, they will be in better position to 
buy a plane where the seat-mile cost is lower. It will not only help the 
traveling public, but it will give a more modern plane to the country 
for whatever need it may have for it. 

Mr. Harr. That seems so obvious to me that I do not see how 
it can be gainsaid. 

Mr. Gurney. In each period of time when new planes come up, 
we have found that they are not only faster and more convenient, but 
there is a lower seat-mile cost. 

Mr. Denny. Mr. Hale, I personaly believe that it will bring the da 
of getting these airlines off subsidy much quicker than if we take all 
the money away from them. 

Mr. Hate. Certainly it should be the policy of the Civil Aeronautics 
Board and the policy of the Congress to have the airlines use just as 
good equipment as they can get. 

Mr. Gurney. We believe that is the intent of Congress, and the 
law. 

Mr. Hater. I am sure it must have been the intent of the Congress 
when it passed the Civil Aeronautics Act in 1938. 

Mr. Gurney. Yes, sir. 

Mr. Hate. That is all, Mr. Chairman. 

Mr. Harris. If there are no further questions, thank you very much. 

Colonel, you may file your reports on these other bills, H. R. 7922, 
and Mr. Williams’ bill was 8000. Then on H. R. 295 and related bills. 

Mr. Apams. Yes. We have those here, and we are leaving them 
with you now. 

Mr. Harris. You may do that. Realizing that you have a heavy 
schedule and you wanted to get away before 11 o’clock, since it is 
after 11, I think we will excuse you. 

Mr. Apams. Thank you, Mr. Chairman. May I inject one remark 
in regard to item 2 of the statement made by Colonel Denny and Sen- 
ator Gurney in regard to prototype legislation. If there is any possible 
implication that I do not join in the support of prototype legislation 
I would wish to have the matter cleared up to show that not only 
myself but the Board, on past occasions len such legislation has 
been before this committee, has unanimously supported prototype 
legislation. 

Mr. Harris. Yes; we recall that the Board did send up a favorable 
report on the bill we referred to a moment ago. 

Mr. Avams. Thank you, Mr. Chairman. 

Mr. Harris. Thank you. We appreciate the time you have taken 
to come up this morning. 

Mr. Robert Ferguson. 


STATEMENT OF ROBERT G. FERGUSON, TREASURER OF 
PAN AMERICAN WORLD AIRWAYS, INC. 


Mr. Fercuson. Thank you, Mr. Chairman. 

Mr. Harris. You may proceed. 

Mr. Fercuson. Mr. Chairman and members of the committee, I am 
most appreciative of the opportunity of talking to you. I am treas- 
urer of Pan American World Airways, Inc. I submit this statement 
in support of H. R. 8902 and H. R. 8903. 
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Other witnesses have and will discuss the background and purpose 
of the bill, and I need not go into those matters in any detail. The bil! 
would correct an interpretation of section 406 (b) of the Civil Aero- 
nautics Act which we believe not to be in accord with the original 
intent of Congress. It is our view that the phrase “all other revenue” 
in section 406 (b) was never intended to require the Civil Aeronautics 
Board, in fixing subsidy mail pay, to take into account at all gains 
or losses which the alien might experience as a result of the sale 
of flight equipment. However, it has been interpreted by the Civil 
Aeronautics Board to mean that such gains and losses are to be taken 
into account. 

Mr. Denny and Mr. Adams set forih for you the matter in which 
treatment of capital gains and losses has been handled by the Board 
in the past. I would like to make just one comment. Up to December 
31, 1953, in all open rates the gains or losses on sale of flight equipment 
were taken into account in fixing subsidy. However, as of January 
1, 1954, the first case was decided in which gains from the sale of 
flight equipment were actually applied to the reduction of subsidy in 
a future period. In other words, take the Braniff case, which Mr. 
Denny referred to. The order came out establishing the rate for them 
about June of 1954. However, the rate was fixed effective January 1, 
1954. In the intervening period between January 1, 1954, and the 
time the order came out, theca were certain profits from equipment 
sales. They were picked up, even though it was a future rate, to 
offset subsidy in that case. That was the beginning of that policy 
with the Board. 

The Board has just set down a hearing to determine what it should 
do with respect to gains and losses realized by subsidized carriers 
during the entire future rate period. H. R. 8902 or 8903 would correct 
this situation by making it clear that capital gains and losses realized 
after the effective date of this legislation are not to be included by 
the Board in fixing the subsidy element of mail rates. The legislation 
proposed is essential in order to enable the carriers properly to carry 
out the purposes of the Civil Aeronautics Act which may be sum- 
marized in the phrase “to maintain and continue the development of 
air transportation to the extent and of the character and quality 
required for the commerce of the United States, the postal service and 
the national defense.” 

The problem facing the airlines in reequipping is a truly enormous 
one. The cost of the new equipment is staggering. The prices for 
the 4-engined jet airplanes which have been contracted for recently 
are of the order of $5 million apiece, without regard to the spares. 
This compares with prices of $114 million for a DC-6B and $2, 
million for a DC-7C. 

It is obvious that acquisition of such new aircraft will require financ- 
ing beyond any amounts which can be realized through depreciation 
on existing equipment or through retention of earnings. Such addi- 
tional financing must come from one or more of the following: (1) 
Borrowing, (2) cash realized on the sale of flight equipment which 
has become outmoded, (3) the sale of equity securities. 

There is a limit on the amount of funds which can be obtained by 
borrowing. There is also the prudent businessman’s limit as to what 
portion of capital should be represented by debt. 

The retention of profits from the sale of flight equipment is impor- 
tant not only because the airlines need this money in and of itself, 
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but because it aids them in their additional financing in two ways. 
It broadens the asset base upon which they may borrow, and it improves 
the ability to sell equity securities. 

The use of capital gains to reduce subsidy has a very adverse effect 
on an airline’s profit-and-loss statement from the standpoint of the 
appraisal of a ne testy worth by the financial community. The 
airline, rather than being able to show a reasonable profit from oper- 
ations, must, under the prescribed accounting procedure, report a sub- 
stantial portion of its profits from nonoperating sources. It may even 
show an operating loss if such profits are sufficient to cover the return 
element of the rate. If subsidies are to be reduced by profits derived 
from the sale of flight equipment, the marketing of equity securities 
on the basis of such profit-and-loss statements, in a manner fair to 
present stockholders, will be almost impossible. 

Those who oppose legislation of this type have contended that past 
experience demonstrates that the carriers do not need to retain profits 
from sale of flight equipment in order to enable them to finance new 
equipment. There are at least two fallacies in this argument. In 
the first place, the Board has not in the past taken into account all 
gains or losses realized from sale of flight equipment. As I have 
indicated before, the Board has never until recently taken into account 
such gains or losses realized in any part of a future rate period; and 
even with the recent change in this practice has not taken into account 
such i or losses beyond the experienced portion of the future rate 

eriod. 
In the second place, past history affords no guide to the handling of 
the reequipment problems facing the airlines at the present time. Not 
only are the carriers faced with the necessity of financing the acquisi- 
tion of unprecedented aircraft capacity to meet the increasing volume 
of operations, but the equipment is becoming increasingly more ex- 
pensive. This is because the units themselves are larger and more 
complicated, and also because of the rising price level. The dollar 
which must be used to purchase this new equipment has only a fraction 
of the purchasing power of the dollar which was used to purchase the 
older equipment. Obviously, the accumulated depreciation on the 
old equipment does not nearly provide the amount which is required 
for equipment replacement in today’s market. The profits from sale 
of the old equipment are to a large extent the product of the inflation- 
ary trend and will, if the airlines are permitted to retain them, com- 
pensate in part for it. 

It is further contended that the Government has paid the depreci- 
ation on the old equipment, and therefore should be entitled to recoup 
the gains. If subsidy payments are to be considered as being appli- 
cable to the carrier’s entire operation, then the amount of depreciation 
paid through subsidy is very small indeed. A far greater proportion 
of the depreciation is paid be the commercial revenues. It certainly 
cannot be contended that the customers of the airline who purchase its 
services at the established tariff rates and make use of such service are 
also entitled to a share in the carrier’s capital assets. Similarly, there 
is no reason why the Government should recoup the profit resulting 
from rising price levels. To do so would mean in effect that the 
Board is making a retroactive adjustment in depreciation rates appli- 
cable to periods for which rates are closed and final. There can be 
no justification for this approach. On the other hand, the Board 
does have control for the future. If it should find that in normal 
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times the subsidy carriers are showing profits from sale of equipment 
which are considered to be too large, the Board can correct the situation 
by prospectively revising depreciation rates which are allowed for 
ratemaking purposes, and thus reduce the profits. 

The other criticism of the legislation is that it discriminates among 
airlines, since some may be able to take advantage of the capital gains 
and others may not, and also because the timing of sales may affect 
the profit ohh a carrier realizes. It is argued that this in turn may 
induce some airlines to overequip or make premature purchases of 
equipment. Such a contention has no sound basis. The Board has 
adequate control over the timing and extent of any subsidized carrier’s 
reequipment program through its control over the allowable invest- 
ment for ratemaking purposes. 

Mr. Harris. Does that conclude your statement, Mr. Ferguson ¢ 

Mr. Ferauson. Yes; it does. 

Mr. Harris. Are there any questions? Mr. Dolliver? 

Mr. Dotttver. Do I understand that you are an attorney as well as 
a treasurer of the company ¢ 

Mr. Ferauson. No; Iam not. 

Mr. Dotxiver. I will put this question to you: Do you think under 
the present law there is a possibility of the Board reversing itself and 
saying that this money can be set aside for the purchase of new equip- 
ment? Is that possible under the present law? Could the effect of 
this bill be brought about by an administrative ruling without the 
necessity of congressional action ? 

Mr. Frrcuson. I assume that it could. The Board has that power, 
I would think. 

Mr. Dotiiver. You think they have the power. 

Mr. Ferauson. I think they have the power because they established 
this policy in the first place as their own interpretation of the law. I 
think there have been times when they have reversed their position on 
various statements of policy. 

Mr. Harris. Carrying that a little further, then, do I understand 
from what you said a moment ago in your statetment that the Board in 
its action deducted a substantial amount of profit realized by Pan 
American from the sale of flight equipment when it fixed Pan Ameri- 
can’s rate last year ? 

Mr. Fercuson. It certainly did, a very substantial amount. As a 
matter of fact, the equipment sales profits which were deducted were 
$414 million, but by the time they had adjusted for the differential in 
tax rate, the deduction amounted to about $7 million on the sale of 
flight equipment. 

Mr. Harris. Did this reduce the mail pay by the large amount 
when the tax effect was considered ? 

Mr. Fercuson. It reduced it by about $7 million. As a matter of 
fact, our subsidy for last year was cut to just over $1 million. 

Mr. Harris. There has already been some statement made with 
reference to it. I think I understand what the facts are now as 
compared to past practice. Was this a change in practice which the 
Board had previously followed in accordance with your own expe- 
rience ? 

Mr. Fercuson. Up to December 31, 1953, the Board, in establish- 
ing future mail rates—prospective mail rates—did not deduct for 
known profits from equipment sales so long as you were on a pros- 
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pective basis. For example, in 1953 we closed our Latin American 
rate case. The rate was closed about July or August, but the rate 
was made effective as of January 1, 1953. During the intervenin 
period from the date of the order or between the effective date an 
the date of the order we had realized a profit from equipment sales of 
around $600,000. That was not deducted from the mail pay subsidy in 
1953. In both 1954 and 1955, in cases which we had before the Board, 
however, there were deductions made in this experience period under a 
closed rate. 

Mr. Harris. Was this followed in several other cases ? 

Mr. Fercuson. Yes, it was. The first case, as I remember it, was 
the Braniff case. As a matter of fact, it was the first case and the 
basis for, I believe, the deductions that were made from Pan American. 
In that case it was a rate effective January 1, 1954, and the order 
came out, I believe,in May. During that period they had some equip- 
ment sales profits which were deducted. Again, in the Northern 
Consolidated case the same treatment was afforded them, and also in 
another Braniff case. 

Mr. Harris. On the basis of the rate fixed regarding Pan American, 
what rate of return did you have or realize in 1955? 

Mr. Ferevson. In 1955 on the basis of our total investment, we 
had a return of about 6.63 percent. On the basis of the investment 
base recognized by the Board, the return was 7.35 percent. 

Mr. Harris. For information, just to see how this particular policy 
would work, what would it have been if the Board had not addelaall 
the profit from sale of flight equipment realized during the year 1955? 

Mr. Fereuson. If the Board had not made the deduction in 1955, on 
the basis of total investment we would have had a return of 8.84 
percent. On the basis of the recognized investment, again, the rate 
of return would have been about 9.8 percent. 

Mr. Harris. To show its effect, what new aircraft did you say that 
Pan American has on order. 

Mr. Fercuson. We have 21 DC-8’s on order, 23 707’s, and 29 DC- 
7C’s on order at the moment, with a commitment, including spares, 
of about $340 million. 

Mr. Harris. $340 million ? 

Mr. Ferauson. That is correct. 

Mr. Harris. Over what period of time would it be necessary to meet 
those commitments ? 

Mr. Ferauson. We started meeting the commitments at the date we 
signed the contract. It is necessary for us to put up deposits. In the 
case of the Boeings, that is at 11 or 12 percent a year. In the case 
of the Douglases we will have to set up deposits of 50 percent of the 
total order. In the case of the DC—7C’s, deposits have already been 
been made of approximately 25 percent of the total order. The de- 
posits on the Boeings are running at the moment about $3 million a 
quarter. The deposits on the Douglases will start about the middle 
of 1957. 

Mr. Harris. The $340 million of equipment, as you have explained, 
is a rather substantial sum of money. How does it compare with the 
present book value? That is, the book value of your preesnt equip- 
ment. 

Mr. Feravuson. Our present flight equipment book value is about 
$100 million. 
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Mr. Harris. Are there any further questions? 

Mr. Hinsuaw. You, yourself, you said, are not a lawyer, and hence 
would not be competent to answer legal questions ? 

Mr. Frerevuson. That is correct. owever, I have a lot to do with 
lawyers. 

Mr. Htnsuaw. I do, too. I am not a lawyer, either, but I have a 
lot to do with them. 

Mr. Harris. Thank you very much, Mr. Ferguson. We are glad to 
have you testify. 

Mr. Fercuson. Thank you. 

Mr. Harris. Mr. Don W. Markham is the next witness. 


STATEMENT OF D. W. MARKHAM, ASSISTANT GENERAL COUNSEL 
OF THE AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Markuam. Thank you, Mr. Chairman. Mr. Chairman and 
members of the committee, I am D. W. Markham, assistant general 
counsel of the Air Transport Association of Ameriea. As you gentle- 
men know, our association includes in its membership practically all 
of the air carriers operating under certificates of public convenience 
and necessity issued under the Civil Aeronautics Act of 1938. Since 
the bills under consideration today affect only those carriers receiving 
subsidy under the Civil Aeronautics Act, I should add that. practically 
all of the subsidized carriers are members of our association. They 
include the local service carriers, carriers operating within Alaska and 
Hawaii, carriers operating between the United States and Alaska, 
some of the international carriers, the three helicopter operators, and 
a few of the so-called domestic trunkline carriers. 

H. R. 8902 and H. R. 8903—-which are identical—would amend 
section 406 (b) of the Civil Aeronautics Act of 1938. That section 
provides that in fixing subsidy rates, the Civil Aeronautics Board is to 
consider— 
the need of each * * * air carrier for compensation for the transportation of 
mail sufficient to insure the performance of such service, and, together with all 
other revenue of the air carrier, to enable such air carrier under honest, eco- 
nomical, and efficient management, to maintain and continue the development of 
air transportation to the extent and of the character and quality required for 
the commerce of the United States, the postal service, and the national defense. 

When the Civil Aeronautics Board first undertook the responsi- 
bility of administering this section of the act, the question came up as 
to what was covered by the phrase “all other revenue” in the pro- 
vision I have just quoted. There was a great deal of debate at that. 
time, I recall, as to whether it applied to book profits on the sale of 
capital assets, and, if so, whether book losses were not also to be 
considered. There were those who argued strenuously and, I am sure, 
sincerely that a book profit on the sale of a capital item is not “reve- 
nue.” I strongly suspect that if the question had first been presented 
to the Civil Aeronautics Board by an airline which was asking for an 
increase in its subsidy to cover book losses sustained on the sale of air- 
craft, the question might have been answered differently than the way 
in which it was eventually answered. I suspect also that had the 
members of Congress who participated in the drafting of the Civil 
Aeronautics Act been asked the question whether they considered 
book profits and losses on the sale of capital assets as “other revenue” 
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of a carrier, they would have answered quite positively that they did 
not. Be that as it may, the Civil Aeronautics Board eventually de- 
cided that the “all other revenue” provision does include capital gains 
on the sale of aircraft or other capital assets of a carrier, and that 
interpretation was sustained by the inten Court in the Western Air 
Lines case decided last year (347 U.S. 67). 

The Board has applied this provision as follows: If the Board 
were fixing a subsidy rate for a past period and found that a carrier 
needed a subsidy of, say, a million aon for that period, they would 
normally allow the full million dollars as subsidy; but if they found 
that the carrier had realized a book profit of, say, a half a million 
dollars on the sale of capital assets during the period, they would 
offset that one-half million dollars against the million dollar “need” 
and allow the carrier a subsidy of only a half million dollars. This 
has been their practice whenever the profits were realized during an 
open rate period and prior to the date on which the rate was finally 
fixed. They have not, however, undertaken to estimate the amount of 

rofit which would be realized in the future on such transactions, nor 
iave they attempted to provide for any automatic offset of profits 
realized after an order fixing a final subsidy rate. 

However, on April 6 the Board issued an order reopening all of 
the subsidy rates for the purpose of determining how to deal with 

rofits realized in future periods under final rate orders. While the 

oard’s order does not indicate its present views on what its policy 
should be, it does state that at the conclusion of the proceeding it will 
be in a position to amend all outstanding subsidy-rate orders, retro- 
actively to April 6, “in order to reflect the determination of the proper 
treatment of retirement profits.” Hence, if the Board were to conclude 
that book profits realized during a future period, for which a carrier’s 
rate had already been fixed, should be offset in some fashion against 
the subsidy payable to the carrier, the Board would presumably pro- 
vide for such an offset in all subsidy rate orders. 

The bills undertake to clarify the meaning of the phrase “all other 
revenue.” They do not go to the extent of excluding capital gains 
entirely. Instead, they provide that the Board shall not regard 
capital gains as “other revenue” if the carrier, within a reasonable 
time, reinvests the gains in other similar or related property. But 
the bills do provide that the Board shall not take account of capital 
losses under any circumstances. 

Either bill, if enacted, would help to solve one of the major prob- 
lems facing the air transport industry today. Almost continuously 
since enactment of the Civil Aeronautics Act in 1938, two factors have 
been at work which have combined to present the airlines with a 
major equipment and equipment-financing problem. First, there 

as been such a rapid increase in the demand for air transport service 
that the carriers have been faced with an almost continuous equipment 
shortage. Second, there has been a phenomenal increase in the price 
of new aircraft and of the other operating equipment so urgently 
needed by the industry to meet the growing enna I don’t need to 
quote statistics to this committee to support the statement that airline 
traffic has been growing by leaps and bounds ever since 1938. With 
the exception of a momentary lull during late 1947 and early 1948, 
there has been a constant and sharp increase in the demand for airline 
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service, and there have been only brief periods during those 17 years 
when the airlines have had sufficient equipment to accomodate the 
demands made upon them. 

At the same time, however, the cost of providing additional equip- 
ment to meet this demand has been increasing at an even more spectac- 
ular rate. The members of this committee will recall that DC-3 type 
aircraft could be purchased new from the manufacturer before the 
war for a price of approximately $125,000. Those same aircraft were 
bought back from the Government at the end of the war, reconditioned 
and put in airline service at costs sometimes double or more the origi- 
nal price of the aircraft. DC—4 type aircraft, which were available 
as Government surplus at the end of the war at — in the neighbor- 
hood of $100,000, are today—10 years later—selling at 414 to 6 times 
that figure. Even the more modern, postwar types have increased so 
sharply in value that early purchasers of such equipment could take 
delivery from the manufacturer and promptly resell at a substantial 
profit. These are but illustrations of the trend of aircraft prices dur- 
ing the 10 years since the war. And now we are ordering jets at 414 to 
514 million dollars apiece. For the information of the committee, I 
am attaching to my prepared statement a schedule showing the actual 
prices paid by the airlines for new aircraft since 1946. This will give 
you a more detailed picture of how rapidly the prices of aircraft have 
been rising. But it must be remembered also that the prices of used 
aircraft have followed a similar pattern, both because of the increasing 
price of new aircraft, and because the airlines were so short of equip- 
ment that there has been a constant demand for additional aircraft of 
any type that could be obtained. 

This same combination of circumstances—the shortage of equipment 
to meet the demand for service and the sharply increasing cost of 
equipment—has also presented the air transport industry with a major 
financing problem. While there has been an almost constant need for 
aircraft of any usable type, the highly competitive nature of the in- 
dustry, coupled with the rapid development of new and improved 
types of transport aircraft, has forced the carriers to replace obsolete 
or obsolescent types with more modern equipment as rapidly as it 
became available—and always at an increasing cost. Even though a 
carrier were able to sell its older aircraft at a book profit, the proceeds 
of the sale, plus the accrued depreciation on the older equipment, were 
not sufficient to cover the purchase price of the new quipment. A car- 
rier could not even replace its existing capacity with more modern and 
efficient aircraft by using its depreciation reserve, plus the proceeds 
from the sale of its used equipment. Additional financing was neces 
sary even to maintain the same capacity with more modern equipment. 
But, as I have pointed out, the airlines’ problem was not limited just 
to replacing existing capcity. They were faced with the necessity 
of providing more and more capacity to meet the growing demand for 
their service, and that, of course, aggravated their financing problems. 
T am also attaching to my prepared statement another schedule show- 
ing the tremendous growth in the airlines’ investment in operating 
property and equipment during the last 10 years, and also showing the 
amount of outside capital which they have had to raise in order to 
finance that increase in investment. 

This financing problem, which has been an acute one for many of 
the carriers, particularly those who were still dependent on subsidy, 
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has been aggravated still further by the Civil Aeronautics Board’s 
treatment of capital gains in fixing subsidy rates. As I indicated 
earlier, the Board has regarded the book profit on the sale of capital 
assets as “other revenue” and whenever such profits were realized dur- 
ing an open rate period, the Board has reduced the carrier’s subsidy 
by the amount of the profits. This has meant, of course, that the car- 
rier’s current income was reduced by the amount of the profit realized 
on the sale of its equipment. Consequently, if the profit were rein- 
vested in new equipment, the carrier would be forced, either to forego 
that amount of current income, or to raise additional working capital 
to help meet. its current operating expense. On the other hand, if 
the profit was used to meet current operating expenses, the amount 
of new capital which the carrier had to raise to pay for the new 
equipment was correspondingly increased. 

This practice of the Board—of offsetting capital gains against 
subsidy income—has had the effect not only of depriving the car- 
rier of the use of the profit in paying for new equipment, but it has 
actually damaged the carrier’s ability to raise new capital. To 
make this clear, let me take a hypothetical example. Let’s take the 
case of a small carrier which has an investment of, say, a million 
dollars and which would be entitled to earn, under the Board’s present 
policies, a net profit after taxes of, say, $80,000 a year. Let’s assume 
that the carrier’s revenues from passengers, freight, and express, 
plus its service mail pay, just cover its expenses. The Board, then, 
would fix a subsidy which would produce a net—after taxes—of 
$80,000. Thus, the carrier’s profit and loss statement would show a 
net operating profit of $80,000, or 8 percent return on its investment. 
While a return of that type is at best marginal for anyone in a busi- 
ness like the airline business, it would at least show that the carrier’s 
operations were producing some net profit. 

But now let’s suppose that the carrier wants to replace its obsolete 
equipment with more modern aircraft and can dispose of its old air- 
craft at a book profit equal to its annual subsidy. If the profit is 
offset against the carrier’s subsidy, the carrier would receive no sub- 
sidy at all for the year in which the aircraft were sold. But what 
has happened to the carrier’s profit-and-loss statement? Instead of 
a net operating profit of $80,000, the carrier will now show a zero 
operating profit. To be sure, it will show a nonoperating profit on 
the sale of equipment, but a banker looking at the statement is likely 
to say to the carrier, “You made nothing on your operations during 
this period and the only thing that saved you was the sale of your 
aircraft. You can’t expect to keep alive by liquidating your assets 
each year and you, therefore, are not a very good credit risk.” Cer- 
tainly also, the potential investor who sees a profit-and-loss statement 
like that is not going to be much interested in purchasing the carrier’s 
stock. Consequently, as I said before, the currier has not only lost 
the use of the profit in paying for its new equipment, its prospects 
of raising outside capital have actually been damaged. 

The carriers’ position in such a case is not unlike that which many 
of us experienced during and after the war when we were forced to 
change our residences. The steadily rising cost of housing meant that 
in most cases we could sell our old houses at a profit. However, in 
order to buy another house we had to reinvest the entire proceeds of 











584 CIVIL AIR POLICY 


the sale and add still more. Nevertheless, under the tax laws, we were 
required to pay a 25-percent tax on the profit made on our old resi- 
dence, even though every penny of it had immediately been reinvested 
in the new house. Theoretically, of course, the profit was available for 
the payment of the tax, but many of us found that that was pure 
theory. When it came time to pay the tax we simply did not have the 
money and it had to be obtained either out of our current income 
or by borrowing. Congress recognized the inequity of that situation 
and, in the Revenue Act of 1951, inserted a provision in the Internal 
Revenue Code to provide that the profit on the sale of a residence 
would not be subject to tax if, within a specified period, it was re- 
invested in another residence. 

These bills, of course, have nothing to do with taxes, but otherwise 
the analogy between the householder’s problem and the carrier’s is 
very close. There is one big difference, however. The tax laws took 
only 25 percent of the profit from the sale of the residence, so that the 
householder was required to make up only that amount out of his 
current income or by borrowing. Jn the carrier’s case, the Board de- 
ducts the entire amount of the profit from its subsidy income, with the 
result that the carrier’s operating revenues are reduced by the full 
amount of the profit, not just 25 percent of it. 

The bills ae the committee would help to solve the problem by 
permitting the carrier to reinvest profits euikiaws on the sale of equip- 
ment in new equipment without being penalized by a reduction in 
current income. This would be of great benefit to the subsidized car- 
riers during the reequipment program which is currently under way 
and during future reequipment programs. As the committee knows, 
many of the larger carriers have placed orders for new jet transports, 
the cost of which will be greatly in excess of the prices paid for aircraft 
currently in operation. The local service carriers and the Alaskan 
- carriers are beginning their reequipment programs also, and unless 

they can utilize profits realized late the sale of their existing fleets, 
many of them will have great difficulty in financing the purchase of 
any new aircraft. 

There is a misconception in some quarters that these bills would 
place the subsidized carriers in a favored position as far as financing 
isconcerned. Thatis nottrue. On the contrary, the bills would par- 
tially, but not completely, equalize the position of the subsidized car- 
riers with that of the carriers who receive no subsidy and that of busi- 
ness concerns generally. Most businesses, including the nonsubsidized 
air carriers, are entitled to retain whatever profits they can make on 
the sale of capital assets and are free to use them any way they see fit. 
Its current income is not reduced by the amount of the profit. These 
bills would permit the subsidized carriers to kee ake profits only 
if they use them to purchase new equipment. Consequently, it can 
hardly be said that those carriers are being given preferential treat- 
ment. 

May I urge, therefore, that the committee recognize the very great 
importance of these bills to those carriers who are still operating under 
subsidy rates. If those carriers are to maintain their place in the 
industry and make their contribution to the great objectives of the 
Civil Aeronautics Act, they must be in a position to raise the new 
capital needed to purchase more modern and efficient equipment. And 
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it must also be recognized that more modern and efficient ae 
is going to hasten the day when they will no longer need subsidy. 
(The tables submitted by Mr. Markham follow:) 


SCHEDULE A 


Trends in the cost of new airline aircraft of less than 50 seats 
(Taken from schedule A-4, form 41, submitted to CAB] 


[Cost includes 1 set of engines '] 


Convair 2 Martin 2 Douglas Vickers 


Model Price Model i Model Price Model Price 


1947: 
Ist quarter _ - .| $134, 640 
3d quarter... -| 200,038 .-| $247, 356 
4th quarter-- 282, 990 w---| 333, 242 
1949: 
lst quarter__| 2 -| 299, 658 
2d quarter-__- 
1950: 
3d quarter__- 
4th quarter-__- 
1951: 4th quarter. 
1952: 
Ist quarter__ 
2d quarter... | bid 
3d quarter. .--| 479,610 
4th quarter__| 340.__-| Pe ee 
1953: | 
Ist quarter > 
34 quarter 340....) 
4th quarter.- 340.---| 
1954: 
Ist quarter. ol 340... 
2d quarter...) 340....| 606, 280 | 
3d quarter.__| 340_._.| 558, 248 
1955: 3d quarter. 








| 485, 789 











1 Aircraft are customarily purchased with 1 or more sets of spare engines and a stock of spare parts equal 
to 20 percent of the cost of the aircraft and engines. Neither of these items, nor the cost cf subsequent 
modifications and additions to equipment, are included in the above costs. Therefore, they are lower than 
those that appear in the press from time to time. 

2 Where there were differences in price of 1 type of aircraft to 1 airline in 1 quarter due to variations In 
equipment and detail specifications the costs to the airline were averaged arithmetically to secure a single 

e. 
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Trends in the cost of new airline aircraft of more than 50 seat 


[Taken from schedule A-4, form 41, submitted to CAB] 





Lockheed 2 Douglas 3 
Year — 
Model Price Model 
1946: 
Ist quarter... ....- 049 GOR AIR Fiscanicecswesecccccice 
2d q larter__-- 049 TED SPE i ccc cansw anced 
4th quarter 049 785, 940 | DC-6_.----- 
1947: 
lst quarter -_---- Said sili alas RT Id a scid oidp ais ilies 
ee || wou eo | DO-6. .......2....5. 
Rs occ hicerenteesbiewoceeranenn i ee ee 
1948: 
2d quarter Weliaceas PS Bbcebinudicss-ccucee 
EINE <5. ncecanccdaatneciene paseayhubnel- ns & tated decnepee 
4th quarter. ........] 749.....- 923, 033 | DC-6 é ; 
1949 
21 quarter. ....... = Ste kee tok neo a adetisk akin ha 
4th quarter- --.-.-- ee £076, 060. 1: TIOH+4O. ccecccccucusse. 
1959: 
Ist quarter... ---- hee Panera keane Gelpon am eaes 
2d quarter. ......-- i OD, CUB IO Bi a oi caneseceuees 
3d quarter......... 1 OM... 00s QI oasis fates cisciiw acess 
1951: 
DEES Ano mawaktetonhiewal towanetieebe’ Co 
EE os.» cisicise arn gennkan ih anine bee 5 SPO wceteneocnes 
4th quarter. -_.--- 1049 1, 256, 478 | DC-4-B-_-_.........-- 
1952: 34 quarter-------- 1049 1, 256, 118 | DC-6-B- ..........- 
1953: | 
31 quarter... ....-. els tetas DC-6-A, cargo... _-- 
4th quarter. --_---.-- 1049-C._} 1,461,400 | DC-7_..._-..-....-. 
19654: 
ist acuerter......... TOGGS. 31. 6 GQ AB Aikicdscn steve enn 
RNs intn cram aiken a wanceses aanene eee I he es wih Rice 
DE hinting -shaeabasnudgiemuncewnnwd DC-#-A, cargo.___.-- 
NE x bcc wie honbadodeselnsioeb abies DU HOA ndateewwewis 
1955: 
Ist quarter.......-. 1049-G__| 1,961,703 | DC-6-B_-_..--....-- 
i Ba atch Ed calc ial EGP P Re wens wsesing 
GNI ace otto cee leastnaceses PCF <n osenccocse 


[Cost includes 1 set of engines '] 

















Price 





| $366, 590 
587, 554 
447, 828 


| 627, 210 
655, 772 


678, 3 
681, 775 


"751, 396 
857, 632 
940, 848 
873, 989 
1, 015, 932 
1, 023, 192 


1, 640, 050 


1, 668, 964 
1, 501, 693 


1, 494, 442 
1, 898, 700 








| Boeing 2 
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1 Aircraft are customarily purchased with 1 or more sets of spare engines and a stock of spare parts equal 
to 2) p recent of the cost of the aircraft and engines. Neither of these items, nor the cost of subsequent modi- 
fications and additions to equipment, are included in the above costs. Therefore, they are lower than those 
that a»pear in the press from time to time. 


2 Where there were differences in price of 1 type of aircraft to 1 airline in 1 


uarter, due to variations in 


nee and detail specifications, the costs to the airline were averaged arithmetically to secure a single 
gure. 





CIVIL AIR POLICY 587 


SCHEDULE B 


TABLE 1.—Airline investment in operating property and equipment, 1946-55? 
DOMESTIC TRUNKS AND INTERNATIONAL CARRIERS 


{In thousands of dollars] 


Invest- Net invest- 
ment in ment in 
operating | Deprecia- | operating Capital 
property tion property | increment? 
and equip- and equip- 
ment ment 


DOMESTIC TRUN® 
$115, 423 $49, 532 $65, 891 
$1, 039, 527 $533, 531 $505, 996 


$924, 104 $483, 999 $440, 105 
9.0 10.8 7.7 


$40, 645 $18, 782 $21, 863 
$243, 200 $116, 428 $126, 772 





$202, 555 $97, 646 $104, 909 
6.0 6.2 5.8 





1 1946 as of Dec. 31, 1945; 1955 as of Sept. 30, 1955. 

3 Capital increment is made up of the tot 11 new external financing of the industry—bank loans, insurance 
loans, debentures, other long-term debt, preferred stock, and common stock. It represents what the carriers 
have had to secure over and above depreciation and earnings. 


LOCAL SERVICE CARRIERS! 


{In thousands of dollars] 





| Net increase Required 
in invest- | Depreciation external 
ment 2 capital 


$2. 555 
1, 185 
1, 621 

6 
—li1 
77? 
2, 281 

—1, 900 

—1,417 
3, 112 


8, 109 


1 From yexr-end balance sheets. 
3 Annual iacreases in flight and other equipment, land, and construction in progress. 


Mr. Marxnam. May I add one comment, Mr. Chairman. Mr. Dol- 
liver asked a question of a previous witness as to whether or not this 
problem could be taken care of administratively if the Board were to 
reverse its policy and permit the subsidized carriers to retain the 
profits they realize on the sale of capital assets. Iam sorry Mr. Dol- 
liver is not here, but unfortunately I think the answer to that question 
is clearly “No.” It has gone on to the point where the Supreme Court 
has now held that the Board is required—it is mandatory upon the 
Board—to take into consideration as other revenue the profits on the 
sale of assets. Consequently, the Board at this point is helpless to 
correct the situation by a reversal of administrative policy. It will 
take legislative action to meet the problem. 

Mr. Hinsuaw. That was in the Western case. 


76975—56——38 
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Mr. Marxuam. Western Air Lines case, decided in 1954. 

Mr. Hinsuaw. They were interpreting the statute and not the Con- 
stitution. 

Mr. Marxuam. They were interpreting the statute, although I am 
informed that the question was not really argued as to whether or not 
the other revenue provision was intended to include profits on the sale 
of capital assets. The clear effect of the decision is to make it manda- 
tory on the Board to do so. 

Mr. Harris. Did the Court hold in that case that the sale of these 
capital items was part of their revenue? 

r. Markuam. Yes. It held that they are other revenues which 
the Board must consider. 

Mr. Harris. Under section 406? 

Mr. Marxuam. Yes, sir; the Board in that case had taken into con- 
sideration the profits realized on the sale of tangible assets on a route 
transfer but had failed to take into consideration profits on the sale 
of the intangible assets. The Supreme Court held that they were in 
error in failing to take into consideration the profits on the sale of 
the intangible assets. 

Mr. Harris. That is very interesting, indeed. 

Mr. Marxuam. That case is cited in the prepared statement on 

age 2. 
. Mr. Harris. Are there any further questions? 

Mr. Hinsuaw. Yes, Mr. Chairman. 

I would like to ask whether the effect of the Board’s order has been 
to include the profit on the sale of capital assets in toto, or whether 
it has been to include the profit on the sale of assets after payment of 
the capital gains tax. 

Mr. MarxuAm. My understanding is that it is the net gain after 
tax that isoffset. I believe that the Board has made proper allowance. 

Mr. Hinsuaw. Mr. Ferguson pointed out that they had made a 
capital gain of some $414 million and yet the Board had charged 
them $7 million. 

Mr. Marxuam. I am not sufficiently familiar with the figures in 
that case to explain it. 

Mr. Hrnsuaw. How far over the future does that spread? I think 
Mr. Ferguson can answer that for himself. 

Mr. Fercuson. Mr. Hinshaw, the basic rate made by the Board pro- 
vided for a 52-percent tax rate on the return element of the rate. In 
view of the fact that the tax rate on the gains from the sale of equip- 
ment would be only 25 percent, the $414 million was increased purely 
to offset the 52 percent that was allowed in the rate. 

Mr. Hinsuaw. That is too fast for me. 

Mr. Fercuson. It is quite complicated. In making the rate, the 
rate is made for a return and tax at 52 percent. That would assume 
that there are no capital gains whatsoever. Then, if the capital gains 
are used to offset the subsidy there would be a tax saving to the 
carrier of the difference between the 25 percent and the 52 percent. 
That is the amount that increases the $414 million to $7 million as 
a deduction. 

Mr. HinsuAw. It increases something as a deduction. That is per- 
fectly clear. [Laughter.] 

Mr. Hinsnaw. How long a period do they take to thus recapture 
the capital gain? 
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Mr. Fereuson. It was immediately offset and we were obligated to 
make the repayment. The repayment is being made. 

Mr. Hinsuaw. Retroactively or in the future? 

Mr. Fereuson. Retroactively in the year 1955, to the beginning of 
1955. The order came out in December of 1955. It was retroactive 
to January 1, 1955. 

Mr. HinsHaw. I should think offhand that it would have to be 
retroactive clear back to the date of purchase of the equipment. 

Mr. Fercuson. It certainly would if you applied it to the deprecia- 
tion as such. I think that the Board itself would not go along with 
reopening the rates effective prior to that time in order to adjust the 
depreciation. I do not think their policy would permit them to do so. 

r. Hinsuaw. Is the rate now sued g 

Mr. Fercuson. It is now closed; yes, sir. That is, to the extent that 
the order has been issued. We are appealing to the court. 

Mr. Markuam. May I add an naaiadiaioes to Mr. Ferguson’s state- 
ment? ‘The rate is now closed. But under the April 6 order all sub- 
sidy rates have been reopened, so if the Board should decide that 
capital gains realized in the future even under closed rates should be 
ofiset, they say they are now in a position to amend all outstanding 
subsidy-rate orders back to April 6 in order to provide for that auto- 
matic offset. 

So it is closed except that the Board is now in a position to apply 
in the future, under closed rates, the same kind of policy they tom 
been applying in the past to open rates, as far as capital gains are 
concerned. 

Mr. HinsHaw. Might you not ask the Board to consider the profit 
made on real-estate sales by carriers to be applicable on the rate? 

Mr. Marxuam. I do not think they make any distinction as to the 
type of asset. 

r. Hinsnaw. It is obviously a ridiculous thing to take a capital 
gain and turn it into an operating profit in that way. I think that 
your parallel you have offered in the sale of a house is a very good 
one indeed. I think it has also been applicable during these years to 
the increasing price of automobiles, to the owner of an automobile 
trading in his used car. 

I would like to ask in that connection, would it not be possible for 
a carrier, if the seller of a new aircraft consented, to simply turn over 
the aircraft at an unstated value or at a book value and receive the 
new equipment at an agreed price? 

Mr. Marxuam. It would not be satisfactory as far as the tax laws 
are concerned. I do not know whether any such case has arisen, I 
should imagine that the Board would treat it as the Internal Revenue 
Service does and place a value on the properly at the time of the ex- 
change. I doubt very much if you could avoid the effect of their policy 
by an exchange at book values. 

Mr. HinsHaw. Thank you very much. 

Mr. Dolliver is here oat I would like to have him repeat that state- 
ment again forhim. It was the answer to your question as to whether 
or not the matter could be accomplished administratively. 

Mr. Dotitver. Yes; I would like to hear your answer. 

Mr. Marxuam. My impression is that it could not be, sir, because 
the Supreme Court in the Western Airlines case has confirmed the 
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Board’s interpretation of the “other revenue” provision and has held 
that it is mandatory upon the Board. 

Mr. Hate. Just like natural gas, in other words. 

Mr. Marxuam. In many respects it is worse than natural gas. 

Mr. Dotiiver. You say that the Supreme Court took the position 
that it was mandatory on the part of the Civil Aeronautics Board to 
treat capital gains in the manner they did treat it ? 

Mr. Marxuam. That is correct. 

Mr. Dotutver. I think, Mr. Chairman, that is a very important 
point. 

Mr. Harris. Would the gentleman yield ? 

T did not understand him to say that a moment ago. 

Mr. Dotttver. I was just leading up to the proposition : I would like 
this witness, who is the assistant general counsel for the Air Transport 
Association, to provide us with a citation and excerpt from that case 
to substantiate what you just said. That is a very important matter. 

Mr. Marxuam. The case is cited in my prepared statement. 

Mr. Dotiiver. I know it is. I would like a quotation from it which 
would justify your statement. 

Mr. Marxuam. I am not sure that there is a quotation which boils 
it down to that extent. That was a case in which Western Air Lines 
had sold a route. The Board had taken into consideration as other 
revenue the profits realized on the sale of the tangible assets, but had 
held as a matter of policy that they should not and were not required 
to take into consideration the profit made on the sale of the intangible 
assets, which I would think are clearly capital assets for our purposes. 
On certiorari, petitioned for by the Post Office Department, the Su- 
preme Court held that the Board had erred in failing to take into 
consideration the profits on the sale of the intangible assets. They 
were required to treat them as they were the profits on the sale of the 
tangible assets. 

Mr. Dotutver. You say there is not a specific finding that they had 
to treat the sale of capital gains in the manner that they have? 

Mr. Marxnam. I do not think there is one sentence that says that 

recisely. But certainly the effect of the decision, as I understand 
it, is to make it mandatory on the Board to consider, as other revenue, 
capital gains realized on sales by the carrier. 

One reason that you do not find in the Supreme Court case the kind 
of a statement you are looking for is because the Court said that the 
only basis on which the Board is permitted to grant subsidy is the need 
basis. In other words, the Board had made no finding that the carrier 
needed additional revenue because of this sale. As far as the treat- 
ment of the profits from the sale were concerned, the Board had erred 
in failing to consider them. 

Mr. Dotttver. I think perhaps we can have our staff review that, 
Mr. Chairman. 

Mr. Harris. Yes. 

(The case discussed above follows :) 
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SuprREME Court OF THE UNITED STATES 


Nos. 224 and 225—October Term, 1953 


Civil Aeronautics Board, Petitioner, 224 v. Arthur E. Summerfield, Postmaster 
General of the United States, The United States of America, on Behalf of the 
Postmaster General and Western Air Lines, Inc. 


Western Air Lines, Inc., Petitioner, 225 v. Civil Aeronautics Board, Arthur BP. 
Summerfield, Postmaster General of the United States, and the United States 


of America, on Behalf of the Postmaster General. 


ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


(February 1, 1954) 


Mr. Justice Dova.Las delivered the opinion of the Court. 

These cases, here on writs of certiorari to the Court of Appeals for the District 
of Columbia, present an important question in the construction of § 406 (b) of 
the Civil Aeronautics Act of 1938, 52 Stat. 973, as amended, 49 U. S. C. § 401 et seq. 
Section 406 (a) authorizes the Civil Aeronautics Board to fix “fair and reason- 
able rates of compensation for the transportation of mail by airecraft.”* Section 
406 (b) requires the Board to take into consideration, inter alia, “the need of 
each such air carrier for compensation for the transportation of mail sufficient 
to insure the performance of such service, and, together with all other revenue 
of the air carrier, to enable such air carrier under honest, economical, and efficient 
management, to maintain and continue the development of air transportation to 
the extent and of the character and quality required for the commerce of the 
United States, the Postal Service, and the national defense.”* The controversy 
in the present cases turns on the meaning of the words “the need of each such 
air carrier” and “all other revenue of the air carrier.” 

Western Air Lines filed a petition for a rate order April 26, 1944. In 1951 the 
Board finally determined the rate applicable between May 1, 1944, and December 
31, 1948. During this open-rate period Western realized some $88,000 in profits 
from the operation of restaurants and other concessions at airport terminals. 
The Board determined that this income was “other revenue” available to re- 
duce mail pay. During the open-rate period Western with approval of the Board * 
sold to United Air Lines its certificate and properties for air operations (Route 
68) between Los Angeles and Denver, at a profit in excess of $1,000,000. The 
Board treated the profit derived from the sale of the tangible assets (approxi- 
mately $650,000) as “other revenue” and reduced the mail compensation by that 
amount. But it declined to reduce the mail pay allowance by the profit realized 


1“The (Board) is empowered and directed, upon its own initiative or upon petition of 
the Postmaster General or an air carrier, (1) to fix and determine from time to time, 
after notice and hearing, the fair and reasonable rates of compensation for the transporta- 
tion of mail by aircraft, the facilities used and useful therefor, and the services connected 
therewith (including the transportation of mail by an air carrier by other means than 
aircraft whenever such transportation is incidental to the transportation of mail by 
aircraft or is made necessary by conditions of emergency arising from aircraft operation), 
by each hoider of a certificate authorizing the transportation of mail by aircraft, and to 
make such rates effective from such date as it shall determine to be proper ; (2) to prescribe 
the method or methods, by aircraft-mile, pound-mile, weight, space, or any combination 
thereof, or otherwise, for ascertaining such rates of compensation for each air carrier or 
class of air carriers: and (3) to publish the same, and the rates so fixed and determined 
shall be paid by the Postmaster General from appropriations for the transportation of mail 
by aircraft.” 

*“In fixing and determining fair and reasonable rates of compensation under this sec- 
tion, the (Board), considering the conditions peculiar to transportation by aircraft and 
to the particular air carrier or class of air carriers, may fix different rates for different 
air carriers or class of air carriers, and different classes of service. In determining the rate 
in each case, the (Board) shall take into consideration, among other factors, the condi- 
tion that such air carriers may hold and operate under certificates authorizing the carriage 
of mail = by providing necessary and adequate facilities and service for the transporta- 
tion of mail; such standards respecting the character and quality of service to be rendered 
by air carriers as may be prescribed by or pursuant to law; and the need of each such air 
carrier for compensation for the transportation of mail sufficient to insure the performance 
of such service, and, together with all other revenue of the air carrier, to enable such air 
carrier under honest, economical, and efficient management, to maintain and continue the 
development of air transportation to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, and the national defense.” 

3 United-Western, Acquisition of Air Carrier Property, 8 C. A. B. 298 (1947). 
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from the sale of the “tntangible value” of the route. The Board concluded 
that that amount should not be used in offset because it wanted “to encourage 
improvement of the air route pattern through voluntary route transfers by 
other air carriers.”—C. A. B.—. 

On review Western challenged the inclusion in “other revenue” of the amounts 
received from the concessions and the profit from the sale of the tangible assets. 
The Postmaster General * challenged the exclusion from the offsets of the profit 
Western made on the sale of the intangibles. The Court of Appeals sustained the 
board in Western’s petition and reversed it in the other petition and remanded 
the case to the Board for the fixing of a new rate after deducting the entire 
profit from the sale of Western’s Route 68. Sec. 207 F. 2d 200. 

Some airmail rates are service rates, based on mail-miles flown;* others are 
subsidy rates based on “need.” We are here concerned with a subsidy rate 
which in Western’s case was fixed so as to produce a 7 percent return on invest- 
ment after taxes for the period in question. In other words, the end problem 
concerns not the amount of money provided for operation and development but 
the amount of profit over and above all such sums. 

We read the Act as meaning that “the need” of the carrier which Congress has 
directed the Board to consider in fixing a subsidy rate is “the need” of the 
carrier as a whole. The need specified in § 406 (b) is measured by “compensa- 
tion for the transportation of mail sufficient to insure the performance of such 
service, and, together with all other revenue of the air carrier, to enable’ it to 
develop air transportation, etc. The “compensation for the transportation of 
mail” is flight income. It seems too clear for argument that “all other revenue” 
would include nonflight income from incidental air carrier activities. We have 
found nothing persuasive as indicating that “all other revenue” means trans- 
portation revenue. The inclusive nature of the category precludes a narrow 
reading. If the carrier’s treasury is lush, “the need” for subsidy decreases 
whether the opulence is due to transportation activities or to activities incidental 
thereto. 

By the same reasoning the profit made by Western on the sale of Route 68 is 
also “other revenue” within the meaning of § 406 (b). The Board agrees; but it 
goes on to say that that is not the end of the matter, since the reduction of the 
subsidy by the entire amount of the profit is not mandaory. The Act, it is true, 
merely says that the Board in determining the rate “shall take into considera- 
tion” various factors, including “the need” of the carrier (§ 406 (b)); and the 
“need,” as we have noted, is not merely for compensation to insure the transpor- 
tation of mail but compensation for “the development of air transportation” 
under the prescribed standards. By that standard the “need” in a given case 
may be so great that profits from other transactions should be allowed in addi- 
tion to the normal rate. Or, on the other hand, the total revenues of the carrier 
as against its operating costs and developmental program may be so great that 
“the need” for subsidy disappears and the carrier is transferred to the service 
rate for mail pay. The difficulty here is that the Board, in concluding that a part 
of the profits from the sale to United should not be used as an offset, forsook the 
standard of “need” and adopted a different one. The Board wanted “to safe- 
guard the incentive for voluntary route transfers.” It thought it could not 
keep this incentive alive in the industry unless the profit were allowed in addi- 
tion to the subsidy. The Board thought it important to keep that incentive 
alive in order to promote route transfers and mergers which the Board could 
not compel. The Board therefore argues that allowance of the profit over and 
above a subsidy enables Western “to maintain and continue the development of 
air transportation” within the meaning of § 406 (b), since the sale of Route 68 
was consistent with the development program which the Board deemed desirable. 

The Act, however, speaks of “the need” of the carrier for the subsidy, not the 
effect of a policy on carriers in general. This is not a case of recapture of 
earnings. Western keeps the entire amount of the profit. The issue is how 
much additional money Western is to receive in the form of a subsidy. Western’s 
“need” is the measure of the amount authorized by Congress. No finding was 
made that there was “need” for the additional subsidy, in the sense that other- 
wise Western would not have been willing or able to make the transfer of Route 


4The Postmaster General has not only the duty to pay m- mail rates from appropria- 
8 given 


tions for the transportation of mail by aircraft but also standing by § 406 (a) to 
petition the Board to fix and determine the rates. A change in the function of the Post- 
master General was made by Reorganization Plan No. 10 of 1953, effective October 1, 
1953, 67 Stat. 644. 

5 See, for example, Eastern Air Lines, Mail Rates, 3 C. A. B. 733 (1942). 
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68 in accordance with the development program which the Board deems advisable. 
Whether such a finding would have satisfied the statutory requirement is a ques- 
tion we do not reach, since the opinion of the Board makes plain that other 
considerations were controlling: 

“* * * our decision not to include the net profit from the sale of intangibles 
was reached solely because we are thus seeking to encourage improvement of 
the air route pattern through voluntary route transfers by other air carriers.” 


The standard prescribed by Congress, however, is “the need” of the air carrier 
whose subsidy rates are being fixed. 

Affirmed. 

Mr. Dotuiver. There is one thing I would like to get in the record 
here which so far has not been made plain, and I am not sure I under- 
stand it. Reference has been made here to an open rate and a closed 
rate. Will you explain that? 

Mr. Marxuam. The Board’s practice, which incidentally, has also 
been confirmed by the Supreme Court, is to treat as open the rate from 
the date on which a rate proceeding is commenced, whether on peti- 
tion of the carrier or the Pugtenaiet General or the Board’s own mo- 
tion up until the date on which the final rate order is issued. In other 
words, if a rate provision is started on January first of this year and 
the Board finally gets around on June 30 of next year to issue a final 
order in the case, the rate is open during that entire period. The 
Board does make differentiations between so-called past and future 
periods and they break the future periods into experienced and pros- 
pective future periods. 

For example, as Mr. Ferguson pointed out in connection with the 
Pan American case, if they were to issue their final order on June 30 
next year, they might decide to make the new rate effective back to 
January first of next year, in which event they would treat 1957 as 
the future period, even though half of it had already gone by. 

I think to answer your question, any time between January first 
of this year, assuming that is the date the proceeding commences, and 
June 30 of next year, the date on which a final order is issued, is re- 
garded as an open rate period. 

Mr. Dotutver. The significance of those terms is what ? 

Mr. Marxuam. The significance of the terms as far as this problem 
is concerned is simply this: The Board has said that any time that 
you realize an actual profit during one of those periods—a known 
Sangre regardless of the source—they will offset it against your rate 

or the same period. They have not attempted in the past either to 
estimate what profits woudl be made during 1958-59—TI am still using 
my hypothetical case of an order issued on June 30 next year—what 
capital gains you would make during the period after they fix their 
order and they have not provided for any automatic offset during 
that period. 

Now, however, in this order of April 6 reopening all of the subsidy 
rates, they have placed themselves in the position where they could 
write into every subsidy order a provision which says that if in 1958 
or 1959, any time while this rate is still in effect, you realize a capital 
gain your subsidy is automatically reduced by the same amount. 

Mr. Dotriver. I can very easily see that the present ruling of the 
Board would have a very depressing effect upon the purchase of new 
equipment. That really is the heart of this problem. 

r, Marxnam. It certainly is. 
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Mr. Dotitver. That is all, Mr. Chairman. 
Mr. Harris. Thank you very much, Mr. Markham. We are glad 
to have you. 
The committee will adjourn until 2: 30. 
(Whereupon, at 12:05 p. m., a recess was taken until 2:30 p. m., 
of this same day.) | 
AFTERNOON SESSION 


Mr. Harris. The committee will come to order. 
Mr. John Floberg. 

ae Floberg, I believe you represent the Conference of Local 
irlines. 


STATEMENT OF JOHN F. FLOBERG, CHAIRMAN AND COUNSEL OF 
THE CONFERENCE OF LOCAL AIRLINES 


Mr. Fioserc. That is correct, Mr. Harris. 

Mr. Harris. You have been around here for some time patiently 
waiting for an opportunity to be heard. I think the previous week 
you were here and the week prior to that, and I think the several weeks 
prior to that. We apologize if we have inconvenienced you. 

Mr. Fioserc. Mr. Chairman, in view of the nature of the popula- 
tion of this room this morning, the wait here has been much more 
pleasant than it has ever been before. 

Mr. Chairman and members of the subcommittee, my name is John 
F. Floberg and my local address is the World Center Building, Wash- 
ington, D.C. Iam chairman and counsel of the Conference of Local 
Airlines, an association made up of the 13 certificated local service air 
carriers of the United States. I wish to thank this subcommittee and 
its parent full committee for the privilege of appearing here today 
in support of H. R. 8902 and H. R. 8903. 

Since H. R. 8902 and H. R. 8903 and the problem which they seek 
to solve concern only subsidized carriers, they have a special interest 
for the local service airlines, all of which are presently partially sub- 
sidized by the Federal Government. The dollar amount of subsidy 
and its percentage of each local airline’s total revenues vary from 
company to company, and have been on a steadily declining scale for 
the last several years in proportion to commercial revenues, but in 
spite of the continuing progress, Federal subsidy this year will be be- 
tween one-quarter and one-third of the gross revenues of the local air- 
line industry. When the happy day arrives that the local service 
airlines are supported ani by commercial revenues and receive 
no Federal subsidy, then the complete freedom from governmental 
domination and second-guessing of management decisions in all areas 
will include the freedom of disposing of old flight equipment on such 
terms and conditions as best suit the situation of the airline. H. R. 
8902 and H. R. 8903 will make possible, at least in major part a similar 
freedom from governmental domination and second-guessing and will 
furnish the managements of subsidized airlines the opportunity to 
make their decisions concerning the sale of old equipment on bases and 
for purposes at least approaching those on and for which any other 
intelligent airline management would normally make them. 

Whenever the subject of capital gains on the sale of flight equipment 
is discussed, some pretty big dollar figures are likely to be bandied 
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about. This morning was no exception. The current price tags of 
airplanes make that result almost inevitable. Those big figures, how- 
ever, are not very pertinent to the local service airlines because of 
the relatively lower priced equipment they fly compared to the trunk 
airlines and the international carriers, but the problem of new flight 
equipment is no less proportionately serious for the local carriers 
merely by virtue of the fact that the capital gains which they are likely 
to enjoy will be small compared to those realized by the big airlines 
on their expensive flight equipment. 

The local service airlines are today operating about 165 DC-3 type 
aircraft, all of which are candidates for sale whenever a suitable local 
service airliner is available as a replacement for them. The acqui- 
sition costs of these DC-3’s have varied from as low as approximately 
$30,000 to a high of over $125,000 and most of these aircraft have now 
been fully or almost fully depreciated to their residual values. Con- 
sequently, any sales price realized on them upon disposal will be 
almost entirely profit. These airplanes will be replaced by modern 
aircraft costing in the neighborhood of $500,000 each ; this means that 
the DC-3 fleet which was acquired at a cost averaging probably be- 
tween $2,000 and $3,000 per seat will be replaced be a modern fleet 


costing probably a minimum of $12,000 or $15,000 per seat. 

One fact which nobody in the local service airline industry disputes 
is that it will be impossible for a local airline to make itself subsidy 
free so long as its fleet consists of DC-3 type aircraft. A reequipment 
program is essential to economic self-sufficiency. It is generally 
agreed that an average airline load factor of about 65 percent is as 
high as a local carrier can operate, since any higher load factor than 


that figure invariably means that a substantial amount of business is 
being turned away on certain segments and on certain flights of the 
airline. An average 65-percent load factor on a 21-seat DC-3 at an 
average yield of 6 cents per ere will produce passenger 
revenues of 81.9 cents per mile and other commercial revenues will 
raise this total to about 87.5 cents. No local carrier is operating its 
equipment at a cost of less than $1 per mile. The consequent gap 
will invariably be filled by public service revenues in the form of 
Government subsidy. In order to close that gap a reequipment pro- 
gram which will make additional revenues available and which will 
reduce seat-mile costs is essential and for the health of the industry 
must be accelerated. How can a local carrier finance this reequip- 
ment program ? 

Under the most favorable conditions it is difficult to see how a 
carrier could or should expect to finance more than 75 percent of the 
cost of new equipment through long-term loans or through financing 
secured by liens on the new flight equipment. Even this percentage 
seems to be out of the question unless the local carriers are given a 
far more favorable earnings record in the future than the Civil Aero- 
nautics Board has permitted them in the past. The remaining 25 
percent of the cost of new equipment would have to be secured through 
(1) additional equity capital, (2) retained earnings, and (3) the most 
obvious and available source, the sale of present flight equipment. If 
this last important source of funds is frustrated by classifying it as 
“other revenue” under the terms of section 406 of the Civil Aero- 
nautics Act so that those funds are, in effect, confiscated by the Civil 
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Aeronautics Board, then any reequipment program will be either 
completely frustrated or at Senet considerably delayed. The result 
of either consequence will be a continuation of annual subsidy which 
would very rapidly amount to far more than the onetime saving to 
the Government in subsidy at the time of the sale of the equipment. 

Suppose, for example, a typical local service airline, having flown 
6 million miles a year and having the maximum revenues and the 
minimum expenses referred to above received Government subsidy 
to the extent of the 12.5 cents necessary to enable it to break even and 
4 cents in profit and taxes. This figure would amount to a total of 
almost $1 million Government subsidy per year. Suppose the same 
typical carrier were able to sell 10 of its bcs at a price which would 
yield it a capital gain after taxes of exactly $100,000 per aircraft; 
this would obviously mean a total capital gain of $1 million. Thus, if 
the Board appeared likely to confiscate the $1 million and if the threat 
of that action delayed reequipment by just 1 year, the Board’s one- 
time saving would disappear and all subsidy payments thereafter 
would be additional ones that could have been avoided. 

One of the fundamentals in planning for the reequipment of the local 
service airlines is the ability of their managements to be firm in that 

lanning. Suppose, for example, that the Civil Aeronautics Board 
in fixing a local carrier’s mail rate has determined that that carrier 
is entitled to an annual return of exactly $500,000 on its investment 
and on the volume of public service that it rendered and further sup- 
pose that the forecast turns out to be perfect so that the carrier earns 
exactly that amount on its operations. Suppose that the same carrier 
during that same year sold 5 DC-3’s at a price which once again 
xan it a capital gain after taxes of exactly $100,000 per aircraft. 

hen suppose that the Board recaptures that $500,000 of capital gain. 
For all practical purposes such action by the Board is the equivalent 
of reducing the operating profit of that carrier to zero, so that it can 
claim for its year of effort only the pleasure of having rendered a 
volume of public service. This is hardly a way to induce equity 
capital to invest in local airlines for the purpose of financing their 
growth, and such a result hardly seems to me to be consistent with the 
expressed purpose of the Civil Aeronautics Act of developing a sound 
system of air transportation in this country. 

The cost of the modern reequipment program facing the local air- 
lines is just as staggering as the necessity of that program is obvious. 
Every available dollar will be important to that program, and every 
dollar of capital requirements that can be satisfied from internal 
sources rather than external ones is especially important. 

The local air service industry is approximately 10 years old. Those 
10 years have reflected a history of progress, growth, and constantly 
increasing public service, but they have not been financially lucrative. 
None of the local airlines has large financial reserves capable of sup- 
porting a reequipment program, and generally speaking the market 
value of their present flight equipment is practically the only collateral 
they have for their borrowing and financing needs. Unless they can 
be relieved of the threat of having the capital gains which they ex- 
pect to realize on that equipment confiscated, their ability to arrange 
any financing plan for the purchase of new modern equipment is 
likely to be indefinitely postponed and the date of their subsidy-free 
operation correlatively delayed. Reciprocally, if the profits on the 





CIVIL AIR POLICY 597 


sale of equipment are available to them, then the local airlines are 
reasonably confident of their ability to effectuate new financing plans 
for the purpose of purchasing modern equipment. Even assuming 
that the sale of additional equity is necessary as a part of any new 
linancing program, the passage of H. R. 8902 or H. R. 8903 will almost 
commer? e a big help in the marketing of that additional capital 
stock, 

In the interest both of the accelerated development of improved 
local air transportation and higher quality service rendered to the 
public by new flight equipment as well as in the long-term financial 
interest of the Government itself through the acceleration of the 
elimination of subsidy to the local airlines we urge the favorable and 
early consideration of H. R. 8902 and H. R. 8903 by this subcommittee 
and by the Congress. Thank you, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Floberg. 

Are there any questions ? 

Mr. Flynt. 

Mr. Fiynr. Mr. Floberg, we of this committee in the past have had 
you before us as a witness in other matters. We are, therefore, 
familiar with your association with the Conference of Local Airlines. 

Do you feel that the passage of either of these bills, 8902 or 8903, 
would be a step lana in the direction of eliminating the necessity 
of subsidy payments? 

Mr. Fioperg. There is no question in my mind about that. Some- 
body asked a question this morning as to how much additional subsidy 
would result Jie the passage of these bills. I haven’t the slightest 


hesitation in saying to this committee that in my opinion it will result 


in a reduced subsidy and rapidly so. 

Mr. Fiynt. As far as you know, does not every member of the 
Conference of Local Airlines look forward to the time when the sub- 
sidy payments will be eliminated ? 

Mr. Fiopere. Absolutely. The local airlines do not enjoy subsidies 
any more than anybody else does. 

Mr. Harris. Mr. Dolliver. 

Mr. Douutver. Mr Floberg, in your statement you referred to new 
equipment contemplated by the local service airlines. Are you any- 
where near a solution tothat problem? I mean the type of equipment. 

Mr. Fioperc. Yes, sir; I think the solution of this problem, although 
it is still a little fuzzy as we view it, is coming into sight. There are 
airplanes now, either in being or in initial developmental states, that 
will, I think, solve this equipment problem. It is largely through the 
interest that the Congress took in the local airlines last year in the 
passage of the permanent certification, that we have been able to in- 
terest manufacurers in the problem of the local service equipment. 
You are familiar with the Fairchild Aircraft & Engine Co., although 
it has not made a final decision to build the Friendship aircraft, it is 
certainly at the point of deciding to build it. That looks as though 
it may well be a suitable aircraft for at least some of the local carriers. 
Just recently the Douglas Aircraft Co. announced that they were in 
the initial stages of development of a suitable local service aircraft 
that has attracted the attention of all the local carriers. Other com- 
panies are looking at this problem to my personal knowledge with a 
very, very careful eye. I am convinced that within the normal de- 
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velopmental period of an aircraft, 4 or 5 years, we will be seeing these 
DC-3’s slough off the local air service. 

Mr. Dotitver. Would you care to describe briefly the characteristics 
of the plane that the local service carriers have in mind ¢ 

Mr. Fiozere. Yes, sir; it is impossible to get unanimity on all the 
characteristics of an airplane, naturally, because different local carriers 
have different terrain and different route systems. Nevertheless, to 
speak in general terms, the local airlines would agree that an airplane 
that carries about 40 passengers, that carries them at not less than 250 
miles an hour and preferably around 300 miles an hour, that has good 
short-field performance—by that I mean 3,500-foot runways—that is 
pressurized and air-conditioned, that has low maintenance costs, above 
all, that has modern passenger comforts and convenience, that has good 
engine output prformance, is the solution to their problem. 

We have compiled these characteristics into a memorandum which 
I would be glad to furnish you a copy of. I furnished this already 
to the Civil Aeronautics Administrator who is the person designated 
by a bill that is before this committee to be the monitor of the local 
service prototype aircraft, if the bill is passed by this committee. 

Mr. Dottrtver. I should be very glad to have that, if you care to 
furnish it. 

Mr. Foserc. I would be glad to furnish it to you and anybody else 
on the committee who would be interested in seeing it. 

Mr. Doturver. As I understand your testimony, you are firmly of 
the opinion that the passage of the legislation now under consideration 
would enhance and accelerate the possibility of that new equipment 
for local service airlines. 

Mr. Fioperc. Yes, sir; 1 am positive of that in my own mind. | 
would like to emphasize to this committee that the fact that the air- 
plane to replace the DC-3 may not be in hand today does not change 
our views on the urgency of the legislation. The fact remains that 
the requirement of being firm in the planning is here with us today. 
These managements must begin to make their decisions and their plans 
right now to replace the aircraft that they have today with the air- 
craft that becomes available when it becomes available. 

Mr. Dottrver. Is there presently any considerable expansion going 
on in local service airlines? 

Mr. Fioserc. If you mean route-mile expansion, Mr. Dolliver, it is 
not substantial. There has been some route-mile expansion in the 
past year. I would hesitate to say what it was in terms of percentages. 
Certainly I would think not over 5 or 10 percent. There will be addi- 
tional route-mileage added to the local service carriers in the course 
of the next year as a result of proceedings now before the Board, I am 
reasonably sure. Some of the local carriers have bought additional 
equipment during the past year. For example, I know North Central 
has added two airplanes to its stable. I believe that Ozark has added 
a couple of airplanes to its stable. I do not think Central has, al- 
though they have had additional route-mileage granted by the Board. 
I suppose there have been maybe 10 airplanes added to the fleet in the 
course of the past year. That is a guess which I would not want to 
be held to, but I think it is a pretty accurate one. 

Mr. Dottiver. The picture is that local service airlines’ expansion 
is partially at least dependent upon the passage of this legislation. Is 
that a fair statement ? 
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Mr. Fionerc. Yes, sir; that certainly is a fair statement. 

Mr. Dottiiver. That is all, Mr. Chairman. 

Mr. Harris. Are there any further questions? 

If not, thank you very much, Mr. Floberg. 

Mr. Fiosera. Thank you. 

Mr. Harris. I wonder if I might inquire if there is anyone else 
here who wishes to make a statement or file a statement in the interest 
of H. R. 8902 and H. R. 8903? 

Mr. Seamon. Mr. Chairman, my name is Theodore I. Seamon. 

Mr. Harris. Yes, Mr. Seamon; will you come around. 


STATEMENT OF THEODORE I. SEAMON, REPRESENTING ALASKA 
COASTAL AIRLINES, CORDOVA AIRLINES, INC., NORTHERN CON- 
SOLIDATED AIRLINES, INC., AND WIEN ALASKA AIRLINES, INC. 


Mr. Seamon. I represent four local intra-Alaska air carriers. I 
have a prepared statement of about six pages, Mr. Chairman. In the 
interest of time—I know the committee has a great deal that it wants 
to accomplish—I would like to have my statement inserted in the 
record and briefly summarize some of the more salient facts which 
I would like to emphasize to the committee. 

Mr. Harris. Very well, your statement will be included in the 
record. 

(The statement referred to follows :) 


STATEMENT ON BEHALF OF ALASKA COASTAL AIRLINES, CorpOVA AIRLINES, INC., 
NORTHERN CONSOLIDATED AIRLINES, INC., AND WIEN ALASKA AIRLINES, INC. 


Mr. Chairman, members of the committee, my name is Theodore I. Seamon, 
I am an attorney of Washington, D. C. I appreciate the opportunity of sub- 
mitting this statement in support of H. R. 8902 and H. R. 8903, which is presented 
on behalf of four intra-Alaska certificated carriers, Northern Consolidated Air- 
lines, Inc., Wien Alaska Airlines, Inc., Cordova Airlines, Inc., and Alaska Coastal 
Airlines. These carriers are not large carriers, but they provide within Alaska 
vital transportation functions, constituting in most cases the sole means of 
transportation in the areas and between the points which they are certificated to 
serve. These carriers have made substantial contribution to vital defense con- 
struction and logistical support, in connection with the DEW line and similar 
projects, including provision for scheduled as well as contract and charter service 
to defense installations. 

Northern Consolidated is based in Anchorage, and operates generally in the 
southwestern part of Alaska with its service extending from Fairbanks and 
Anchorage to the Bering Sea and into Bristol Bay. Wien, based in Fairbanks, 
operates throughout the northern areas and Arctic slope of Alaska to such points 
aus Nome, Kotzebue, and Point Barrow. Cordova Airlines based in Anchorage op- 
erates generally along the southern coast of Alaska between Anchorage, Valdez, 
Cordova, and to Icy Bay and between Anchorage and Seward. It also operates 
in the Prince William Sound area and from Cordova north in the so-called 
Copper River area. These carriers now operate coordinated networks of service 
with aircraft of the DC-3 and C—46 type coupled with smaller so-called bush air- 
craft serving the many isolated points of the Territory. 

Alaska Coastal operates within southeastern Alaska, like the others, serving 
points between which, in most instances, air is the only means of transportation. 
Coastal operates a PBY and smaller amphibious equipment of the Grumman 
Goose type providing service to many points in the panhandle area of Alaska, 
with a predominantly water operation due to the nature of the terrain. 

These carriers have operated and developed their service and facilities under 
the most difficult of conditions. At most of the points served, established air- 
port facilities are not available, requiring landings and takeoffs on improvised 
strips, on water, ice and snow, requiring seasonal conversion of bush equipment 
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to skis, wheels and floats, depending on the time of the year and the nature of the 
terrain. 

The importance of air transportation to the Territory of Alaska, to the 
mail service and commerce, and its vital relationship to the national defense, 
are generally known. 

These carriers have developed their facilities from early pioneering services 
whose origins go back many years, as far back as 1924 in the case of Wien, with 
open cockpit single-engine World War I equipment. They have grown to more 
substantial operations, with larger multiengine instrument equipment, integrated 
with bush services. The progress which the Alaska carriers have made has been 
in the face of serious financial obstacles, The Alaska carriers are far removed 
from sources of financing which must be found in the States. There is little 
resident capital in the Territory, as a consequencec of which interest charges 
are high, and long-term financing in the amounts required cannot be obtained 
in the Territory. 

When the CAA built the new international airports at Anchorage and Fair- 
banks, commercial carriers were required to move from their existing bases 
and hangars. It was necessary for Consolidated to construct a hangar at 
Anchorage and Wien at Fairbanks. The carriers could not finance the hangars 
through commercial sources. Both the CAA and the military urged the con- 
struction. Same was accomplished only through defense loans, which are now 
being serviced and under difficult repayment provisions. 

In order to meet increased requirements in the Territory, to improve safety 
and reliability, institute instrument operations, provide lower unit cost air- 
craft, and meet the increasing critical lift requirements of the military and 
defense contractors, Consolidated and Wien gradually expanded their fleet with 
equipment of the C-47 and C-46 type, as did other Alaska carriers. Such 
equipment was not designed nor particularly adapted for Alaska operations, but 
similar to the case of the local service carriers, it was the only equipment 
readily available. 

Now, for the first time, new equipment, of modern design, specifically adapted 
to the operating and traffic requirements of Alaska is to be made available. 
Consolidated and Wien have worked closely with the manufacturer. They are 
satisfied that the new equipment will make possible the ultimate elimination 
of subsidy and materially enhance the development of the Territory and more 
effectively meet defense and other construction lift requirements. The new 
equipment will substantially reduce unit operating costs. It can land and take 
off at small fields which will not accommodate equipment of the DC-3 type, 
but it can carry heavy cargo and a much higher pay load than can be accom- 
modated with the DC-3. 

The problem is one of financing. It is estimated that the new aircraft will 
cost between $350,000 and $400,000 per aircraft. Consolidated and Wien each 
have orders for several of such aircraft. Debt financing will be required, but 
financing is difficult at best and is close to impossible unless the carriers can 
provide some partial payment of the full purchase price. That equity can be 
obtained only by trading in the aircraft which they now own and which is 
being replaced. 

The acquisition of new equipment may entail capital commitments of close 
to $2 million. Profit from the sale of existing equipment will not, of course, 
provide all the finances but it will make possible the financing. 

During the periods since the original acquisition of much of the presently 
operated DC-3 and C46 aircraft, there has occurred a substantial price and 
market inflation. DC-3 aircraft with present resale, replacement, or market 
value of as much as $150,000 was originally acquired at much lower costs. 

For example, it has been estimated that one carrier’s fleet of DC-3 equipment 
represents a total original cost of approximately $250,000. The present book 
value of the fleet is not much more than $20,000. The estimated market value 
of this equipment is approximately $450,000. If the carrier is not allowed to 
apply to its own use for reinvestment in modern, better adapted equipment the 
proceeds from sale of such equipment, its attempts to finance replacements may 
well be effectively foreclosed. The original cost of the aircraft and the de- 
preciation which has been taken thereon bear no relation to the present replace- 
ment cost of the same aircraft or, of course, to the cost of more modern aircraft 
designed to allow the improvement of the carrier’s operation in its own interests, 
in the interest of eliminating subsidy, and in the interests of providing a better 
transportation system to the Territory of Alaska. 
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The present market value of the entire large aircraft fleet of this carrier 
may not appear substantial, but it constitutes the means of going into the money 
market in position to make downpayments, and partial payments, necessary 
to obtaining debt financing. Recapture of the profit, whether as to the fleet 
or One unit thereof would deprive the carrier of the only means of financing 
equipment adapted to its requirements and which holds forth the means of 
eliminating subsidy. 

Another one of the carriers is operating owned aircraft with an estimated 
current market value of $450,000. The original cost of this aircraft was a little 
over $300,000 and its present book value is $107,000. This carrier in the immedi- 
ate future is confronted with capital requirements designed to keep pace with 
service demands and conditions. This carrier too has been confronted with the 
problems of financing and must be able to rely upon the proceeds of equipment 
sale at current market values in order to make possible reasonable debt financing 
for facilities whose costs also reflect inflationary increases. 

Another of the carriers owns a fleet of 6 multiengine equipment, DC-—3’s and 
C—46’s, with current book value of between $150,000 and $200,000. The current 
replacement cost and market value of this fleet could be as much as $900,000, 
much higher than the total original cost. This carrier will require capital of 
between $1,500,000 and $2,000,000 for modernization and replacement. 

Recapture of capital gains would deprive the carriers of a partially com- 
pensating factor in meeting the financing problems resulting from inflationary 
trends and higher cost replacement. Uncertainty resulting from such continuing 
policy and possibility places the carriers in an untenable position to take any 
steps requiring financing. 

The rise in replacement costs in the past decade has created problems which 
admittedly have been recognized and confronted by industry generally. The 
impact of the problem varies widely in individual cases. The same circum- 
stance, however, has affected to varying extent most industries and most com- 
panies—the necessity for making replacements at prices substantially above 
those at which most capital assets were acquired. In 1947, the Guaranty Trust 
Co., in discussing the problem noted that the situation did not pose an immedi- 
ate problem to many companies, where current scale of earnings appeared to 
provide ampl funds for replacement. For some companies, the price inflation 
that has raised replacement costs has at the time helped to provide the addi- 
tional profits from which the increase can be met. However, a carrier re- 
stricted to a 10 percent return on a fixed investment base, substantially related 
to low acquisition costs, is in a different posture. It would be faced with an 
intolerable problem in meeting the higher replacement costs of newer and better- 
adapted equipment, if recapture of proceeds from equipment sales is effected. 
These carriers are not in position where they can reappraise their equipment in 
terms of replacement or current values and charge against increased earnings 
depreciation computed on new and higher values, or where they can establish a 
replacement reserve. They are restricted to a fixed return on a low cost base, 
and they cannot reflect earnings sufficient to set aside such reserve. To allow 
the carriers to retain the difference between the depreciated book value and 
the higher current market value and replacement cost will at least provide some 
means of making possible financing for the more expensive and essential re- 
placements. 

It has been suggested that in addition to flight equipment, other equipment 
such as hangar and ground facilities, or other buildings important to the con- 
tinuing efficiency and operating economies of the individual carriers, should be 
included within the scope of the bill, without restricting reinvestment to similar 
property. This point is well taken. Profit from the sale of a building may well 
be utilized in financing of flight equipment. And, in some instances, proceeds 
from sale of obsolete flight equipment may enhance financing of needed hangar 
facilities. 

In summary, while the profits which can be realized by the sale of the equip- 
ment in each of the cases cited, or in the aggregate, may not appear substantial, 
the ability to utilize the proceeds from the sale of such equipment can be the 
difference between the ability or failure to finance modern equipment. 

Unless measures are taken to give these carriers assurances that they can 
utilize their existing equipment to assist in financing needed improvements, 
they may well find themselves in an impossible financial cul de sac. The bills 
which are before you appear, then, essential to make possible the financing of 
new equipment and facilities which in the long run will eliminate subsidy and 
redound to the overall benefit of the Territory of Alaska, the commerce, the 
postal service, and the national defense. 
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Mr. Harris. We recall you were here with the people from Alaska 
and Northwest a few days ago. 

Mr. Seamon. Yes, sir. 

Mr. Harris. I believe you represented some of them and appeared 
with them at that time. You did file a statement at that time. 

Mr. Seamon. That was with respect to the permanent certification 
bill. 

Mr. Harris. You may file your statement on these two bills and 
make any additional supplementary statement you like. 

Mr. Seamon. Yes, sir. 

I should like to emphasize this, Mr. Chairman: The four carriers on 
whose behalf I am making this statement, Alaska Coastal Airlines, 
Northern Consolidated Airlines, Wien Alaska Airlines, and Cordova 
Airlines, all are carriers operating within Alaska. They are small 
carriers. Nevertheless, the services they provide are all important 
and in most cases the only means of transportation. The financial 
magnitude of the problems with which they are confronted in terms 
of total dollars may not be as great as in some cases, but ‘in terms of 
the importance to these carriers and their reequipment program it is 
just as vital. 

As I believe this committee knows, these carriers have expanded 
their fleets and equipment over recent years, in many cases in order to 
meet the vital construction requirements of the DEW line project 
which is within the areas of the carriers operating within the interior. 
They started in their equipment program going back as far as 1934 
when commercial operations were started in Alaska with open cockpit 
aircraft of the old World War jenny-type. They gradually expanded 
their fleets with DC-3 and C46 type of equipment. That equipment 
and those operations were coordinated with what is called bush air- 
craft—single engine or small twin-engine aircraft—landing on im- 
provised strips or streams or sandbars, on floats, wheels, and skis, 
as the season may require. 

The only equipment they had available, as in the case of the local 
service air carriers was aircraft of the DC-3 type or, in some cases, 
the C-46 type, within Alaska. The growth that has accompanied these 
carriers’ activities has been only in the face of very tremendous difli- 
culties. Alaska carriers are far removed from sources of financing 
within the States. There is little resident capital in the Territory. 
Interest charges are high and long-term financing requires them to 
come to the States. 

In order to meet increased requirements within the Territory, these 
carriers require equipment more adapted to the operating conditions 
with which they are confronted within the Territory of Alaska. Two 
of them, at least, think they have found that equipment, the Frey F-1 
aircraft. That aircraft will allow them to land, and takeoff at air- 
ports or strips which cannot accommodate aircraft of even the DC-3 
type, but at the same time will accommodate much larger loads than 
the DC-3 type aircraft, and will enable unit costs to be reduced by as 
much as 60 percent. Both the managements of Wien and C onsolidated 
have worked closely with the Frey Aircraft in connection with the 
F-1. The problem they have is one of financing. It is estimated that 
the new aircraft will cost between $350,000 and $400,000 per aircraft. 
Consolidated and Wien both have orders for such aircraft. They J 
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vannot get equity financing. They have got to have debt financing. 
In order to do even debt financing, and this represents experiences 
which the managements have had within the past few months, they 
must have the basis for downpayments and_ progress payments. As 
I have said in the statement, where the ac quisition of new equipment 
may involve as much as $2 million for a carrier—that is an entire fleet, 
not one aircraft—the profit from the capital gain of their existing 
equipment will not provide the financing or the finances, but it is 
absolutely essential for them in order to obtain the financing. 

The original cost of equipment which these carriers are now oper- 
ating—DC-3 and C-46—was obtained in much earlier days when the 
costs were low, as low in some cases as $30,000. It has been estimated 
that the replacement value of the DC-3 type aircraft today is between 
$125,000 and $150,000. 

I took some checks of several of the carriers’ books. These are rough 
estimates in terms of their reports to the CAB. One carrier’s entire 
fleet of DC-3 equipment represents a total original cost of approxi- 
mately $250,000. The present book value of that equipment is now 
down to about $20,000. This is the aircraft itself, and including 
engines very close to residual value. They estimate the market value 
as approximately $45,000. If the carrier is not allowed to apply to its 
own use for reinvestment in the replaced equipment, the equipment 
which they are firmly convinced will let them get off subsidy, its 
attempts to finance replacements may be effectively foreclosed. 

I would like to give you another example on that, if I may take the 
time, Mr. Chairman. Reference has been made to the effect of the 
recapture of a capital gain upon a carrier’s profit statement. In one 
actual case, a carrier 1 represent has an allowable return under its 
rate order of $84, 000 annually. If it sells one DC-3 aircraft and ob- 
tains a capital gain after taxes of somewhere between $100,000 and 
$125,000, the effect upon that carrier’s operating result, which is the 
thing that bankers look at, is to convert the profit of $83,000 under a 
‘ate base to an actual operating loss of somewhere between $16,000 and 
$50,000. Northern Consolidated was one of the carriers mentioned 
this morning, a recapture of a profit during a past open-rate case. The 
amount was $8,400. It is not substantial. We did not protest. On 
the other hand, as a nonrecurring item during that particular year, 
that would have carried forward into other years if that rate had 
continued. 

Another of the carriers is operating owned aircraft with an esti- 
mated current market value of $450,000, with the original cost of the 
aircraft being less, only $300,000. The present book value is $107,000. 
This carrier, in the immediate future, is faced with required capital 
requirements. 

Another carrier owns a fleet of 6 multiengine equipment, DC-3 and 
C-46’s, current book value of $200,000 or more. Current replacement 
cost or market value of this fleet could be as much as $900,000. 

What I would like to impress upon the committee is that in many 
eases the equipment is completely depreciated or down to residual 
value. So in our continuing regulatory rate provisions we do not 
obtain additional depreciation on that equipment and we have a low 
rate base. In none of the 4 cases that I represent is the profit involved 
more than $100,000. 


76975—56——39 
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The rise in replacement costs which have affected these carriers 
within Alaska created problems with which they have been confronted 
and is not novel to aircraft or air-transport industry. The impact of 
the problem is true with respect to industry generally. The same cir- 
cumstance has affected most industries and most companies, that is, 
the necessity for making replacements at prices substantially above 
those at which most capital assets were required. In 1947 L noticed 
a report of the Guaranty Trust Co. In discussing this ros they 
noted that in many cases the problem of increased replacement cost 
did not affect companies equally, because in many cases the current 
scale of earnings provided ample funds for replacement out of in- 
creased profits due to the inflationary factor. A carrier restricted to a 
10-percent return on a fixed investment base, substantially related to 
low acquisition costs, is in a different posture. It is faced with an 
intolerable problem of meeting the higher replacement costs of newer 
and better adapted equipment if recapture of proceeds from equip- 
ment sales is effected. 

| think that is ali I want to emphasize. The full statement, as I 
understand it from the chairman, will be inserted in the record. 

Mr. Harris. Yes. 

Are there any questions? Mr. Hale. 

Mr. Hare. Actually, due to the singular way in which inflation has 
operated, airplanes and airplane parts have theoretically depreciated, 
but as far as values go they have gone steadily up. 

Mr. Sramon. That has been exactly the same. We have been con- 
fronted, Congressman Hale, with both price and market inflation. 

Mr. Hater. So the Civil Aeronautics Board might argue that you 
should not be allowed to have any depreciation at all because the 
older the planes are the more they are worth. 

Mr. Seamon. It works out a bit different. I have heard this in terms 
of private industry in quite the converse, where, because of the higher 
cost of replacement, the higher value attached to properties, the sug- 
gestion has been made—a private industry can do this—that they 
should reappraise their properties which are on their books at origina] 
low-cost value, in terms of the higher inflationary market value and 
increase the depreciation. 

Mr. Harz. The Civil Aeronautics Board has never, in fact, gone to 
the point of saying that vou should not have a depreciation allow- 
ance. 

Mr. Seamon. Not in the original cost: no, sir. If there was any- 
thing I said that would indicate that, I did not intend to convey that. 

Mr. Hate. I do not know whether that would be any more illogical 
than the position which they, in fact, take. Do you see what I mean? 

Mr. Seamon. If you mean that it is in the same logical base of 
thought allowing us to retain the capital gain for the purpose of try- 
ing to refinance the replacement value, that is right, sir. 

Mr. Hate. That isall. 

Mr. Harris. Thank you very much, Mr. Seamon. 

May I inquire while we have you here, did we hear all of the wit- 
nesses who desired to testify in connection with the permanent certifi- 
cation of the Alaskan Airline bill? 

Mr. Seamon. Yes, you did, Mr. Chairman. 

Mr. Harris. I was under the impression that there were 1 or 2 
we did not get to that day. If so, we wanted to know about it. 
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Mr. Sramon. No. It is my recollection that all who were prepared 
to testify did, and there were 1 or 2 such as myself who just left a 
statement with the committee. 

Mr. Harris. Thank you very much. We are glad to have your 
testimony on this particular subject. 

I am advised that we have a request from the Los Angeles Airways 
to insert a statement in connection with H. R. 8902 and H. R. 8903. 

Without objection, they may have permission to insert. a statement. 

(The statement referred to follows :) 


STATEMENT OF CLARENCE M. BELINN, PRESIDENT OF Los ANGELES AIRWAYS, INC.. 
Re H. R. 8902 anp H. R. 8903 


My name is Clarence M. Belinn. I am president of Los Angeles Airways, Inc., 
the first helicopter air carrier service certificated by the Civil Aeronautics Board 
We transport persons, property, and mail between all of the principal com- 
munities lying generally within a 50-mile radius of Los Angeles, Calif. This 
typeof service is now provided within the Chicago area by Helicopter Air Service, 
Inc; and within the New York City area by New York Airways, Inc. Our 
purpose is to furnish air transportation from outlying metropolitan communities 
and airports te central points within these cities. Applications covering almost 
every other major city in the United States are now on file with the Board, but 
action has been withheld on the ground that this type of service has not yet 
advanced beyond a developmental status. This is true for the single reason that 
the helicopter, as an economical instrument of transportation, has not reached 
maturity. Larger, more economical equipment will become available and must 
be obtained if we are to attain a self-sufficient nonsubsidy status within the short- 
est period of time. This is, of course, the objective of all carriers and the 
Board. 

Los Angeles Airways was certificated by the Board on May 20, 1947, for a 
term of 3 years. We began operations with war surplus Sikorsky S—51 helicopters 
which were then available at modest cost. Thereafter our certificate was re- 
newed for an additional 5 years to September 30, 1956. Our fleet now totals 7 
helicopters composed of S—51’s and a larger postwar design called the S—55. 
The S—55’s cost several times as much as the S—51’s and the replacement type 
which we must obtain in the very near future will be equally more expensive. 
Consequently the depreciation reserves that have been accumulated will be far 
from that required to cover even an acceptable partial payment for the newer 
equipment. 

The Congress and the Board recently concluded that local service airlines 
eould not attract adequate financing if their certifications were restricted to 
temporary periods. That is exactly the position Los Angeles Airways is in 
today. We cannot attract equity financing to cover equipment replacement 
needs for an operation which is assured authorization to continue for only a 
short time and debt financing becomes difficult if not impossible if any return 
from the sale of replaced equipment, over and above its book value, is without 
reservation subject to recapture by the Board. 

The scheduled helicopter industry I feel, can be justly proud of its record. 
Our efforts have been admittedly beneficial to military as well as civil purposes. 
But we are and must remain aware that the true value of this type of service 
is dependent upon the success of our efforts to ring unit costs within acceptable 
economic limits and thereby avoid the need for subsidy at the earliest possible 
date. The arbitrary recapture of proceeds from the sale of replaced equipment 
would be diametrically opposed to this objective and would undoubtedly pro- 
duce a negative saying to the Government, To penalize Los Angeles Airways in 
the replacement of obsolete equipment would be to deliberately perpetuate 
its dependence on subsidy and otherwise to ignore the mandate contained in 
section 2 (c) of the act which directs the Board to consider “the promotion of 
adequate, economical, and efficient service by air carriers at reasonable 
charges * * *,” 

I sincerely urge that the provisions of the proposed legislation are in keeping 
with the expressed intent of the Civil Aeronautics Act and that adoption of 
either of the subject bills by the Congress will promote the development of air 
transportation and the reduction of costs to the Government and all others 
concerned. 
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Mr. Harris. If there is anyone else who desires to insert a statement 
expressing their views and interest in this program, they may have that 
permission at this point in the record. 

I have here a statement of Robert F. Six, president of the Continen- 
tal Air Lines. Inc., which he asks be inserted in the record, and without 
objection it is so ordered. 

(The statement referred to follows :) 


STATEMENT OF Roperr F. S1rx 


My name is Robert F. Six. I am president of Continental Air Lines, Inc., in 
whose behalf I appear today before this subcommittee in support of H. R. 8902 
and H. R. 8903. 

Continental Air Lines, Inc., is an air carrier authorized by the Civil Aeronau- 
tics Board to engage in the transportation of persons, property, and mail. It is 
a Nevada corporation with its principal offices and base located at Stapleton 
Ailfield, Denver, Colo. 

Continental’s predecessor commenced operations in 1934 serving a total of six 
cities in the States of Colorado, New Mexico, and Texas. By 1940 Continental 
had increased its operations to serve a total of 16 cities and 4 States, and by 
1946 it was providing service to 28 cities in the States of Colorado, New Mexico, 
Texas, Oklahoma, and Kansas. 

With Civil Aeronautics Board approval, Continental in April 1955 took over 
the 23 cities formerly served and the 1,860 route-miles formerly operated by 
Pioneer Air Lines, Inc. After eliminating duplication of cities and miles, Conti- 
nental now serves 50 cities on the 4,797 route-miles of integrated operations. 
Continental is proud to note that the integration of the Continental and Pianeer 
systems was conducted with a decrease in annual subsidy costs to the Govern- 
ment approximating $1 million. 

In addition, Continental operates with Civil Aeronautics Board approval inter- 
change services with American Airlines, Inc., between Houston, Tex., and Los 
Angeles and San Francisco, Calif. via intermediate points; with United Airlines, 
Inc., between ‘Tulsa, Okla., Portland, Oreg., and Seattle, Wash.; and with Braniff 
International Airways, Inc., between Denver, Colo., and St. Louis, Mo. 

Last year the Civil Aeronautics Board awarded Continental a new Chicago- 
Los Angeles route via Kansas City and Denver adding another 2 cities and 1,254 
route-miles to the Continental system. 

Although not one of the Big Four air carriers, Continental has always been one 
of the pioneers in the industry in the acquisition of new, modern, and economical 
aircraft. Thus Continental has not only continuously expanded the area of its 
services to the public but has improved such services with respect to speed, com- 
fort, aud safety of aircraft. In addition, it has shown a steady and continuous 
improvement in its efforts to obtain a self-sufficient status resulting in very sub- 
stantial savings to the Federal Treasury. 

On July 15, 1934, Continental’s first aircraft, a six-passenger, single-engine 
Lockheeu Vega, left El Paso for Pueblo. In 1937, three twin-engine Lockheed 12's 
replaced the single-engine Vegas. ‘two 10-passenger Lockheed 14’s were added 
to Continental's fleet in 1939. In 1940, three 14-passenger Lockheed Lodestars 
were purchased giving Continental a fleet of five aircraft replacing the earlier 
Lockheed 12's. The fleet was couverted to an all Lodestar operation in 1941 with 
the acquisition of three more aircraft of that type. In 1944, Continental's fleet 
was composed of four Lockheed Louestars aud its first Douglas DC-3. By 1945. 
the last of the Lodestars was replaced by DC-3's and in 1947, Continental scored 
two industry firsts by being the first airline authorized to utilize the new instru- 
ment-landing system in making instrument approaches, and by being the first 
airline to equip its entire fleet with radar altimeters. 

Continental received its tirst truly postwar aircraft in 1948 with the delivery 
of five 4U-passenger Convair 240's. Following the use of some leased equip- 
ment to operate greatly expanded services in 1951 and 1953, Continental's multi- 
million-dollar equipment prozram was completed in 1953 with the sale of its 
fleet of tive Convair 240’s and the delivery to Continental of seven +4-passenger 
Super Convairs and two 60-passenger four-engine Dougias DC-6B's. 

Each of these equipment changes required increased capital investment. For 
example, a Lockheed Vega cost $6.219 in 1934, while in 1954 a DC-6B cost 
Continental, without spares, $1,127,682. 
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During the year 1955, orders for new aircraft were placed which, along with 
related spare parts, ground equipment and preoperating cuosts, total nearly $60 
million. The orders include three Convair 440’s on which delivery has already 
been taken; five Douglas DC—7B’s for delivery starting in the spring of 1957; 
fifteen Vickers Viscount prop-jet 810/840’s for delivery starting in March of 1958; 
and four Boeing turbojet 707 stratoliners for delivery starting in May of 1959. 
In connection with this program, I would like to refer you to a small brochure 
entitled “Continental—Airline With a Future—A Preview of the New Planes 
You'll Fly,” which I have had placed on the desk of each committee member. 

To finance part of this equipment program, $4,125,000 of 4% percent con- 
vertible subordinated debentures due November 1, 1970, were issued. In addi- 
tion, a new credit agreement permitting the company to borrow up to $10 
million for the purchase of new flight equipment was negotiated with the Chase 
Manhattan Bank, New York, N. Y. It is obvious this financing will not be ade- 
quate to cover the entire program. Therefore, the company is presently nego- 
tiating with a group of banks and insurance companies to conclude the balance 
of the financing needed for completion of this program. However, profits from 
the sale of presently operated equipment are a necessary and important part 
of the financing of this reequipment program. If such profits were to be de- 
ducted from Continental’s mail compensation, these financing plans would have 
to be revised to offset such adverse action. Whether such revision could be ac- 
complished under satisfactory conditions is questionable. As in the past, Con- 
tinental will and must rely on such profits if it is to bring the benefits of modern 
aircraft to the traveling public and savings to the Government. 

Gentlemen, passage of H. R. 8902 and H. R. 8903 are necessary to the continued 
progress of American civil aviation. 


Mr. Harris. Also a statement from the Transocean Air Lines on 
H. R. 4648 and H. R. 4677, which will be inserted in the record. 
(The statement referred to follows:) 


STATEMENT OF TRANSOCEAN Arr LINES ON H. R. 4648 anp H. R. 4677 


The comments of Transocean Air Lines relating to H. R. 4648 and H. R. 4677, 
proposed legislation affecting the air transportation industry of the United 
States as as follows: 

In terms of capital assets, number of employees and geographical areas of 
operation, Transocean Air Lines is the largest of the carriers that are uncer- 
tificated under the currently effective Civil Aeronautics Act. Accordingly we 
are hopeful that in formulating its own recommendations the committee may 
consider the degree to which this company as a noncertificated carrier has con- 
tributed to the national welfare and may note that under the proposed legislation 
such a company as Transocean would not be able to exist. 

Transocean has and does engage primarily in international air transportation 
of persons and property. Transocean has been an applicant in four separate 
proceedings for certification under the existing act, exclusive of its application 
for authority in the Large Irregular Carrier case; so that it may fairly be stated 
that Transocean has persistently, assidiously and expensively, albeit unsuc- 
cessfully, followed the certification process in seeking authority under the Civil 
Aeronautics Act. While we are most hopeful that the future will find Trans- 
ocean among the certificated rather than the noncertificated type of carrier, 
our position is unchanged on the need for noncertificated carriers as a part of 
the transportation system of the United States. 

To give you some background of the manner in which Transocean approaches 
the problems that we believe will be raised by the proposed legislation, I may 
say that Transocean is a veteran’s organization formed in 1946, initially to under- 
take contract military operations in the Pacific. The company headquarters are 
is Oakland, Calif., and we maintain Pacific en route stations at Honolulu, Wake, 
Guam, and Toyke. Our east coast establishment nearly as large as the Oakland 
installation, is at Bradley Field, Conn., and our Atlantic-European stations 
extend through Gander and Shannon to London, Frankfurt, Geneva, Rome, 
Beirut, Amman, Cairo, and Teheran. Pursuant to our letter of registration as 
a large irregular carrier we transport commercial cargo internationally and 
conduct an irregular pasenger operation between California and Hawaii and 
Guam. Under special exemption granted by the Civil Aeronautics Board we 
from time to time undertake the international transportation of common carriage 
passengers. 
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For the past 5 years the great bulk of our flying activity has been pursuant 
to contract with the United States Air Force and Army for both of which we 
have supplied passenger and cargo airlift between California and Japan and 
between the United States and Europe. We are at the present time operating 
five DC~4’s in military and commercial transportation and together with our 
subsidiaries employ approximately 2,500 persons. We also have a contract to 
provide flight personnel, dispatch and most of the maintenance for Japan Air 
Lines both for its domestic and transpacific operations. 

One of our principal wholly-owned subsidiaries is Aircraft Engineering & 
Maintenance Co., the business of which is primarily the overhaul of military 
aircraft at its Oakland, Calif., base. Another subsidiary, Flight Enterprises, 
Ine., is engaged in the overhaul of military aircraft at its Bradley Field, Conn., 
base. We own all of the stock of the Oakland Aircraft Engine Service Co., an 
aircraft engine overhaul company, and we own 50 percent of the stock of Western 
Sky Industries of Hayward, Calif. This company manufactures center wing 
sections of Navy fighter aircraft under subcontract from the Douglas Aircraft Co. 

In addition tv the foregoing we conduct scheduled flight services among the 
islands of the Trust Territories of the Pacific pursuant to an annual contract 
now in its fourth year, with the Department of the Interior. Another flight 
activity of considerable importance consists of spraying and dusting for pest 
control in some 21 countries of the Middle East under contract with the Depart- 
ment of State. 

This very brief résumé of our principal activities is given merely to indicate 
the scope of our operations and may serve as 1 measure of the volume of publie 
service we have been able to undertake even without certification of scheduled 
or route-type services. 

A basic question which must be decided by the committee in preparing its 
recommendations with respect to H. R. 4648 and H. R. 4677 is whether all United 
States air transportation with transport-type aircraft that may be required by 
the public need can be supplied by carriers certificated or licensed in the manner 
anticipated in the bill. Can the nonrepetitive commercial and military demand 
for special or nonroute-type services be served pursuant to certification or license 
as these processes are established by these bills? The history of the last 10 
years proves conclusively that it cannot. 

Certificated carriers by the very nature of their franchises are committed to 
a specific type and volume of service, conducted over specific routes and re- 
sponsive to an established and predictable demand or need. While such ear- 
riers do have the burden of providing capacity over certain routes or at certain 
times that are not profitable or justifiable on purely economic grounds, they do 
for these very reasons receive not only public subsidy from the Civil Aeronautics 
Board but are authorized to carry the mail at rates far in excess of their own 
existing tariffs for transportation of property. Thus in effect there is an ele- 
ment of subsidy even in the so-called service rate, and the certificated carrier is 
thus guaranteed a profit, provided the Board finds that the carrier’s operation 
is honest, economical and efficient. 

The very fact that the enfranchised carrier must observe the strictest possible 
economies and the greatest possible efficiency in adapting available capacity to 
available traffic demonstrates in itself that such a carrier is not capable of 
response to sudden demand or to marked deviations in weekly or seasonal traffic 
flow over its own route, If such a carrier undertook to maintain not only air- 
craft but flight and ground personnel and equipment sufficient to satisfy peak 
period demand or sudden emergency needs, the unit cost of the routine common 
carrier service would be an economic burden that the carrier could not support. 

Notwithstanding, this nonrepetitive demand and wide fluctuation in available 
traffic does exist. In commercial air transportation, just as in all other forms 
of transportation, the industry is familiar with peak period demands such as 
those occurring at weekends, or on a seasonable basis during the summer months 
or upon the occurrence of some special event as, for example, the British Coro- 
nation or the Indianapolis races. In addition, special services of a nonrepetitive 
nature are required to provide transportation to persons desiring to travel 
together in groups of one or more plane-load lots. Often, such as in the cases 
of teachers, traveling for summer study or religious orders traveling in worship 
together, the independent characteristic of the single traveler is lost, and the 
group thus is the most important aspect of the transportation. 

In addition to the foregoing examples, nonroutine demand arises in the need 
for special equipment or special services. For example, Transocean in the past 
seyeral years engaged in the transportation from Manila to the United States 
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of several thousand of monkeys designed for use in the Salk polio experiments. 
Aircraft were specially equipped to house the monkeys, and you may be assured 
the aircraft is not suitable for transportation of passengers concurrently. Often 
the particular needs of special travelers require services that are not supplied 
by ordinary or routine arrivals and departures. An example of this is Trans- 
ocean’s transportation of plane loads of Europeans traveling under the auspices 
of the Intergovernmental Committee for European Migration, where European 
departures must occur at a specific hour and United States arrival must coincide 
with special immigration regulations. 

Another example of special services that are nonrepetitive may be illustrated 
by Transocean’s transportation several years ago of $60 million of gold from 
the Orient to the United States, under contract with the Government of Thailand. 
Here the carrier had to supply five aircraft to effect simultaneous shipment, 
special guards were entailed and special insurance requirements had to be met. 
None of these were within the confines of the routine operation of route-type 
services. 

While there is a constant though variable demand for such highly specialized 
commercial services as are indicated in the foregoing, the national interest 
served by the nonroute-type carrier is more dramatically demonstrated by the 
needs of the military department that have continued to be evident since the 
end of World War II. As you are aware, there is a very substantial volume of 
inilitary transportation of both passengers and cargo that is not transported by 
nilitary facilities. At least twice, in times of dire emergency, this demand has 
increased spectacularly. I refer, of course, to the special needs of the Berlin 
Airlift where Transocean itself operated well over 100 Atlantic crossings, and 
to the more sustained but no less specialized Korean airlift. While the total 
volume of traflic transported by air between the United States and Japan in 
support of the Korean war is not public information, the services for 344 years 
of the commercial air industry unquestionably was a major part of such air 
transportation. Approximately one-half of the commercial effort was supplied 
by noncertificated carriers, and Transocean itself was responsible for well over 
10 percent of this lift, completing, in some 43 months, over 92,000 aircraft hours 
and about 18 million aircraft miles. 

A vital contribution that can be made by the carrier that is not responsible 
for routine, route-type services is in the area of economic experimentation. 
Major modifications in the economic practices of the scheduled carriers must 
be undertaken slowly, since a slight modiiication of a given rate practice, for 
example, may have a totally disruptive effect on the entire complex of the 
scheduled industry. While responsible to the Civil Aeronautics Board for eco- 
nomie practices that are not disruptive, the irregular earrier nevertheless is 
in a more favorable position to experiment with new economic practices to test 
public demand and acceptance. Examples of this are clearly seen in the early 
dedication of the domestic irregular carriers to wholesale coach services. A more 
specific example is seen in the introduction of coach rates between California 
and Hawaii by Transocean, which was followed ultimately by the certificated 
carriers in establishing such rates upon Transocean’s demonstration of the public 
response to the lower fare. Largely, it is believed, as a result of such rates, 
Pan American in 1953 increased its Hawaiian passenger traffic by approximately 
46 percent over 1952 and has enjoyed substantial increases during each year 
since then. 

That this demand for the special services that the noncertificated carrier can 
provide has been recognized by the Civil Aeronautics Board itself is evident in 
a statement made on April 25, 1951, by the then chairman of the Board, Mr. 
Rentzel, when he said, 

“+ * * The Board believes it is important to the air transportation industry 
that there should be carriers with aircraft, personnel, and facilities available 
to fill the unpredictable demands which cannot be met by the certificated airlines, 
who must provide adequate and regular air service to the communities they have 
been authorized to serve.” 


A then member of the Board, Mr. Oswald Ryan, appearing before the Select 
Committee on Small Business of the United States Senate in 1954 stated, 

“On two occasions since 1938, the Board has reviewed its overall policy toward 
irregular air transportation—once following the investigation of 194445, and 
again following the filing of individual exemption applications in 1949. On both 
occasions the Board reaffirmed its belief in the need for irregular air transporta- 
tion that would supplement the services provided by the scheduled carriers. We 
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are and have been in favor of'irregular air transportation and irregular air 
carriers.” 

In view of the foregoing, it must be evident that the public interest would 
be most seriously injured if the Congress were to permit, as provided in section 18 
of H. R. 4648, section 17 of H. R. 4677, section 19 of H. R. 4648, and section 18 
of H. R. 4677, the elimination of presently noncertificated carriers. The com- 
bination of these sections, if passed as written, would render impossible con- 
tinued operations by any of the present noncertificated air carriers. The first 
2 sections referred to relate to the curtailment of the exemption power of the 
Board and the latter 2 sections establish the requirements for license of air 
carriers. The implication of the separate factors are discussed separately below, 

The present noncertificated carriers are operating pursuant to exemption 
authority granted by the Board and will continue to do so until the Board has 
made its final determination in the Large Irregular Carrier case of the precise 
type of authority to be granted in that proceeding. It is conceivable that the 
Board may determine that it does not possess the legal power to issue certificates 
in that proceeding. In that event the present noncertificated carriers would be 
hamstrung legislatively and through the regulatory process. These carriers can- 
not exist without the exemption power or enabling legislation in lieu thereof. 

The exemption power of the Board, which definitely goes far beyond the 
question of irregular carriers, has made possible the inauguration of many sup- 
plemental, experimental, and other types of service which would not have been 
inaugurated if it had first been necessary to go through the certification process 
as required by section 401 of the act. The different chairmen of the Civil Aero- 
nautics Board have publicly stated that this exemption power has been bene- 
ficial to the public in the results which have ftlewed from actions taken under 
that power. For instance, in hearings on S. 2647 on June 1, 1954, Chairman 
Gurney pointed out to the Senate Committee on Interstate and Foreign Com- 
merce: 

“Part 295 of the Board’s Economic Regulations, adopted in 1947, opened the 
way for experimental scheduled all-freight services by certain noncertificated 
carriers. After the experience of 2 or 3 years some of these carriers were duly 
certificated and now hold certificates of public convenience and necessity, 
authoizing them to engage in freight-only operations. Jt is quite probable that 
had not the service been tested by means of an experimental period, there may 
not have been sufficient evidence to warrant a finding of public convenience and 
necessity for this type of operation. A second type of experimental authoriza- 
tion under the present Board powers related to an all-expense tour operator. 
Successful operation, pursuant to an exemption order, lead to the subsequent 
issuance of the certificate of public convenience and necessity.” [P. 35; emphasis 
supplied. ] 

While the proposed sections on license requirements provide that carriers 
presently engaged in air contract services may continue such operations provid- 
ing an application is filed therefor within 120 days after effective date of the act 
and until the Board has passed upon such application there is no provision for 
continuation of the services of the present noncertificated carrier. In fact the 
license requirement plus the proposed curtailment of the exemption power of 
the Board make it very clear that this sounds the death knell for all noncertifi- 
cated carriers. 

H. R, 4648 and H. R,. 4677 presumably anticipate the regulation of non-route- 
type services by designating the carriers as air contractors and establishing a 
procedure whereby such air contractors would be licensed. While such a desig- 
nation is acceptable and regulation of the services of an air contractor are 
manifestly desirable and necessary, we do not believe that a realistic solution 
is provided by these bills. 

It should be pointed out immediately that for practical purposes under the 
existing law there is no such thing as a contract carrier. While the Motor 
Carrier Act regulates contract carriers as such, the term is unknown to the 
Civil Aeronautics Act of 1938. Whether an air carrier engaged in what it 
alleged was private or contract carriage as distinguished from common carriage 
was subject to the jurisdiction of the Civil Aeronautics Board is now for all 
practical purposes moot. This was the question, and the only question, at 
issue in the Transocean Enforcement Proceeding, Docket No. 3244, Order No. 
Ii—-4282, in 1950, where the Board determined that a carrier holding out any 
services to the general public was for the purposes of all of its transportation 
a common carrier irrespective of the nature or number of contractors it served 
in what would otherwise be contract or private carriage. This decision of 
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the Board foreclosed the development of air contract services. Contract air 
carriers are extremely limited in numbers and equipment and pose no threat 
to the certificated air carrier industry. 

The only permissive regulations relating to noncertificated carriers are those 
exempting this class of carrier from the certificate proceeding. Under such 
regulations, the carrier is able to hold out a service and to operate only infre- 
quently and irregularly, and the transportation of passengers between the 
United States and a foreign country is totally prohibited. In other words, the 
regulation of noncertificated carriers at the present time is extensive and 
highly restricting, but without much question the vast majority of noncertificated 
carriers operate legally and within the limits prescribed by the Board, contrary 
to the impression contained in the presentation of the Air Transport Association 
before you. That certain carriers violate the existing regulations is a com- 
mentary on the difficulty of enforcing vague and unrealistic regulations rather 
than upon the existence or nonexistence of regulations.’ 

These bills set out the manner in which an air contractor, a person who under- 
takes to engage in interstate or foreign air commerce “otherwise than as an air 
carrier or a foreign air carrier.” shall obtain a license to conduct its business. 
The applicant for such a license files its application with the authority; inter- 
ested persons have opportunity to file a memorandum of opposition, whereupon 
public hearing may be held. The license issues upon a finding that the appli- 
cant is fit, willing, and able and that performance of the contract will not 
adversely affect the public interest. 

The primary public need that is met through the services of the noncertifi- 
cated carrier engaging in non-route-type services are those which usually cannot 
be anticipated with any certainty; the need is generally not of long duration 
and generally must be satisfied rapidly. The air contractor existing for the 
purpose of fulfilling this public need would be intolerably burdened by a require- 
ment necessitating formal application and notice and hearing prior to perform- 
ance. In most cases, the need would vanish prior to the expiration of even the 
protest period provided in these bills. 

The key to adequate responsiveness to the demand for non-route-type services 
is flexibility: the instantaneous ability of the carrier to make its services avail- 
able on demand to particularized need. Any arbitrary procedure which reduces 
this flexibility obviates most of the advantage of the service for which the greatest 
need exists. And further, by the nature of the proposed regulation itself, only 
the more sustained type of special services might be supplied by the air con- 
tractor; that is, the more sustained the demand, the more likely would the air 
contractor be in a position to follow the laborious procedural steps outlined. 
It is clear that the more sustained the demand the more such demand parallels 
route-type services, and thus the more likely that the air contractor would cause 
diversion from the legitimate business of the enfranchised carrier. 

Thus the proposed legislation is self-defeating in that it would not permit 
the flexibility needed for true responsiveness to the public need for non-route-type 
services, and the services that would be ligitimate under the licensing pro- 
cedures would tend to be more diversionary rather than less. 

We have stated above that at the time the Board determines the precise type 
of authority it will grant in the Large Irregular case there may be doubt as to 
its legal power to grant a certificate for supplemental air carrier services. Since 
the Board has already determined the quantum of services to be permitted there 
remains only the question of the fitness of the applicants in that proceeding and 
the type of authority to be granted. Even though the Board may desire to issue 
certificates to selected carriers it probably would not do so because of the doubt- 
ful legal question. 

However, the question of legality could be removed by a simple amendment 
to the Civil Aeronautics Act. Section 401 (f) of the Civil Aeronautics Act 
1938 states: 

“No term, condition, or limitation of a certificate shall restrict the right of air 
carriers to add to or change schedules, equipment, accommodations, and facili- 
ties for performing the authorized service as the development and the demands 
of the public shall require.” 

The imposition of a limitation by the Board of a certain number of flights per 
month between points by a carrier holding a certificate has been interpreted to 
be beyond the powers of the Board under section 401 (f) and that the Board 


17The overseas and foreign portions of the decision in the Large Irregular Carrier case 
have been stayed by Board order so that operations in those areas are still governed by 
the frequency and regularity regulations. 





612 CIVIL AIR POLICY 


cannot so restrict the operations of a carrier to whom it has granted authority 
to operate. 

The Civil Aeronautics Board in 1954 submitted to the Senate Committee on 
Interstate and Foreign Commerce a proposed amendment to the Civil Aero- 
nautics Act of 1938 which would overcome this problem. The proposed amend- 
ment read as follows: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of the Civil Aeronautics Act 
of 1938, as amended, be amended by renumbering paragraphs (32) and (33) and 
(84) respectively, and by inserting therein a new paragraph (32) reading as 
follows: 

‘(32) Supplemental service air carrier means an air carrier holding a certifi- 
cate of public convenience and necessity wherein the holder is designated as 
such, which designation was included therein on the original issuance of the 
certificate.’ 

“Sec. 2. Section 401 (f) of the said Civil Aeronautics Act of 1938, as amended, 
is hereby further amended by striking the period at the end of the fourth sen- 
tence thereof, inserting a semicolon in lieu thereof, and adding the following 
proviso: 

* ‘Provided, That the Board shall, in issuing any certificate to a supplemental 
service air carrier, include in such certificate such terms, conditions, and limi- 
tations as are necessary to define the type and extent of the supplemental service 
authorized by such certificate, and to assure that the service offered thereunder 
does not exceed the authorization.’ 

“Sec. 3. This Act becomes effective thirty days after enactment.” 

We recommend this proposed amendment to you and urge you to seriously 
consider its adoption and passage. 


Mr. Harris. We are also in receipt of a supplementary statement 
of the Civil Aeronautics Board with respect to the provisions of H. R. 
4648 and H. R. 4677 dealing with regulatory authority over rates and 
fares in foreign air transpor rtation, which will be inserted in the record. 
Also a letter from the Secretary of Commerce on the legislation. 


(The statements referred to follow:) 


SUPPLEMENTARY STATEMENT OF THE CIvIL AERONAUTICS Boarp WiTH RESPECT TO 
THE PROvIsSIONS or H. R. 4648 AND H. R. 4677 DEALING Witrn REGULATORY AU- 
THORITY OVER RATES AND FARES IN FOREIGN AIR TRANSPORTATION 


Under its statuiory mandate to promote and develop a sound air transporta- 
tion system adequate to the needs of the commerce, the postal service, and the 
national defense of the United States, the Board feels it is necessary, in the light 
of Mr. Tipton’s presentation before your committee on February 29, 1956, to 
submit this supplemental statement. 

The essence of Mr. Tipton’s presentation is that the control of international 
air transportation rates should be given to a cartel of international airlines 
free of any effective review or direction by the United States Government. In 
our judgment, this is an attempt to advance a monopolistic arrangement to 
serve the private interests of the international carriers and is at variance with 
the American and common-law view of the responsibilities of common carriers, 
is contrary to the philosophy of the antitrust laws, and is opposed to the pro- 
tection of the basic rights and interests of the traveling and shipping public. 

There is no basis for the contention that expanding the Board’s authority 
over international rates will weaken IATA, the multilateral carrier machinery 
set up to deal with international rates. The fact is that unless the Boa:.d re- 
ceives such authority the ability of the IATA ratemaking machinery to con- 
tinue to function effectively may be seriously affected. 

The carriers argue at some length the self-evident proposition that interna- 
tional rates are so interrelated that an international rate structure can only 
be built up through multilateral agreement among the carriers or governments 
concerned. They then quite correctly point out that most governments, including 
our own, have delegated this responsibility to the multilateral agreement of the 
carriers acting through the traffic conferences of the International Air Trans- 
port Association (IATA). What they fail to point out is that while delegating 
the task of initially developing and proposing an intérnational rate structure 
to an organization of international carriers, neither the United States nor any 





CIVIL AIR POLICY 613 


other government has delegated to IATA the governmental responsibility of 
insuring that the international rate structure so developed is fair to the traveling 
and shipping public and properly designed to develop the air transportation 
system required by the public interest. In our bilateral agreements each of the 
governments reserves the right to pass upon the IATA rates. 

Just as domestically it is desirable to permit individual carriers to initiate 
rates, Subject to government review to assure that they are just and reasonable 
and nondiscriminatory, so in the international field, because of the complex 
interrelationship of the rates, it is desirable, and perhaps necessary, to permit 
the international carriers collectively to initiate rates, subject to appropriate 
vovernment review. But unless such power of government review is effective, 
to permit concerted action with respect to rates by a monopolistic arrangement 
like LATA, whose members carry over 90 percent of international air traffic, 
would be an open invitation to uncontrolled price fixing. No proper concept 
of governmental responsibility can justify leaving the ultimate determination 
of a fair and reasonable international rate structure wholly in the hands of an 
all-embracing international cartel. 

This fact has been recognized by almost every major government dealing 
with aviation. While they all recognize the role of IATA in formulating an 
international rate structure, they all, except the United States, retain direct, 
substantive regulatory control over international rates. (See appendix A.) 
Such power is basically not an attempt to substitute unilateral or bilateral for 
multilateral action in the international rate field. It is only a realistic means 
of providing a legal base for multilateral government action where multilateral! 
carrier action has failed or has reached results contrary to governmental policy. 
Granting similar powers to the Board cannot, as suggested by the carrievs, en- 
courage other governments to seek like powers which they already possess. It 
can only place the United States on a parity with other governments when inter- 
governinental action on rates becomes necessary. 

The need for direct Government action, as pointed out by the Air Coordinating 
Committee in its report to the President on civil air policy in May 1954, arises 
from the failure of IATA to achieve agreement, governmental disapproval of 
IATA agreements, or rate actions by foreign governments or by air carriers not 
members of IATA. 

The Board believes that a full answer to the bogey created by the carriers is 
the policy statement on international rates contained in the report on civil aii 
policy, a statement with which the Board is in full accord. It reads as follows: 

“1, Full support consistent with the Civil Aeronautics Act should be given to 
the International Air Transport Association (IATA) as the primary instrument 
for establishing and maintaining a sound and fair rate structure for interna- 
tional air services. 

“2. The Civil Aeronautics Board should be empowered by Congress, through 
amendment of the Civil Aeronautics Act, 

(a) to control the fares, rates, rules and practices of United States air 
carriers applicable to transportation to and from the United States, to the 
same extent the Board now has power to act with respect to fares, rates, 
rules and practices in domestie transportation, and 

(b) To control the fares, rates, rules and practices of foreign air carriers 
applicable to transportation to and from the United States more effectively 
than is now possible under the Civil Aeronautics Act. 

Grant of international rate authority to the Board is no more an endorse- 
ment of unilateral action than the grant of other regulatory authority already 
contained in the act. The fact that it is difficult for 1 or even 2 governments 
to act alone in the field of international rates merely emphasizes that there 
may be times when multilateral governmental action is desirable or needed. It 
does not mean that this or other governments should abdicate the field to private 
control. The need for reconciling the necessities of regulation with the facts 
of international life was recognized by the drafters of the Civil Aeronautics 
Act who, in section 1102, direct the Board in perfornfing its duties under the 
act to do so consistently with any treaty or similar obligation of the United 
States and with consideration of the applicable laws and requirements of 
foreign countries. In administering any rate powers in the international field, 
the Board, as it has with respect to the other powers granted it. would do so 
pursuant to section 1102 and with full recognition of the multilateral inter- 
governmental problems involved. 

CAB power to directly control international fares and rates is essential to 
insure that the necessary rate formulation function of IATA does not become 
an uncontrolled price-fixing device adverse to the public interest. 
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Although other governments already have the power over international fares 
proposed for the Board, on most routes to and from the United States these 
governments are not in a position to exercise such powers effectively, a condition 
which would not be true if the United States had similar powers. The greater 
ability of the Board to effectively exercise any authority granted by the Congress 
over rates to and from the United States arises from the unique geographical 
position of this country. With the possible exception of some airports in Canada 
this country has sole control of the principal usable gateways to the United 
States market, the largest and most lucrative in the whole world of air trans- 
portation. 

This is a commanding position not enjoyed by other countries, especially those 
at the European terminals of the transatlantic route. In most cases, Europe 
rather than any particular country is the destination of the bulk of he trans- 
atlantic traffic, and a traveler who cannot land in England may be willing to 
land in Ireland, Germany, France, Belgium, Holland, Luxembourg, ete. Since no 
single European government has an direct control over the rates betewen the 
United States and any third country, it is greatly limited in the exercise of its 
power over rates between its country and the United States, since its adverse 
action with respect to such a rate may merely result in diverting the traffic 
through other European gateways. This situation is a powerful deterrent to 
auction by any European government with respect to translantic rates. Action by 
the United States would not be subject to the same infirmity and would provide an 
effective means of maintaining rate stability in the absence of IATA agreements. 

Without effective rate power in the Board there is no effective governmental con- 
trol over IATA and it assumes the status of a monopolistic price-fixing cartel. 

As Mr. Rizley pointed out in his testimony, a number of IATA agreements 
recently have shown a tendency to increase rates without adequate justification. 
Only this past fall, the IATA carriers agreed to a general increase of 10 percent 
in the transatlantic first-class fares, already more than 75 percent higher per mile 
than corresponding domestic fares. 

Experience has shown that when market conditions permit, individual air 
carriers tend to charge what the traffic will bear. For example, between July 1, 
of 1989 and January 1942, Pan American raised its New York-Lisbon fare from 
$309 to $625 and its New York-Foynes, Ireland, fare from $337 on July 1, 1939 to 
$625 on May 2, 1942, despite the fact that on December 13, 1941 Pan American's 
equipment was purchased by the Government and initially turned over to Pan 
American for operation on a rent-free basis. These increases were made at a time 
when traffic and the carrier’s profits were booming and equipment was short. 
Similar conditions will undoubtedly arise in the future. Even now there is a 
shortage of equipment in the peak season. Since the same incentives exist for 
other carriers and, as detailed below, the IATA machinery, in the absence of 
effective Board power, is particularly subject to dictation by a determined 
minority, there is every reason to believe that without governmental checks, the 
carriers collectively will agree to charge what the traffic will bear in other 
situations where the public is at the carriers’ mercy. 

It is important to bear in mind, that the United States Government, including 
the Congress, and the civil and military departments and agencies, is by far 
the largest single used of international air transportation. 

Unless the CAB is given sufficient power over international rates to insure sta- 
bility in an open rate situation, IATA will be more and more subject to control 
by its most irresponsible members, 

The fact so lightly glossed over in the carriers’ presentation is that without 
effective rate authority in the Board, the disapproval or absence of an IATA 
agreement with respect to rates to and from the United States always presents 
the danger of rate chaos. This isa fact which not only weighs heavily with govern- 
ments, constraining them to approve IATA agreements which they consider 
substantively bad, but also seriously affects the deliberations and actions of IATA 
itself, since action in the traffic conference of IATA must be unanimous agreement 
of all carriers voting. 

Faced with the unpredictable consequences of an open rate where there is no 
effective governmental restraint on the rate chaos possible in the absence of an 
agreement, most carriers will, in the interest of stability, accede to agreements 
which they, as individual carriers, would substantively disapprove. This puts it 
in the power of any single determined carrier in effect to “blackmail” its col- 
leagues into accepting its point of view. 

As previously pointed out in Mr. Rizley’s testimony and the supplemental ma- 
terial submitted by the Board, there have been a number of cases, most signifi- 
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cantly the North Atlantic cargo rate structure and the failure to impose adequate 
charges for berths and sleeper seats, in which a single American carried forced 
IATA to an agreement opposed by every other carrier and almost every govern- 
ment, including our own, 

If the Board had authority over international rates, it would be better able to 
stabilize the situation where open rates occurred, and the carriers would not be 
forced into agreement by the threat of possible rate chaos. If IATA is to operate 
successfully, its agreements must reflect the results of reasonable and considered 
compromise, and not the answer dictated by the carrier with the least regard 
for the possible chaos under an open rate. 

The Board’s power to disapprove IATA agreements, rather than being ‘‘full” 
or “plenary”, is ineffective to control the international rate structure. 

Iixxcept for the power, after hearing, to order the removal of discrimination 
in foreign air transportation, the Board presently has no direct authority over 
international rates. Under section 412 of the act the Board does require IATA 
rate agreements to be filed witb and approved by it before becoming effective. 
This is the “full” and “plenty” power the carriers refer to. Board disapproval 
of an agreement prevents the agreement from becoming effective, but does not 
necessarily prevent the identical rates being put into effect by individual action 
of the carriers. In fact, in such a situation any carrier is free individually, 
to file any rate it decides upon. In the absence of direct power in the Board 
the major threat is then a rate war, and this is true regardless of whether the 
agreed upon fares were disapproved because the Board considered the rates too 
high or too low. The Board is understandably reluctant to exercise its power 
to disapprove and risk rate chaos it would be powerless to control. Even if the 
open rate should not lead to a rate war, the disapproval would do nothing 
affirmatively to improve the rate situation. 

Mr. Tipton has correctly pointed out that prior to the IATA traffic conference 
meetings the United States-flag members meet with the Board's stafi and receive 
the Board’s recommendations as to the principal items on the traffic conference 
agenda. However, the implication that the Board thus is able to have its posi- 
tion adequately and fully advanced at the IATA meetings is unfortunately not 
true. The minutes of the IATA traffic conferences for many years indicate 
that one or more American carriers have been either the sole opponents to the 
Board’s recommendations within IATA, or have led the opposition within IATA 
to these recommendations. 

Throughout the carriers’ presentation there indirectly appears an oversimpli- 
fied concept of the international rate problem—the United States and its car- 
riers versus other countries and their carriers. This is a grossly misleading 
oversimplification. There are numerous instances, in addition to the case of our 
own carriers, where national carriers, even government-owned or controlled 
carriers, take positions within IATA which differ radically from the policy sup- 
ported by their government’s civil aviation authorities. 

In addition to the fact that power to disapprove IATA agreements is relatively 
ineffective to control the rates of IATA carriers, the carriers’ presentation com- 
pletely omits the fact that such power is absolutely useless with respect to the 
rates of non-IATA carriers. While the number of such carriers is small, their 
impact on the rate structure may be extensive. The Board has previously 
pointed out to your committee the problem in the North Atlantic due to the low 
fares published by the non-IATA Icelandic carrier which substantially undercuts 
IATA-agreed fares, as well as the similar, and potentially more severe, situation 
which exists in the United States-Latin American market. 

Without the rate authority now being sought the Board has no means to effec- 
tively protect IATA rate agreements which it finds in the public interest from 
disruption by non-IATA competition. 

The contention that the United States, through its bilateral agreements, has 
already waived the exercise of the rate authority the Board is seeking, has 
almost no basis in fact and is completely misleading. 

The carriers assert that the usual rate clauses of our bilateral agreements 
would effectively nullify the power granted the Board to suspend rates of foreign 
carriers. This is largely in error. The rate clause of a bilateral between the 
United States and any given country applies only to rates between the United 
States and that country. As to those rates, and those rates only, the United 
States would not be able to suspend the rates of that country’s carrier if its 
government rejected a United States protest of the rates. But if the other 
government agreed with the United States position, which is probable in many 
cases, the Board could suspend even those rates. However, the rates of a foreign 
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carrier between the United States and its homeland are only a small part of the 
rates filed by that carrier to and from the United States. It also files rates 
between the United States and points short of its home country, points beyond 
its home country and points beyond the United States. Thus, for example, 
a German carrier in addition to rates between the United States and Germany 
subject to the bilateral, would file rates to England and other points short of 
Germany, and numerous points in South America, and other places beyond the 
United States. In every one of these latter situations the bilateral would not 
restrict the Board’s power of suspension. 

Moreover, German and American carriers are not the only carriers filing rates 
between the United States and Germany. English, Dutch, Franch and other 
foreign carriers also file such rates and these too would be subject to suspension 
by the Board without conflict with any bilateral. 

More important, in the absence of a suspension power, the Board could do 
nothing with respect to those rates. It could not protest to the carriers’ own 
government because the bilateral applies only to rates between the United States 
and the carriers’ homeland. For the same reason, the United States could not 
protest to any of the other governments involved even if it had bilaterals with 
them, since the rate would not be one proposed by a national carrier between the 
United States and its homeland. No matter how uneconomic or undesirable the 
rate proposed might be, the Board would be powerless to do anything except hope 
that some other government would take unilateral action to keep it from going 
into effect. This, as we have pointed out above, may be extremely difficult for x 
government faced with a competitive gateway in another country. 

Bven in the one case where the bilaterals waive the right of suspension, that 
is, a foreign-carrier rate between the United States and the carrier’s homeland, 
the waiver applies only if the carrier’s government rejects the protest of the 
United States to the rate proposed by the carrier. If it agrees with the United 
States position, both the United States and the foreign government are obligated 
to use their best efforts to prevent the rate from going into effect. 

There is implicit throughout the carriers’ testimony the assumption that in 
every case where a foreign carrier files a rate this Government considers unjusti 
fed, its country will support it against a protest to the rate by the United States 
This assumption is completely unsupported. Rates are generally filed by ecar- 
riers for commercial, rather than national reasons, and there unquestionably will 
be situations where a rate objectionable on economic grounds to the United 
States, will he equally objectionable to the carrier’s own government, which will 
aceede to the United States protest. The United States has been faced with the 
converse situation where rates filed by the United States carriers were objected 
to as uneconomic by a foreign government under the bilateral, and the United 
States which also considered the rate uneconomic but was powerless to act, 
aceeded to the protest by the foreign government and the rate was withdrawn. 

Since, as just indicated, there is no waiver in the bilaterals te the Board 
exercising authority to suspend the rates of foreign carriers in the majority of 
eases, the corollary argument that the Board cannot exercise this suspension 
power with respect to the rates of United States carriers necessarily falls. But 
even if the United States had no suspension power over foreign-carrier rates, 
it could effectively use a suspension power with respect to foreign rates of 
United States carriers. The carriers postulate a case where foreign carriers 
charge rates which are too low, but which the Board cannot suspend, and then 
point out the obvious fact that if the Board suspends competitive reductions by 
United States carriers it will merely put them out of business. To concede this 
obvious example, however, is no answer to the problem. In the contrary case 
where the United States carrier initiates the uneconomic reduction, the Board 
can effectively stop a rate war by suspending this action by our carrier. Also, 
where the carriers collectively agree on an unjustified rate increase, suspension 
of the United States carriers’ filings would effectively block the increase. As 
a matter of experience, the Board’s greatest problems with uneconomic rates and 
practices have been those initiated by United States-flag carriers rather than 
by foreign carriers. 

There is an underlying theme to the carriers’ testimony which equates each 
national carrier with its government as a unit dealing with other national 
carriers and their governments. This is an identification which is often not true 
and which completely distorts the regulatory problem. In many cases the car- 
rier’s policy is completely at variance with the regulatory policy of its own 
government. This has certainly been true in numerous instances in the case 
of United States carriers. The real conflict often arises not between various 
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governments supporting their respective carriers, but between the Carriers as a 
group offering policies which their governments as a group have agreed to be 
undesirable. 

The North Atlantic cargo-rate structure is a case in point. One American-flag 
carrier has supported a cargo-rate structure which the Board, and the other two 
United States-flag carriers over the North Atlantic and practically every other 
foreign-flag carrier and its government have considered uneconomic. ‘This 
carrier has pressurized IATA into agreeing to its position, and has thereby 
placed into effect a rate structure which other governments tliink undesirable. 
Such a situation would not be possible if the United States had the authority 
to prescribe the proper rate structure for its own carriers. 

In addition to the baseless contention that the bilaterals have waived the 
exercise of any rate power the Congress might grant the Board, the carriers 
make an even more startling contention as to the futility of such a grant. Even 
if the Congress gave the Board the power it seeks, they argue, the carriers could 
so effectively impede the enforcement of the authority as to nullify it. There- 
fore, they conclude, since effective rate control is possible only with the cooper- 
ation and consent of the carrers, no further legislation is needed. 

The Board cannot believe that the carriers would systematically attempt any 
such nullification of rate authority delegated to the Board by the Congress. It 
does believe that if such nullification were attempted the provisions of the 
proposed legislation are adequate to deal with it. However, if subsequent 
experience should indicate otherwise, the Board has no doubt that the Congress 
can devise such further legislative provisions as are necessary to make the 
authority effective. 

In summary: 

1. The exercise of rate power by the Board under the proposed legislation 
will provide effective governmental control of the international rate structure 
to and from the United States vitally needed to protect the interests of pas- 
sengers and shippers, and has not been waived under the bilaterals. 

2. Such effective governmental control over the international rate structure, 
rather than being an obstacle to the maintenance and development of multi- 
lateral carrier action, is essential to the proper and successful operation of the 
carriers’ multilateral rate machinery. 


APPENDIX A 


POWERS OF OTHER GOVERNMENTS WITH RESPECT TO FARES AND RATES IN FOREIGN 
AIR TRANSPORTATION 


In connection with the pending legislation to increase the powers of the Civil 
Aeronautics Board with respect to fares and rates in foreign air transportation, 
a review was made of the powers of other governments over such fares and rates. 

Such review indicates no government of any importance in the field of civil 
aviation which does not assert the right to summarily prevent the going into 
effcet of a rate or charge in foreign transportation of which it does not approve. 
While the power is asserted and has been used, it is not always possible to 
give a specific statutory basis thereof. 

Unlike the United States, where, in the absence of specific statutory authority 
therefor, the Board cannot control rates in foreign air transportation, many 
other countries effectively control such rates despite the absence of specific 
statutory provisions. This is possible because of the much wider range of action 
permitted by executive decree in many countries, as well as the greater feasibil- 
ity of summary action either by the executive or the legislative branches in 
many countries. 

This greater requirement for specific statutory support for regulatory control 
by the United States over foreign rates, as compared to many other countries, 
should be kept in mind in considering the following tabulation of the bases used 
in various countries for control over such rates. The tabulation also includes 
instances where the government has exercised its rate power. 


Canada 


Sections 13-16, especially section 13 (8) of the Commercial Air Service Regu- 
lation, established by order in Council PC 1954-2032, December 22, 1954, give the 
Canadian Air Transport Board identical powers over domestic and foreign rates, 
powers somewhat broader than the CAB has under our law, with respect to 
rates in domestic air transportation, since under Canadian law a rate may be 
suspended not only before, but also after it has become effective. 
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Examples.—(1) Several years ago, the Air Transport Board summarily re- 
quired cancellation from tickets and tariffs of all clauses exculpating carriers 
from all liability for death, injury, or damage in air transportation subject to the 
law of any part of the British Empire or British Commonwealth of Nations. 

(2) In mid-1947 the Air Transport Board objected to the publication by 
Northeast Airlines of a through fare between New York and Montreal via Boston 
identical with that charged by Colonial Airlines on its direct service. The 
Canadians contended that the competitive fare was a violation of the spirit of 
the air agreement, which then provided that only one carrier may operate over 
each route. They agreed, however, to the application of the lowest combination 
of fares New York-Boston, and Boston-Montreal. 

A similar instance arose in the case of American Airlines. Canada refused 
to admit that American was a proper participant in the New York-Toronto 
operation, and insisted that American could not meet TCA’s New York-Toronto 
through fare but must charge the sum of the local fares New York-Buffalo, 
Buffalo-Toronto. 


United Kingdom 

The Minister of Transport and Civil Aviation has direct control over interna- 
tional rates which derives from two primary sources. First, with respect to 
national carriers, the Minister has general authority to control air corporations 
and their associates pursuant to section 5 of the Air Corporations Act of 1949. 
Second, with respect to fares and rates applied by both British and foreign car- 
riers, the Minister derives control from the terms of the bilateral air transport 
agreements since such agreements have the force of law. The United Kingdom 
bilaterals provide for consultation in situations where a fare or rate is deemed 
unsatisfactory by the British Government and, in the event such consultations 
are unsuccessful, further provides that the United Kingdom may take unilateral 
action to achieve an acceptable rate. With respect to countries with which the 
United Kingdom has no bilateral agreement, the Minister is empowered (art. 49, 
Air Navigation Order, 1954) to issue a special permit containing, among others, 
provisions concerning fares and rates. 

Exramples.—(1) In 1945, when civil air services were being resumed after the 
Second World War, Pan American World Airways announced that its trans- 
atlantic passenger fare would be $275, $100 below the fare provisionally agreed 
to by IATA, PAA did not at that time participate in the IATA rate conferences, 
and the question of United States Government approval of such participation 
was pending. 

The United Kingdom insisted that the transatlantic rate to Britain be the 
IATA figure and that if PAA persisted in charging the lower rate it be limited 
to the two frequencies a week authorized by the prewar (1937) agreement. After 
much negotiation, PAA agreed to the $375 rate, partly as a result of this experi- 
ence, and the elaborate rate clause of our present bilateral agreements was 
developed and placed in the United States-United Kingdom Air Transport Agree- 
ment at Bermuda in early 1946. 

(2) In 1948-49, there were lengthy discussions with the United Kingdom 
concerning the size of the agency commission paid by Colonial Airlines on its 
service to Bermuda. Colonial, a non-I[ATA member, was paying 10 percent, 
whereas the IATA-approved commission was 7% percent. The British contended 
that the higher commission was “selling bait” and an unfair practice. 

In the ensuing negotiations, this relatively unimportant matter caused con- 
siderable friction between the United States and the United Kingdom, yet the 
Board lacked the power to resolve the question except—as the problem finally 
worked out—by conceding that the United Kingdom, under the rate clause of 
the bilateral agreement, could refuse to permit a new Colonial rate involving the 
10-percent commission. The airline then came to terms with the United Kingdom. 

(3) In June 1955, Pan American filed a tariff involving a scale of discounts 
favorable to freight forwarders. The other carriers claimed this tariff was in 
violation of the applicable IATA resolutions. The British and other governments 
indicated they would object to these rates and they were withdrawn. 


France 

The French ordinance authorizing the Government to fix prices (No. 45-81, 
June 30, 1945) is interpreted to be applicable to fares and rates in both domestic 
and international air transportation. In addition, control of international fares 
and rates is considered an implied authorization in the air transport bilaterals 
and inherent in the grant of operating permission. In practice, however, the 
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Government has confined its activity in this regard to the requirement that all 
fares and rates be submitted for governmental approval. With respect to trans- 
portation within the French Union, including overseas operations, a procedure 
for such submission and approval has been established by decree. While no 
similar procedure has been decreed with respect to international transportation, 
Air France is required, by law No. 48-976, June 16, 1948 under which it was 
established, to submit, among other data, the tariffs it intends to apply for gov- 
ernmental approval. In practice, Air France submits the fares and rates agreed 
to by IATA on behalf of all IATA members. The French Government has never 
disapproved an IATA-agreed fare or rate. 


Western Germany 

The Federal Republic has legal power to disapprove international air rates 
of German carriers engaged in scheduled air services, on authorized routes (par. 
42, Verondnung Ulber Luftverkehr, August 21, 1936, as amended). Powers to dis- 
approve rates of foreign air carriers go only so far as permitted by rate articles 
of bilaterals. 


Italy 


The Italian Government has no specific statutory authority to disapprove or 
fix the level of international fares and rates. However, practical control of fares 
and rates is accomplished through certain administrative measures such as the 
granting of landing rights, licensing of traffic agents and export-import controls. 


The Netherlands 


The Netherlands Government derives authority to disapprove or fix inter- 
national fare and rate levels, both in scheduled and nonscheduled transportation, 
from article 11, Aviation Act of July 30, 1926. While article 11 makes no specific 
reference to rates, it empowers the Government to attach conditions to operating 
permits involving air transportation in or through the Netherlands. However, the 
Government has stated that it has no intention of applying these provisions to 
rates and fares which have been agreed upon unanimously in IATA. The official 
interpretation with respect to article 11 reads “rates applicable scheduled serv- 
ices are considered to be those rates set by (IATA) or in absence of such rates, 
rates mutually agreed upon by foreign air carriers and the Netherlands air car- 
rier operating relevant route-section.” Nonscheduled carriers are required to 
establish rates at the level agreed to by IATA. 


Sweden 


The Swedish Government has the power to disapprove or fix the level of inter- 
national fares and rates pursuant to chapter 8, paragraph 33 of the Civil Aero- 
nautics of 1922. The procedure for disapproval would be to notify the carriers 
directly. However, the Swedish Government has never disapproved interna- 
tional fares and rates which have been agreed to in IATA. 


Switzerland 


The control of the Swiss Government over international fares and rates 
derives from article 30 of the Federal law on aerial navigation, December 21, 
1948, which states in part that “concessionaries must submit to Federal air office 
economic and technical data necessary to exercise supervision, as well as their 
schedules and rates, for approval.” While foreign carriers of governments with 
whom Switzerland has bilateral agreements are not technically “concession- 
aries,” they are required to submit rate schedules as provided in the above 
article as a condition of receiving a Swiss operating permit. The Swiss Gov- 
ernment, therefore, has the power to refuse an operating permit to a carrier 
which does not comply with the IATA rate structure. 

Japan 

Sections 105 and 129 (2) of the civil areonautics law No. 23 of July 15, 1952, 
as amended, applies the same requirement to foreign and domestic rates, and 
to foreign and domestic carriers, and requires that “any scheduled transport 
enterpriser (or freight international air transport enterpriser) shall fix rates 
and charges for passengers and freight (except mails) and shall obtain an ap- 
proval of the Minister of Transportation. The same shall apply in cases of 
alteration thereof.” [Italics added.}] These sections of the act are supple- 
mented by articles 217 and 233 (21) of Civil Aeronautics Regulations, which 
prescribe the contents of applications for rate approvals. 
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New Zealand 

The International Air Services Licensing Act of 1947, section 8, authorizes 
the New Zealand Government to “control” fares and charges on any proposed 
route and section 9 specifies the licensing authority to prescribe fares to be 
charged. The New Zealand Government, however, normally accepts the fare 
structures agreed to in IATA, 
Philippines 

Section 10 (c) (2) of the aviation law of the Philippines (Republic Act 
No. 776), grants the Civil Aeronautics Board the power to fix reasonable indi- 
vidual, joint, or special rates and charges. The same power is given with 
respect to both domestic and foreign air transportation. 


Brazil 

The Brazilian Government derives authority to disapprove and fix level of 
international fares and rates from section 151 of the Brazilian Constitution 
which establishes the principle of “fair and just remuneration.” Similar 
language is provided in the Brazilian bilateral agreements. Although Brazil is 
not bound by IATA agreements, it has consistently approved the fares and 
rates established by IATA. 


Argentina 

In 1952, Argentina issued a regulation which established three fare levels 
applicable to air operations within a so-called regional area which includes 
Argentina, Bolivia, Brazil, Chile, Peru, Paraguay, and Uruguay. The effect of 
the regulation is to compel long-haul operators to charge fares on sectors 
immediately into and out of Argentina greater than those charged by regional 
operators using similar or identical aircraft, 


Mexico 

In the fall of 1954 Aerovias Guest announced that it would establish fares of 
$90 one way and $170 round trip on its new once weekly service between Mexico 
and Panama. The one-way fare compared to agreed IATA tourist fare of $121. 
While Aerovias Guest was an IATA member, it informed the other carriers that 
the Mexican Government required this lower fare. At a subsequent IATA 
Traffic Conference at which the matter was discussed, all carriers except Aerovias 
Guest opposed making any reduction in the existing fares, but it was agreed that 
in view of the demands by the Mexican Government, the tourist fares would be 
reduced to $110 one way and $198 round trip. When these fares were presented 
to the Mexican Government, great dissatisfaction was expressed primarily on 
the ground that the fares were so high as to be beyond the reach of the general 
public in Central America, and that the fare structure placed routings to Central 
and South America, via Mexico City in an uncompetitive position with respect 
to the routings via other gateways. The Mexican Government disapproved the 
agreed fares, and stated that fares should not be in excess of 6 cents per passen- 
ger-nile. 

After extensive discussions, special round-trip creative fares were established 
limited to 30 days. PAA and other carriers were strongly opposed to accepting 
the demands of the Mexican Goverment, but under the circumstances were 
forced to comply. 


Australia 

Paragraphs 106A and B of Australia Air Navigation Regulations require in- 
ternational airlines to submit rates involving routes to or from Australia to 
Director General for approval, rejection, or fixing. 


THe Secretary or COMMERCE, 
Washington, D. 0., March 28, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington , D. O. 

Dear Mr. CoarrMAN: This is in response to your letter of January 30, 1956, re- 
questing the comments of the Department of Commerce on the amendments to 
R. 4648 and H. R. 4677, 84th Congress, suggested by the Department of the Air 

orce. 
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The Air Force in their letter of January 13, 1956, recommended substantial 
changes in H. R. 4648 and H. R. 4677. Their proposals in substance are: 

(1) To provide exemption for military and civilian personel of the Defense De- 
partment from the operational rules, except air traffic rules, which apply to op- 
erators of aircraft in the United States. 

(2) To exempt Defense Department civilian employees and military personnel 
from the provision of the act which requires supervisory mechanics to hold 
appropriate airman certificates if they work on civil aircraft (and from the pro- 
posed provision in both bills requiring those mechanics to observe the safety 
standards established by the Civil Aeronautics Board for such work). 

(3) To prohibit the Civil Aeronautics Board from issuing any regulations re- 
specting the airworthiness, servicing, and fueling of military aircraft or the 
aeronautical practices, methods, and procedures of the defense forces. 

(4) To exempt, from all of the act’s safety provisions, movements of aircraft 
at airports operated by the military departments (including joint civil-military 
airports at which a military officer is in charge). 

Since its original enactment by the Congress, the Civil Aeronautics Act of 
1938 by section 610 (a) (5) has provided that all aircraft, whether civil or mili- 
tary, operating in air commerce must comply with the general rules governing 
navigation of aircraft prescribed by the Civil Aeronautics Board. Since 1940 the 
Civil Aeronautics Board has taken the position that the operation of aircraft 
anywhere in the airspace of the United States is in “air commerce.” This applica- 
tion of the term “air commerce” by the Board has been universally accepted by 
the aviation industry and has received judicial approval. Thus at the present 
time military aircraft operating anywhere in the airspace over the United States 
are required to adhere to the general rules governing navigation of aircraft 
prescribed by the Board, unless operated pursuant to an exemption granted 
by the Board through the Civil Aeronautics Administration. Consequently, the 
Air Force proposals represent a fundamental change in the existing principles 
established by Congress in the present law. 

The proposals of the Air Force are not made necessary solely by reason of new 
proposals put forth in H. R. 4648 and H. R. 4677. The problems cited by the 
Air Force as requiring the requested changes exist under the present law as a 
result of the fundamental relationship between civil and military operations which 
Congress established in 1938 by the passage of the present law. This relationship 
has existed for 17 years under these provisions. We know of no problem that has 
arisen between ourselves and the military agencies in all this time resulting from 
the exercise of the safety authority granted. the civil agencies by the Civil 
Aeronautics Act of 1988. With this background of 17 years of harmony between 
the civil and military agencies under existing law, we believe that the Air Force 
proposals for changes in our relationship should be approached with the greatest 
caution. We feel that changes should not be made unless there are compelling 
reasons. 

1. EXEMPTION FROM THE OPERATIONAL RULES 


Paragraph 7 (b) of the Air Force letter requests legislative exemptions from 
the civil operational rules which now apply to the pilots of military aircraft. It 
was the stated purpose of this amendment to limit the control and regulation of 
military flying by the civil aeronautical agencies. 

As previously indicated, under present law, all “air commerce” is subject to 
regulation by the civil aeronautics agencies. Thus, all flights of military aircraft 
in the airspace of the United States are now, in theory at least, regulable under 
our act. We have no desire to become involved in exclusively military matters. 
However, in aviation this exclusiveness rarely exists. Military aircraft on mili- 
tary business, to take an example close at hand, operating into, out of, and at 
Anacostia Naval Station, do affect operation at Washington National Airport. 
They are now regulable by civil authority, and properly so. We feel that when 
military pilots operate aircraft in the air with civilian aircraft, both must be 
subject to the same operational authority. The speed of modern aircraft and 
the growing congestion of traffic in the air make it imperative. The Air Force 
apparently agrees that this is so in certain situations, since they do not suggest 
reconsideration of the original congressional decision giving civil authority pre- 
cedence where safety requires a single directing agency. However, in paragraph 
7 (b) of their letter, the Air Force recommends, in a proposed section 610 (b) (3) 
b, that military pilots be exempted absolutely from the operational rules, “while 
engaged in a military operation with due notice to the appropriate civil airways 
officer in the area concerned.” 
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This problem up to now has been handled satisfactorily by administrative ac- 
tion; no difficulty that we are aware of has arisen in all the time the act has 
been in effect. We feel that this is an administrative detail that has place in a 
general regulatory statute. More important, however, we feel that the language 
proposed for the exemption is too broad and based upon an incorrect principle. 

Under the Air Force proposal the control of the method, manner, timing, and 
other details of notice of noncompliance with safety regulations is vested solely in 
the military. “Due notice” is not defined, nor is authority to fix its meaning 
granted to any particular agency. The person authorized to give the notice is 
not specified and the phrase “appropriate” civil airways officer establishes only a 
general classification of persons to whom the notice is to be given with apparent 
freedom to determine just who is appropriate vested in the military person elect- 
ing to give due notice. The result of this situation is that since all control of 
method, manner, timing, and other details of notice is beyond our control, we can- 
not be sure of our ability to take adequate timely action to minimize the hazard 
created to other aircraft, including other military aircraft, when notice is given 
that certain military operations are to be conducted without regard to existing 
safety rules. Under existing procedures the military necessity of conducting some 
operations without regard to safety rules is recognized and provision therefor is 
made. However, this is done through regulations of the Board which prescribe 


procedures assuring notice from the military in such form and manner and in « 


sufficient time to permit us to adequately protect other traffic. We think that a 
fair balancing of the interests of necessary civil operations against equally im- 
portant peacetime military operations, requires that the military should not be 
given this broad authority to impose such limitations and hazards upon the other 
civil and military users of the airspace. 

[In paragraph 7 (b) of their letter the Air Force also recommends that section 
610 of the act be further amended so that the operational rules would “not 
apply to military personnel or civilian employees of the United States Depart- 
ment of Defense while in the performance of their official duties relating to air- 
craft of the national defense forces of the United. States, except with respect to 
violation of any air traffic rule or regulation.” 

The specific aim of this suggestion is not clear. If it is intended that there 
should be excluded from the meaning of “air traffic rules and regulations” those 
matters in the Air Force letter justifying the need for such an amendment, 
matters which directly affect safety in air commerce and which require a single 
directing agency, then we are unalterably opposed to the amendment. If it is 
intended that the term “air traffic rules and regulations” comprises all the 
authority that we now exercise, or would exercise, with respect to military 
flying, then the amendment is unnecessary. 

In addition to this uncertainty of purpose, we oppose the overly broad terms 
of the exemption. Under the Air Force proposal, the operational rules would 
not apply to military and civilian personnel of the Defense Department while 
performing duties “relating to aircraft of the national defense forces.” This 
could too readily be interpreted to exclude from civilian regulatory authority, 
military and civilian personnel piloting private aircraft while in the perform- 
ance of their duties relating to aircraft of the national defense forces. This 
proposal would also, it seems to us, place civilian personnel of the Defense De- 
partment in a regulatory “never-never-land,” not subject to any applicable mili- 
tary flying regulations nor to al lof the civilian regulatory authority. 

We feel that military and civilian personnel of the Defense Department should 
observe the operational regulations which the Civil Aeronautics Board has 
adopted as much for the protection and comfort of persons and property on the 
ground as for the safety of aircraft. The rules are sufficiently flexible to accom- 
modate all possible military operational problems. We do not believe that any 
such blanket exemption as is proposed by the Air Force should be granted 
where it is not operationally necessary. As we have pointed out, the present 
system recognizes and permits exceptions from normal operating rules when 
military necessity exists and, so far as we are aware, has worked well for 17 
years without the imposition of hardship on the military. We are aware of 
no reasons to make this fundamental change, and strongly oppose it. 


2. EXEMPTIONS FOR MECHANICS EMPLOYED BY MILITARY AGENCIES 


Paragraph 7 (a) of the Air Force letter suggests an amendment to the lan- 
guage proposed in H. R. 4648 and H. R. 4677 for section 610 (d) (2) of the Civil 
Aeronautics Act. This section would prohibit violation of the safety regulations 
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by the mechanics who service aircraft. Here again, the situation which the Air 
Force suggests might create a problem has, to a large extent, existed under the 
present act without, as far as we know, any difficulty having arisen. 

It is now unlawful, under the act for any person “to serve in any capacity 
as an airman in connection with any civil aircraft used in air commerce without 
an airman certificate authorizing him to serve in such capacity, or in violation 
of the terms of any such certificate.” Under this prohibition military or civilian 
mechanics who repair civilian aircraft are now required to hold airman cer- 
tificates. We know of no instance where this has resulted in the refusal of any 
military personnel to make emergency repairs to a civilian aircraft, and we 
know of no instance of anyone who was ever prosecuted in consequence of such 
activity. Almost all of the instances, we believe, in which the emergency re- 
pairs mentioned in the Air Force letter would occur, would be at overseas mili- 
tary bases. The Civil Aeronautics Board has authority, under section 1 (6) of 
the act, to exempt these mechanics at overseas bases from the airman certifica- 
tion requirements. It appears to us that this presents an adequate administra- 
tive remedy for most problems if they arise. The Air Force has never applied 
to the Civil Aeronautics Board for such an exemption. 

In any event, this emergency repair of civil aircraft at military bases is a 
relatively rare occurrence. Of the few civil aircraft that become involved in 
situations requiring emergency repairs at military bases, most are 4-engine trans- 
port aircraft, each of which, under our regulations, must carry, as a crew mem- 
ber, a certificated flight engineer. This flight engineer is authorized to supervise 
and approve any repairs made. Under the act and the civil air regulations, if 
there is a flight engineer present no subordinate mechanic is required to hold a 
certificate. The responsibility is solely the flight engineer’s. This further limits 
the number of these incidents that might involve technical violation of our act. 
Past experience has proven that any problem that may arise can be very easily 
and satisfactorily handled administratively. We submit that it is not good 
legislative practice to make general regulatory acts so specific that they will 
cover in detail all problems that may arise, when an adequate administrative 
mechanism is provided for their resolution. 

Furthermore, we believe the exemption proposed by the Air Force is much 
broader than any need that can be demonstrated. It is not limited to emergency 
repairs, nor to remote bases, nor to qualified employees. All Defense Depart- 
ment employees would be authorized, under the Air Force proposal, to repair 
any civil aircraft, subject only to the limitation that it be done “while in the 
performance of their official duties.” This, in our opinion, allows too much lee- 
way for individual, subjective decision as to what “official duty” may be. The 
Civil Aeronautics agencies have prescribed reasonable minimum standards for 
servicing aircraft. These standards should be observed by all persons who serv- 
ice aircraft, including Defense Department employees, subject always to the 
general condition that real emergencies create exceptions to all regulations. 


3. LIMITATIONS ON THE CIVIL AERONAUTICS BOARD’S REGULATORY AUTHORITY OVER 
MILITARY AIRCRAFT 


The Air Force’s proposed group of amendments in paragraph 6 of their letter 
(p. 4) are again all concerned with problems which (insofar as they exist at 
all), exist under the present act pretty much to the same extent as they would 
under the act, as amended by H. R. 4648 and H. R. 4677. These proposals would 
prohibit the Civil Aeronautics Board from issuing safety rules, regulations, and 
minimum standards affecting the airworthiness of military aircraft and military 
appliances, the servicing and fueling of military aircraft, and the aeronautical 
practices, methods, and procedures of the defense forces. Of course, the Civil 
Aeronautics Board has never issued any regulations purporting to control mili- 
tary activities in any of these areas. Aside from the obvious impossibility of 
enforcing any such regulations against another Government agency, the prohi- 
bitions in the law, by which these regulations gain their legal force, for the 
most part, apply to civil aircraft only (see sec. 610 (a) (1) through (4)). Con- 
sequently, even if such regulations were issued they would not be enforceable 
under the law, or in practice. In our opinion, these amendments are unnecessary 
now and would be unnecessary under the act even if it is amended as proposed 
in H. R. 4648 and H. R. 4677. 
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4. EXEMPTION FROM SAFETY RULES OF OPERATIONS AT MILITARY AIRPORTS 


In the first numbered paragraph of the Air Force letter they propose a new 
definition of the term “airport,” to exclude any airport which is under the con- 
trol of the military. It is the stated purpose of this amendment to exclude civil 
authority from military airports, which the Air Foree feels might create a burden 
if the amended term “air navigation” is substituted for “air commerce” as pro- 
posed in both bills. 

As we said in our letter to your committee, dated January 19, 1956, attach- 
ment 1 (section-by-section analysis, sec. 5, H. R. 4648; sec. 6, H. R. 4677), if the 
committee feels, contrary to our recommendation, that amendment of the defini- 
tion of “air commerce” is necessary, we suggest that the language proposed in 
the bills should be amended to exempt purely military operations of military 
aircraft on military bases to meet this objection of the Air Force. The proposal 
of the Air Force, however, goes beyond this; it would exempt civil aircraft from 
civil jurisdiction when on an airport controlled by the military. We believe that 
this much broader exemption is both unnecessary and undesirable. Civil air- 
craft should be subject to civil jurisdiction wherever they may be. 


OTHER AIR FORCE RECOMMENDATIONS 


Paragraphs 3, 4, 5, and 8 of the Air Force letter relate to air contract carriers 
and propose special arrangements for contracts between such carriers and the 
Department of Defense. We defer to the views of the Civil Aeronautics Board 
with respect to paragraphs 3 and 4. 

Paragraph 5 of the Air Force letter contains proposed provisions relating to 
military contracts. These provisions consist of two parts. With respect to the 
first part, we recognize that some special provision may be desirable to deal 
with military emergencies, although we feel that the specific proposal submitted 
by the Air Force would need some adjustment for this purpose. 

The second part of the proposal in paragraph 5 would specify that enactment 
of this bill would not prohibit renegotiation of rates under military contracts 
with air contractors. It is our understanding that the provisions now contained 
in H. R. 4648 and H. R. 4677 would not reduce any authority for renegotiation 
that now exists with respect to contract carriers. Accordingly, the language 
proposed by the Air Force on this point appears unnecessary, 

Paragraph 8 would exempt military contracts from rate suspensions, where 
such contraets are subject to renegotiation. We question the desirability of 
this proposal. Military business accounts at present for a major portion of air 
contractor operations. The Civil Aeronautics Board, in its testimony on iden- 
tical provisions before a Senate subcommittee last year, emphasized the reasons 
why these very contract operations for the military services should be subject 
to reasonable regulation. Among other considerations, the Board pointed out 
that: “The situation is such as to give rise to reasonable fear, in the opinion of 
the Board, that unless the minimum rates of these carriers are regulated and 
fixed by the Board, the safety of their operations will be jeopardized.” Removal 
of military contract rates from the Board’s suspension powers would weaken the 
effectiveness of regulation for a major portion of present contract business. 
We do not see the necessity for this proposal, particularly since the first portion 
of paragraph 5 proposes an arrangement to meet military emergencies. Accord- 
ingly, we recommend against adoption of the proposal in paragraph 8. 

In paragraph 2 of their letter, the Air Force suggests limitaing the authority 
of the Department of Commerce under title III of the act strictly to civil matters. 
The Air Force’s reasons for this particular proposal are not stated in any detail. 
However, since this amendment appears to be inconsistent with the present 
Government policy favoring a “common system” of airways to serve both civil 
and military needs (mentioned in our comments on H. R. 4648, sec. 8, and H. R. 
4677, sec. 9, changing the term “civil airway” to “Federal airway’), we cannot 
support these amendments. 

Paragraph 9 of the Air Force letter recommends that section 5 (f) of the Air 
Commerce Act of 1926 be retained. As we stated in our comments on section 
41 (b) of H. R. 4648 and H. R. 4677, section 5 (f) of the Air Commerce Act, which 
provides for the separate treatment of military and civil airways, should be 
repealed. Repeal of section 5 (f) would be consistent with the pattern in these 
bills and would be a further implementation of the “common system” policy. 
Therefore, we cannot support the Air Force recommendation. 
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We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to your committee. 
Sincerely yours, 
Srinciam WEEKS, Secretary of Commerce. 


Mr. Harris. I also have a letter from Adm. D. C. Ramsey of the 
Aircraft Industries Association of America, Inc., together with a 
copy of his letter to Mr. Charles A. Lowen, Administrator of the Civil 
Aeronatuics Administration, under date of December 1955, which, 
without objection, will be placed in the record at this point. 

(The letters referred to follow :) 


AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, INC., 
March 8, 1956. 


Subject: Proposed Legislative Change to Civil Aeronautics Act of 1938. 


Hon. OREN Harris, 
Chairman, Transportation and Communications Subcommittee, 
House Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Harris In testimony on certain proposed legislation to 
revise the Civil Aeronautics Act of 1938, namely, S. 308 and 1119 and H. R. 4648 
and 4677, the Department of Commerce submitted additional proposed legis- 
lation to the committee for specific revision to section 603. A copy of the 
Commerce Department’s proposal is attached hereto for your convenience in 
reference. 

Although the Commerce Department’s proposal is not now in the form of a 
specific bill, we understand that the House Interstate and Foreign Commerce 
Committee is interested in obtaining any industry views that might be avail- 
able on this proposal. In this regard, our AIA board of governors has considered 
the matter and a position prepared as noted in the attached copy of a letter 
addressed to the CAA Administrator, Mr. Lowen, 

If the Commerce Department’s proposed legislation is adopted in more official 
form, we would wish to submit a detailed statement. However, in the interim, 
we felt that your office would be interested in receiving the aircraft manufac- 
turers’ general views as expressed in our letter to Mr. Lowen. You may include 
this material in the record of current hearings if you so desire. 

Very truly yours, 
D. C. Ramsey. 


AIRCRAFT INDUSTRIES ASSOCIATION, 
Washington, D. C., December 20, 1955. 
Mr. CHARLES A. LOWEN, 
Administrator, Civil Aeronautics Administration, 
Department of Commerce, Washington, D. C. 

Dear Mr, Lowen : The CAA recently acquainted us with certain proposed legis- 
lation that it had sponsored for purposes of revision to section 603 of the Civil 
Aeronautics Act of 1938. We understand that this proposal was, to some extent, 
an outgrowth of the Senate Interstate and Foreign Commerce Committee’s hear- 
ings on §, 308 and S. 1119 early this year. 

On December 1, our AIA board of governors meeting in Phoenix considered the 
CAA’s proposed legislative change and it was the unanimous recommendation that 
section 603 of the act remain unchanged. The board’s resolution in full is at- 
tached hereto for your information. 

There has also been a related study underway within the CAA’s Office of Avia- 
tion Safety, aimed at “reducing the Government’s enforcement activities and in- 
creasing the industry’s responsibilities.”” The enforcement activities, in our case, 
would pertain to aircraft, engine, and propeller type certification as performed 
by the CAA Aircraft Engineering Division. We look upon this as one of the 
most important and vital functions of the CAA and we are, therefore, most 
anxious that no hasty change be made in the existing CAA-industry relationship. 

Realizing the CAA’s continuing engineering manpower problem, the industry 
has for a number of years gradually increased its responsibilities and engineer- 
ing effort to assure compliance with the civil air regulations airworthiness re- 
quirements, For light aircraft type certification, the manufacturers have sup- 
ported CAA part 410, d tion option, and have recommended its extension to 
all CAR part 3 aircraft to relatively small helicopters. 








626 CIVIL AIR POLICY 





In both the light aircraft and transport field, the manufacturers have generally 
accepted the engineering designee system which greatly augments the CAA’s own 
personnel at industry expense. We still feel, however, that it is the CAA’s ulti- 
mate responsibility to assure compliance with the CAB’s regulations, irrespective 
of the means of surveillance or procedures established for such certification. The 
right to issue or not issue certificates must remain a basic function of the CAA— 
the airlines and insurance interests are of a similar opinion we believe. 

Within the limits of the provisions of the present act, the CAA can well proceed 
with its study for realinement of its available engineering manpower and Cer- 
tification procedures to emphasize those areas of new design for increased oper- 
ating safety. If this effort can go forward without requiring the legislative 
change in question, we can assure you of the manufacturers’ full cooperation. 


Very truly yours, DOR 
. C, RAMSEY. 


AIA Boarp oF GOvEeRNoRS’ RESOLUTION RE CHANGES TO THE CIvIL AERONAUTICS 
Act or 1938? 


Whereas section 603 of the Civil Aeronautics Act has been in effect since the 
initial development of this legislation; and 

Whereas the interpretation and implementation of the provisions of this section 
of the act have been worked out between industry and CAA over an extended 
period of years; and 

Whereas the proposed changes in type certification procedures do not mate- 
— alter the existing responsibilities of either the manufacturer or the CAA, 
an 

Whereas the CAA will still retain the authority for issuance or nonissuance 
of the type certificate, as well as the authority to undertake a complete review 
of each and every detail design and flight characteristics feature of an airplane, 
engine or propeller, if the need for so doing is indicated: Therefore, be it 

Resolved, That no changes to section 603 of the Civil Aeronautics Act be pro- 
posed in conjunction with the changes currently being developed by the CAA re- 
garding procedures for aircraft, engine and propeller type certification. 


ENCLOSURE B.—PrROPOSED BILL 


To amend section 603 of the Civil Aeronautics Act of 1938; to revise the provisions for 
issuance of type and airworthiness certificates; to provide for the issuance of ferry 
permits and the authorization of experimental operations; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (2) of subsection 603 (a) 
(49 U. 8. C. 552 (a)) of thet Civil Aeronautics Act of 1938 is amended to read 
as follows: 

“(2) Any interested person may file with the Secretary of Commerce (here- 
after in this section, ‘Secretary’) an application for a type certificate for an 
aircraft, aircraft engine, propeller, or appliance specified in regulations under 
paragraph (1) of this subsection. The application shall contain (1) a type 
design consisting of such drawings, specifications, and data describing the 
design, construction, performance, and limitations of the aircraft, aircraft en- 
gine, propeller, or appliance as the regulations of the Civil Aeronautics Board 
(hereafter in this section, ‘Board’) may require in such form and manner as the 
Secretary may prescribe, and (2) certification by the applicant in the form 
and manner prescribed by the Secretary that the aircraft, aircraft engine, pro- 
peller, or appliance is of proper design, material, specification, construction, and 
performance for safe operation and conforms to the applicable rules, regulations, 
orders, and minimum standards prescribed under this title. Upon receipt of an 
application, the Secretary may make an investigation thereof and may hold 
hearings thereon. The Board shall by rule, regulation, or order prescribe such 
investigations and tests to be conducted during manufacture and upon comple- 
tion which the applicant shall make as a condition precedent to type certifica- 
tion as the Board deems reasonably necessary in the interest of safety, includ- 
ing flight tests and tests of raw materials or any part or appurtenance of such air- 
craft, aircraft engine, propeller, or appliance. The Secretary may conduct, super- 
vise, participate in, or observe such tests as he deems necessary or desirable. If, 
in the application and in such investigation and tests as may be required under 


1 Adopted at board meeting in Phoenix, Ariz., December 1, 1955. 
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this subsection, the applicant has presented proof satisfactory to the Secretary 
that the aircraft, aircraft engine, propeller, or appliance conforms to the minimum 
standards, rules, and regulations prescribed under this title, the Secretary shall 
issue a type certificate therefor. The Secretary may prescribe in any such cer- 
tificate such terms governing identification, duration, renewal, transfer, and re- 
lated matters as he may find desirable, and such special terms as may be ap- 
propriate for the product certificated, under the rules, regulations, orders, and 
minimum standards adopted under this title.” 

Sec. 2. Subsection 603 (c) (49 U. 8S. C. 552 (c)) of the Civil Aeronautics Act of 
1938 is amended to read as follows. 


“ATRWORTHINESS CERTIFICATE 


“(e) Any person may file with the Secretary an application in such form and 
maner as the Secretary may prescribe for an airworthiness certificate for a civil 
aircraft of the United States. If the applicant furnishes proof satisfactory to 
the Secretary, including the results of such inspection, examinations and tests as 
the Secretary may prescribe, that the aircraft (1) conforms to the type certificate 
therefore, (2) conforms to such other applicable requirements as the Board may 
by rule, regulation, or order prescribe in the interest of safety, and (3) is ina 
condition for safe operation, the Secretary shall issue an airworthiness certificate 
for such aircraft. The Secretary may conduct, supervise, participate in, or 
observe such inspections, examinations, or tests as he deems necessary or desir- 
able. The certificate shall contain such terms governing identification, duration, 
renewal, and related matters as the Secretary may find desirable, and such special 
terms as may be appropriate for the aircraft certificated, under the rules, regula- 
tions, orders, and minimum standards adopted under this title, including limita- 
tions on the type of service for which the aircraft may be used. Each such certifi- 
cate shall be registered by the Secretary and shall set forth such information as 
the Secretary may deem advisable. The certificate number, or such other individ- 
ual designation as may be required by the Board, shall be displayed upon each 
aircraft in accordance with regulations prescribed by the Board.” 

Sec. 3. A new subsection (d) is added to section 603 of the Civil Aeronautics 
Act of 1938 (49 U. 8. C. 552) to read as follows: 


“FERRY PERMITS; EXPERIMENTAL AIRWORTHINESS AUTHORIZATION 


“(d) The Secretary may authorize the ferrying of aircraft or the operation of 
a new or modified make, model or type of aircraft for experimental or test pur- 
poses without issuance of an airworthiness certificate : Provided, That no such air- 
craft shall be operated in air transportation, or otherwise for the carriage of 
goods or persons for compensation or hire. Such aircraft shall be operated only 
at such times and in such geographic areas, and subject to such terms, conditions, 
and limitations as the Secretary may prescribe in the interest of safety.” 


Mr. Harris. That concludes the hearing on this phase of the hear- 
ings on various bills affecting the aviation industry. 
(The following material was received for the record :) 


Arr TRANSPORT ASSOCIATION, 
Washington 6, D. C. May 18, 1956. 
Hon. OrEN HARRIS, 
Chairman, Transportation and Communications Subcommittee, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


Dear Mr. CHAIRMAN: I have read the supplementary statement dealing 
with regulatory authority over rates and fares in foreign-air transportation, 
submitted to your committee by the Civil Aeronautics Board on March 15, 
1956. In view of the character of this statement, I request the inclusion of this 
letter in the record of your hearings. 

I refer specifically to the second paragraph of the Board’s statement which 
reads as follows: 

“The essence of Mr. Tipton’s presentation is that the control of international 
air transportation rates should be given to a cartel of international airlines 
free of any effective review or direction by the United States Government. In our 
judgment, this is an attempt to advance a monopolistic arrangement to serve 
the private interests of the international carriers and is at variance with 
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the American and common-law view of the responsibilities of common carriers, 
is contrary to the philosophy of the antitrust laws, and is opposed to the pro- 
tection of the basic rights and interests of the traveling and shipping public.” 

This paragraph is but illustrative of much of the ensuing discussion in the 
statement. References to IATA as a “cartel” and to “monopolistic arrange- 
ments” are repeated from time to time throughout the statement. 

In the first place, let me say that the first sentence quoted above is about 
as complete a distortion of my testimony as would have been possible. I empha- 
sized repeatedly the extent to which the Board now has power to control the 
actions of IATA with respect to rates. The Board has frequently exercised this 
power and presumably will continue to do so. 

In the second place, I am at a complete loss to understand how the Board can, 
after having participated in the formulation of policy by our Government which 
resulted in the creation of IATA, after having approved many international 
agreements which rely in part upon the effectiveness of IATA, and after having 
specifically approved the IATA machinery for the past 10 years, now label it 
a “cartel” and a “monopolistic arrangement” which is contrary to all prin- 
ciples of American law and to the public interest. 

I do not propose to offer a detailed answer to such a statement. The charge 
that IATA is a “cartel” was effectively answered by Sir William Hildred, the 
president of IATA, in the hearings before a subcommittee of the House Com- 
mittee on the Judiciary on March 15 of this year. Sir William’s answer appears 
in the transcript of testimony beginning at page 771. As to the merits of the 
question, I will rely upon the earlier statement which I submitted. 

The question before the committee is a difficult and an important one. I am 
confident that the committee will consider it on the merits and without regard 
to the adverse catch phrases employed by the Board in its supplementary state- 
ment. 

Sincerely yours, 
8S. G. Treron, President. 


WasuinerTon, D. C., April 28, 1956. 
Hon. OREN Harris, 
Chairman, Transportation and Communications Subcommittee, 
Interstate and Foreign Commerce Committee, House Office Building: 


Braniff Airways strongly endorses the passage of H. R. 8902 and H. R. 8908 
and supports the statements made on behalf of these bills in the hearings recently 
held by you. Braniff is committed to an $85 million turbo-prop and jet equip- 
ment order and should be permitted to reinvest without penalty the proceeds 
realized from the sale of present equipment. Request that our statement be put 
in the record. 

Jess B. BENNETT, 
Assistant to the President. 


(Whereupon, at 3: 05 p. m., the hearing was concluded.) 
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